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DONOGHUE v. STEVENSON 
IN RETROSPECT * 


INTRODUCTORY 


TwenTY-five years ago, the House of Lords reserved judgment in 
an appeal from the Court of Session. The arguments of counsel 
had lasted for two days. Six months later, by a majority of three 
to two, the House allowed the appeal. Between the headnote and 
the f8rmal order lie eighty-one pages of the ABpeal Cases, which 
by common content are recognised to contain some of the most 
interesting and important speeches ever delivered in the history 
of the common law. After a quarter of a century there is a 
safe opportunity for a review and evaluation of the decision and 
its development during the subsequent years. There are some 
preliminary difficulties. There have been curious uncertainties 
about two elements of the case—its title and its facts. The full 
title in the Law Reports reads ** M’Alister (or Donoghue) (Pauper) 
v. Stevenson." The terminology of Scots law is a perpetual source 
of fascination to all who live south of the Tweed. It appears to be 
the Scots practice to name a married woman in legal documents 
by her maiden as well as by her married surname “ with the 
(infelicitous) disjunctive ‘or’ interposed." ! Despite this, ig is 
her married surname alone which is used in citing the case: 
Donoghue v. Stevenson is the correct form. Secondly, there has 
been some dispute about the facts. Now the issue before all the 
courts was & purely legal one: as Lord Atkin said, it was “Do 
the averments made by the pursuer in her pleadings, if true, 
disclose a cause of action? "? or, in the perhaps more appro- 
priate phraseology of Lord Thankerton,? * the only question in 


* An abbreviated version of this paper was delivered as a lecture at University 
College, London, on December 5, 1956. 

1 Macmillan, (1993) 49 L.Q.R. 1; (1945) 61 L.Q.R. 109. As R. M. W. has 
said ((1033) 49 L.Q.R. 888), the ‘practice "creates an impression in some 
uarters that the person so named is either a jailbird or a betting tout.” 
2 [1939] A.C. 562. 

3, Ibid, at 601. 
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this appeal is whether, taking the appellant’s averments pro 
veritate, they disclose a case relevant in law so as to entitle her 
to have them remitted for proof." The House, as we have seen, 
answered this question in the affirmative. Now the pursuer’s 
averments were that she had entered a café in Paisley occupied 
by one Minchella; and that a friend who accompanied her bought 
from Minchella some refreshment for both of them.- The refresh- 
ment consisted of two slabs of ice-cream, each of which was 
placed in a tumbler, and over which was then poured part of 
the contents of a bottle of ginger-beer. The ginger-beer had been 
manufactured by the defender Stevenson, and bought from him 
by Minchella. It was contained in a bottle made of dark opaque 
glass. When the pursuer had partly finished the confection, her 
friend attempted to replenish her glass by pouring into it the 
remains of the contents of the bottle. As she was doing this 
a decomposed snail floated out. The appellant averred that as 
a result of the nauseating sight of the snail and the impurities 
in the ginger-beer which she had already consumed, she had 
suffered from shock and severe gastro-enteritis. Now there has 
been a persistent rumour (which has found support even in the 
Court of Appeal?) that when the case went back to the Court 
of Session “to Go as shall be just and consistent with this 
judgment ” it was discovered that there never had been a snail 
in the bottle at all. This is not so. The truth is that the issue 
of fact was never decided: the defender died before proof and 
the pursuer in consequence compromised the action and received 
£100 in settlement of her claim.* 

A few more introductory words may be allowed to describe the 
members of the tribunal which decided & case so remarkable in 
the history of the law, not only because the presence of particular 
judges at decisive moments has always been recognised as a 
significant factor in legal development, but also because the 
composition of the House on this occasion has been the subject of 
remark. The three members of the. House who were in favour of 
allewing the appeal were Lords Atkin, Macmillan and Thankerton. 
Those who dissented were Lords Buckmaster and Tomlin. Of 
these, all except Lord Buckmaster, who had been Lord Chancellor 
for the eighteen months of Asquith’s Coalition ministry of 1915-— 
1916, had been appointed Law Lords within the preceding five 
years. Lord Atkin comes first to mind. Although born in 
Australia and educated in Great Britain, he came from a well- 
known Co. Cork family—like that other master of the common 


4 Adler v. Dickson [1954] 1 W.L.R. 1482, at 1488, per Jenkins L.J. 
5 On the authority of Lord Macmillan, this statement. See the addendum 
pasted into the itute for Advanced Legal Studies’ copy of Mackinnon, Ths 
Statute Book (Holdsworth Club: University of Birmingham, 1942); Mac- 
milan, A Man of Law's Tale, 152; Ashton-Cross (1955) 71 L.Q.R. 479; 
(1955) 220 L.T. 291. 
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law, Sir James Shaw Willes, With Lords Macmillan and Thanker- 
ton, he formed what Mr. Landon has called ** the Celtic majority," * 
although unlike them, he had had previous judicial experience, 
having been a member of the High Court or the Court of Appeal 
for nineteen years. Lords Thankerton and Macmillan had only 
recently been appointed; both had held the office of Lord Advocate, 
and the former was a son of the famous Lord Watson. The latter 
has related how the final decision depended on his vote: he was 
obliged to support one or the other pair of his senior colleagues." 
Lord Tomlin was an eminent Chancery judge who had been pro- 
moted to the House of Lords from the High Court—a course for 
which at that time there were only two precedents. Lord Macmillan 
has recorded an impression of Tomlin’s **intellectual eherm,"* 
and Lord Simonds has said that “It is not seemly to weigh the 
pronouncements of living judges, but it is, I think, permissible 
to say that the opinion of few, if any, judges of the past command 
greater respect than those of Lord Tomlin.” ° Of Lord Buckmaster, 
one who had been a distinguished judicial colleague for many 
years, Lord Dunedin replied to the questign ** Whom do you regard 
as the greatest colleague you have had? ” in these words: “ You 
will be surprised when I tell you—Buckmaster; I have not and 
I never have had any sympathy with Buckmafter’s political ideas 
and performances and I think him to be a sentimentalist—unless 
he is sitting on his arse on the bench; there he is one of the most 
learned, one of the most acute, and the fairest judge I ever sat 
with; and he wil leave much in the books." !^ His dissenting 
speech is written in terms of passion and even sarcasm unusual in 
the law reports; he saw how far the majority were prepared to go 
and made his dissent plain. Pollock said of Lord Tomlin and Lord 
Buckmaster that they were ** the last men one would have suspected 


* (1942) 58 L.Q.R. 181. Cf (1945) 61 L.Q.R. 206 (“ Celtic ideology '"). Oddly 
enough, apart from Trinity, Oxford, the only place in which this has been 
roduced as a ground for doubting the authority of the deoision has been the 
h Engh Court: Kirby v. Burke [1944] I.R. 207. 
A Man of Law’s Tale, 151. 
Ibid., 161. Bee Lord Uthwatt’s opinion in the Dictionary of National Bro- 
graphy, 1931-1940. Tomlm once said that in his youth the relationship of 
faleni and practising lawyers could be thus summarised: ''For the Dons 
are so hard on the judges, and the judges so rude to the Dons." ''Happiy," 
he said, ' all that is a thing of the past'': (1085) 61 L.Q.R. 568. 
Government of India v. Taylor [1965] A.C. 491, at 504. Although a former 
Fellow of Corpus Christ: has stated that ‘‘ A study of the academic record 
of those Oxonians who have risen to eminence in the profession since 1900 
shows that the overwhelming majority of them have either by-passed the 
new Honours School (of Jurisprudence) altogether or else have taken ıt more 
or less contemptuously in their stride while they concentrated on getting a 
First in one of the traditional Schools, neue in ''Greats'' (Binchy, The 
Law and the Universities (1049) 88 Studies 459), ıt is interesting to note 
that ın the Class lasts for 1889 Mr. T. J. O. Tomlin of New College appears 
among the Firsts ın Jurisprudence, while Mr. J. R. Atkin of Magdalen was 
pl in the Second Olass in '' Greats.” 
10 Bee the notice of Lord Buckmaster by Mr. Geoffrey Russell in the Dtotsonary 
of National Biography, 1981-1940. 
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of timidity, but in this case they are less courageous than Lord 
Birkenhead would surely have been if he were still with us. Parts 
of their judgments read as if they had forgotten they were judging 
in a court of last resort." ! 

Few (if any) decisions in the history of the common law have 
evoked so much discussion. At times this has been conducted with 
a vigour reminiscent of the controversy which followed Lord 
,Mansfield'S unhappy attempt in Perrin v. Blake to elucidate the 
mysterium tremendum of the Rule in Shelley's case. Supporters 
of the decision have always emphasised its importance. So Dean 
Wright has assured us that it is ‘‘ the most important single judg- 
ment in torts in the past twenty-five years," ° and Professor 
Seavey has said that the case contains ‘‘ a complete authoritative 
statement of the fundamental theory of negligence." ** Lesser men 
(perhaps those whom the caustic Beven had in mind when he 
referred to those who approved of Lord Esher's judgment in 
Heaven v. Pender as ** some folk of secondary or no authority *’)“ 
have sometimes written in terms which suggest that any decision 
before or after 1982 which might be construed as inconsistent with 
Donoghue v. Stevenson can be explained only on the ground of 
the existence of ignorance, obstinacy, or malice on the judicial 
bench. * v; 

It is only to be expected that statements like tHese should have 
produced a reaction. It is perhaps hardly surprising that Mr. 
Landon should once have committed himself to the view that ‘‘ the 
duty to be careful exists only where the wisdom of our ancestors 
has decreed that it should exist?'!'5; but Donoghue v. Stevenson 
must be the only decision of the House of Lords the citation of 
which has moved one puisne judge to declare that he would not 
extend the case ‘‘one inch,"* and has provoked another to 
profanity.’ The hostility which greeted the decision is, however, 
also explicable on the grounds other than the reaction natural to 
those who see an attempt to expand a principle beyond what they 
believe to be its proper sphere of operation. First, the majority 
did gppeal to social convenience and policy as one of the justifica- 
tions for their decision: ‘‘ the categories of negligence are never 
closed." This is an argument which has always been somewhat 


11 “ The Snail in the Bottle and Thereafter ° (1983) 49 L.Q.R 22. And Denning 
L.J. has since described them (Candler v. Crane, Christmas ¢ Co. [1951] 9 
K.B. 168, at 178) as '' timorous souls who were fearful of allowing a new cause 
of action " as contrasted with ‘‘ the bold spirits who were ready to allow it uf 
justice so required.” ` 

13 “ The Law of Torts: 19098-1047 '" (1948) 28 Can.Bar Rev. 46, 61. 

13 Candler v. Crane, Christmas ¢ Co. (1951) 67 L.Q.R. 466, 470-471. 

14 Negligence, 1, 205. 

15 (1941) 57 L.Q.R. 188. He is less definite in the 15th (1951) edition of Pollock 
on Torts. 

16 Barnett v. Packer [1940] 8 All E.R. 575, per Singleton J 

17 fee the strange outburst of Glyn-Jones J. in Cairns v. Bt. Marylebone B. C. 
[1954] The Times, December 8. è 
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- suspect in England. ‘‘ My brother Atkins said, the common law 
complied with the genius of the nation; I do not understand the 
argument. Does the common law change? Are we to judge of the 
changes of the genius of the nation? Whither may general notions 
carry us at this rate? ": so spoke the authentic spirit of the 
common law through the mouth of North L.C.J. nearly 800 years 
ago.* Secondly, attempts to state in simple and comprehensible 
language the fundamental principles of the common law, to 
rationalise & host of single instances, have always been met with 
hostility. It is not easy to explain why a legal system which in its 
law of real property displays some of the most intricate concepts 
ever conceived in the human mind, should show itself so hostile 
to speculative analysis. But so it is: warnings against too ready 
a reliance on what is called ** philosophy ” or “‘ logic ? are common 
enough in the books. Yet often these terms are used in a sense 
which is either out of date or positively wrong. The story of how 
Lord Haldane’s Hegelian arguments produced intellectual paralysis 
in the House of Lords in the Free Church of Scotland case has 
made so deep an impression that most _ lawyers have thought of 
“ philosophy ?' as equivalent to metaphysics, as if all the British 
empiricists from Locke down to the flourishing school of linguistic 
analysis of our own day had written in vain. e Fortunately it has 
recently been realised that one may be a philosopher without being 
committed to the view that there exist transcendental concepts 
of universal validity which (if one were only clever enough to 
discover their true essence) provide a criterion for judging the 
rightness of all conduct.?? 


Tue Ratio DEcIDENDI OF THE CASE 


The ascertainment of the ratio decidendi of any decision given by 
an appellate court in the course of which several judgments have 
been delivered is notoriously a difficult task. One problem may be 
disposed of at once. It was agreed between counsel and stated by 
the judges in all the courts that the relevant principles of Scots 
and English law were identical. Now it has always been assumed 
that in such a case a decision of the House of Lords on an appeal 
from the Court of Session is binding on all courts in the English 
hierarchy.?° Those who adhere to a mechanical test for distin- 
guishing ratio decidendi from obiter dictum would no doubt be 
obliged to deny this, for in a Scots appeal the only issue in the 


18 Barnardiston v. Soame (1674) 6 How.St.Tr. 1068, at 1115. 

19 Various academic writings have recently made us familiar with the ideas of 
those interested in linguistic analysis. And a law Lord has said that he 
was using the term philosopher ‘‘in no disparaging sense. For what is 3 
pee but one who, inter alia, reasons severely and with precision" 

Stop ey v. Gypsum Mines, Ltd. [1954] A.C. 663, at 687, per Lord Asquith 
opstone. 

20 Bus Lord Porter in Heyman v. Darwins, Ltd. [1942] A.C. 856, at 401. Cf. 
Wiliams (1942) 6 M.L.R. 
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case is Scots law, and any statement as to the meaning or effect 
of English law must necessarily be obiter. It seems safer to say 
that the principles stated in Donoghue v. Stevenson have been 
universally recognised to be authoritative in England as well as in 
Scotland,? and to turn to the more difficult task of discovering 
what those principles are. Lord Wright has appropriately referred 
to the decision to illustrate the proposition that ** Notwithstanding 
,8ll the apparatus of authority, the judge has nearly always some 
degree of choice. , . . The higher the court, the less is the decisive 
weight of authority and the freer the choice." * On the assumption 
that it is possible to draw from a given decision as many general 
propositions as there are possible combinations of distinguishable 
facts, Professor Stone has observed that the decision could be 
restricted to mean that there is a duty not to sell opaque bottles 
of beverage containing dead snails to Scots widows, or expanded 
to mean that there is a duty not to distribute defective objects of 
any kind whatsoever which cause damage of any kind to any 
person into whose hands the object may come.” 

Now as between the parties themselves there can be no doubt 
that the case decided that if the pursuer could prove that which 
she averred she would have a good cause of action. So the case 
decided at least sofhething to do with the duty owed by a supplier 
of chattels. There are some authorities who would deny that the 
case decided any more. This appears to have been the view taken 
by the experienced reporter who framed the “ somewhat conserva- 
tively worded headnote,’’ ?* and in several later cases we find clear. 
statements that the ratio decidendi is so confined.'* Nevertheless 
there has been a persistent belief that the case is authority for 
something more. Lord Normand has put this most clearly. ‘‘ The 
argument for the defender was that there were certain relationships, 
such as physical proximity or contact, which alone give rise to 
duties in the law of quasi-delict or tort, and that the relationship 
between the pursuer and defender was not one of them." The 


81 The authorities on conflict of laws seem to have developed some such doctrine: 
Olleshire, Private International Law, 88-89. But to one interested in torts 
'" the realm of the conflict of laws is a dismal swamp, filled with quaking 
quagmires, and inhabited by learned but eccentric professors who theorise 
about mysterious matters in a strange and incomprehensible jargon '’: Prosser, 
Selected Tomos, 89. 

33 Walker, '' Some Characteristics of Scots Law "’ (1055) 18 M L.R. 821, is highly 
critical of the influence of the House of Lords on Scots law. But he do 
not contend that 16 would have been advantageous to that system if the decision 
of the Court of Session 1n Donoghue v. Stevenson had stood unreversed. 

33 Legal Essays and Addresses, xxv. 

34 Province and Function of Law, 187-188. See too Hughes, Jurisprudence, 282- 
283. 

35 The phrase is Asquith L.J.'s in Candler's Case [1951] 2 K.B. 843. 

38 Grant v. Australian Knitting Mills [1936] A.C. 85, 102; Howard v. Walker 
[1947] K.B. 860, 863; Marshall v. Cellactste d British Uralite, Ltd. (1947) 
63 T.L.R. 456, 457; Travers v Gloucester Corporation [1947] K.B. 71; 
Grossman v. The King [1952] 2 D.L..R. 241, 255-258; MoPhail v. Lanarkshire 
C. C., 1951 8.0. 801. Py 
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decision was that the categories of negligence are not closed and 
that duties of care are owed, not only to physical neighbours, 
but to anyone who is ** my neighbour ” in the wider sense, as stated 
by Lord Atkin, “of a person... ‘so closely and directly 
affected by my act that I ought reasonably to have (him) in con- 
templation as being so affected when I am directing my mind to the 
acts or omissions which are called in question.' "*' This is the 
neighbour principle so familiar to us all. Our inquiry at the 
moment is limited to discovering how far this principle can fairly’ 
be said to form a, or part of the, ratio decidendi of the judgment 
of (i) Lord Atkin himself, (ii) the majority of the House of Lords. 

(i) A fair reading of the whole judgment in its context, not 
concentrating on this or that passage to the exclusion of others, 
makes it plain that Lord Atkin intended to show (a) that the 
liability of a supplier of chattels is not limited to cases in which 
the parties are in physical proximity to each other: a duty of care 
may exist even in the absence of spatial or temporal ** proximity ” 
if there is a probability of harm inherent in the relationship 
of the parties, and the facts of the (hse before him provided 
a model for such a relationship ?*; (b) that “there must be, 
and*is, some general conception of relationsegiving a rise to a 
duty of care, tf which the particular cases found in the books 
are but instances." He then states the ‘‘ neighbour principle ” 
in the term which we have already cited, and concludes that this 
* appears to me to be the doctrine of Heaven v. Pender as laid 
down by Lord Esher when it is limited by the notion of proximity 
introduced by Lord Esher himself and A. L. Smith L.J. in Le 
Lievre v. Gould." It is impracticable to draw a clear line any- 
where between the two parts of the judgment. The reasoning is 
everywhere dovetailed and interlocked. The neighbour principle 
is part of the ratio decidendi of Lord Atkin’s judgment, for it is a 
step in the argument, a vital link in the chain of reasoning which 
led to the formulation of the principle about manufacturers’ 


37 London Graving Dock Co. v. Horton [1951] A.C. 787, at 757. It is con- 
venient to recall here that the passage cited from Lord Atkin’s speech is 
immediately preceded by this: “ The rule that you are to love your neighbour 
becomes in law, you must not injure your neighbour; and the lawyer's 
question, Who is my neighbour? receives a restricted reply. You must take 
reasonable care to avoid acts or omissions which you can reasonably foresee 
would be hkely to injure your neighbour. Who. then, in law is my neighbour? 
The answer seems to be persons . . ."' 

38 Of. Travers v. Gloucester Corporation [1947]. K.B. 71; Nova Msnk, Lid. v. 

rans-Canada Airlines [1951] 9 D.L.R. 941. As Pollock remarked ( (1988) 
49 L.Q.R.), "talk about 'proximity —a kind of fictitious poor relation of 
‘privity,’ & notion which belongs to the law of contract and is wholly out 
of place here—is to be deprecated.’ This has the support of the Judicial 
Committee: Grant v. Austrahan Knitting Mills [1986] A.O. 85, 104. Bourhsll 
v. wound [1948] A.C. 92 shows that geographical '' proximity ™ is not enough 
io establish liabihty. 

e. 
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liability.?* The significance to be attached to the neighbour prin- 
ciple will be discussed in detail later: it is enough to say here that 
it has been accepted by many as showing that Donoghue v. Steven- 
son provides a general criterion of liability—at least in the tort of 
negligence, and possibly throughout the whole field of tort. So 
that when Dean Wright tells us that ‘‘ Whether that decision will 
be expanded into a broad revolutionary principle or confined to & 
narrow category is one of the most important decisions that modern 
ecourts must make ’’*° it seems clear that he is not referring only 
to the part of the decision which deals with manufacturers’ liability. 
Even those who, like Mr. Landon, say that **all that Donoghue v. 
Stevenson has done is to add a new category of negligence to our 
law ” °? have been obliged to meet the argument that at least one 
law lord attempted to state the principle upon which such an 
addition had been made. 

(ii) Whatever the status of the “ neighbour principle ’’ in Lord 
Atkin's own judgment, it hardly seems possible to say that it forms 
part of the ratio decidendi of the decision, for the two other 
members of the majority seem to have been careful to avoid 
expressing their concurresce with it." Lord Thankerton said that 
he agreed with Lord Atkin's speech, but it is the proper inference 
from the context oj this remark that his agreement was confined 
to that part of the speech which analyses the English cases on 
manufacturers’ liability. In any case; he expressly said that it 
was impossible to catalogue finally the circumstances in which a 
duty of care might arise.? Lord Macmillan recognised that new 
duties might be created—‘ the categories of negligence are never 
closed ? **—but maintained a cautious silence about the principle 
or principles upon which this might be done.” 

Two further points may be made. First, it is preferable to 
refer to this particular part of the judgment as enshrining a “ prin- 
ciple” and not a “rule.” The former word connotes a degree 
of flexibility and adaptability which the latter does not. “A 


39 Even if it be regarded as dictum, the — considered and often-approved 
utterances of a law Lord are in no way to be equated to the (perhaps ill. 
refórted) remarks of & puisne judge made at nisi prius. There are dicta 
and dicta. 

39 Cases on the Law of Torts, 258. 

31 Pollock. Torts, 827n. Cf. the comment of Scott L.J. in Haseldine v. Daw 
[1941] 9 K.B. 848, 862. 

34 See this point fully developed by Mr. Landon: Pollock, Torts, 881-882. 

33 [1982] A.C. at 608. 

34 Upon which Mr. Landon comments (Pollock, Torts, 382): '' But Lord Atlin's 
definition sought to close them." 

35 ' In other words, what Lord Macmillan envisaged was the addition of another 
slab to the existing edifice, not a systematic reconstruction of the edifice on 
a single logical plan '': Candler's Case [1951] 2 K.B. at 192, per Asquith LJ. 
Fifteen years later Lord Macmillan said that ‘‘ Your Lordships’ task in this 
House is to decide particular cases between litigants and_your Lordships are 
not called on to rationalise the law of England. That attractive, if perilous, 
field may well be left to other hands to cultivate ": Read v. J. Lyons £ Co., 
Lid. [1947] A.O. at 176. 
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principle is the broad reason which lies at the base of a rule of law: 
it has not exhausted itself in giving birth to that particular rule 
but is still fertile. ** If, as is generally believed, Lord Atkin’s 
judgment forms a guide for the future as well as an appraisal of the 
past, it is best to describe it in a way which will enable us to use 
its potentialities to the utmost. Secondly, there seems to be little 
profit in an attempt to discover the sources of the ideas expounded 
in the neighbour principle. Lord Atkin himself refers expressly, 
to Lord Esher and indirectly to the lawyer’s question to Jesus 
which inspired the story of the Good Samaritan. It will be remem- 
bered how skilfully St. Luke (x, 25-85) tells the story: at the end 
of it Jesus puts the lawyer’s own question to him, and he is obliged 
to answer in the words “‘He that shewed mercy on him."?' 
Professor Stone ?? has seen a connection with Stammler. It is per- 
missible to wonder whether the works of that particular savant 
have ever been seen on the bookshelves of a law Lord. 

The conclusion is that there are four propositions for which the 
case commonly is (or ean be) cited as authority: (1) That negli- 
gence is a distinct tort; (2) that the absence of privity of contract 
between plaintiff and defendant does not preclude liability in tort; 
(8) that manufacturers of products owe a duty of care to the 
ultimate consumer or user; and (4) that tĦe criterion of the 
existence of a duty in the law of negligence (or perhaps in any part 
of the law of tort) is whether the defendant ought reasonably to 
have foreseen that his acts or omissions would be likely to result 
in damage to the plaintiff. Of these, only the second and third, 
and possibly the first, can truly be said to form part of the ratio 
decidendi of the decision. The fourth proposition, although perhaps 
the most commonly cited and in many ways the most significant, 
cannot properly be regarded a part of the ratio decidendi of the 
decision. No amount of posthumous citation can of itself transfer 
with retrospective effect a proposition from the status of obiter 
dictum to that of ratio decidendi; no doubt it will serve to magnify 
greatly the interest and importance of the case, but that is another 


matter. . 


NEGLIGENCE A Distinct Tort 


Winfield has explained very clearly how down to 1982 there was 
some doubt whether negligence was a separate tort, or merely a 
mode in which some other nominate torts might be committed.** 
But nobody since that date seems to have questioned Lord Wright’s 


36 Paton, Jurisprudence, 176. Would it not be more helpful if we made a 
practice of talking about ''the principle in Rylands v. Fietoher "? 

37 ‘‘* Thou shall love thy neighbour as thyself’ 18 not part of our law at all'': 
Bowman v. Secular Society, Lid. [1917] A.C. 406, at 464, per Lord Sumner. 
In any case, i$ should be noted that the Christian obligation 1s to love one's 
neighbour as oneself, not better than oneself: Prummer, Manuale Theologiae 
Morals, Vol. i, 418-490. : 

38 Province and Function of Law, 328-824. 

39 Tort, 6th ed., § 12. 
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statement that the decision of the House of Lords in Donoghue v. 
Stevenson ** treats negligence, when there is a duty to take care, 
as a specific tort in itself, and not simply as an element in some 
more complex relationship or in some specialised brand of duty," *° 
or his pithy definition of the term as connoting “‘ the complex 
concept of duty, breach and damage thereby suffered by the person 
to whom the duty was owing." *! The discussion has instead tended 
eto be concentrated on the distinct but related problem of the scope 
and value of the concept of duty of care. 


Prrviry or CONTRACT AND Liasmiry IN Tort 


Here again Winfield has provided the authoritative explanation 
of how in the nineteenth century what has been conveniently called 
* the privity of contract fallacy’’ arose. The prevalent notion 
seems to have been that if A undertook a contractual obligation 
towards B, and his non-performance or misperformance of that obli- 
gation resulted in damage to C, then C could not sue A unless he 
could show that A had undertaken towards him that same obligation 
as he had assumed towgrds B. So, in relation to a contract of 
repair, Lord Abinger (very rightly) said in Winterbottom v. Wright, 
** Unless we confine the operation of such contracts as this to the 
parties who enter@l into them, the most absurd and outrageous 
consequences, to which I can see no limit, would ensue,” *? 
Enlightenment came only when it was realised that the duty (if 
any) which A owed to C in such circumstances was not only refer- 
able to a legal origin distinct from that of the contractual obligation 
assumed towards B but also might well be framed in different terms. 
The origin of such a duty lay in the law of tort and not in the law 
of contract, and its extent might be more or less onerous than that 
arising under the contract, more onerous, because it may well be 
that the manufacturer cannot exempt himself from liability to the 
consumer by the terms of his contract with the retailer,*? although 
no doubt such an exemption may properly be bargained for as 
between the parties to a contract of sale or repair; less onerous, 
because the duty in such a case is, as we shall see, no higher than 
one to take reasonable care (as distinct from a warranty) that the 
article is sound. So the present position is that the privity of 
contract fallacy has disappeared.** The matter is completely open: 


40 (rant v. Australian Knitting Mills [1086] A.C. 85, 108. 

41 Lochgelly Iron & Coal Co. v. M'Mullan [1934] A.C. 1, 26. 

42 (1849) 10 M. & W. 109, at 114. Thus is all the plainer if (as in Winterbottom 
v. Wright itself) the obligation is thought of as being a warranty that care 
has been taken, as distinct from a duty to take reasonable care. 

43 Per Denning L.J. in White v. John Warwick & Co., Ltd. [1953] 1 W.L.R. 
1285, 1294. If the consumer agreed to hold the retailer exempt from lability, 
it is doubtful whether the manufacturer could claim the benefit of such a 
contract: Adler v. Dickson [1956] 1 Q.B. 155. 

44 Bee the emphatic remarks of Denning L.J. in Candler v. Crane, Christmas d 
Co. [1951] 2 K.B. 164, 177; Greene v. Chelsea B. C. [1954] 9 Q.B. 127. 
Street, Torts, 2 d Donoghue v. Stevenson establishes this '' above 
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Lusrrry or SUPPLIERS OF um ien! SF 


Let us first see how the law in relation to the distribution of 
dangerous chattels stood before 1982. If the consumer were also 
the purchaser, there was of course liability in contract under section 
14 of the Sale of Goods Act, 1898—although even here the consumer- 
purchaser would not be protected if the article was brought under 
8 patent or trade name. So far as the law of tort was concerned, it 
was taken to be settled that there was liability to the ultimate user 
(i) if the transferor fraudulently misrepresented the chattel to be 
safe *5; (ii) if the chattel belonged to the category of things 
dangerous per se—a category whose existence seems to be well 
established despite some criticism; (iii) tf the chattel had to the 
knowledge of the transferor a defect rendering it dangerous to those 
who might reasonably be expected to use it.** The cases apparently 
went to the length of imposing liability on the transferor in his 
capacity as supplier, irrespective of whether he was also the manu- 
facturer. The only case in which the vendor-manufacturer was held 
liable to an ultimate consumer with whom there was no contractual 
relationship, when there was no fraud, when he did not know the 
article to be dangerous, and when it did not belong to the category 
of things dangerous per se, was George v. Skivington,"" in which 
the defendant was held responsible for the careless fabrication of 
his hairwash. This decision, ‘‘ after a long and rough crossing, 
has limped into port?':* for it was “fully restored " ** by the 
judgments of Lord Atkin and Lord Macmillan in Donoghue v. 
Stevenson. The authorities to the contrary were distinguished 
blandly and skilfully.°° From any point of view, this part of the 
decision alone is a remarkable example of what Pollock called 
judicial valour.5! The balance of social interests was, as Lord 












45 Langridge v. Levy (1887) 2 M. & W. 010; 4 M. & W. 897. It must be 
taken that the defendant intended his representation to be communicated to 
the plaintiff, who he knew was going to use the gun: see Lord Atkin [1982] 
A.C. at 587. . 

46 Salmond, Torts, 679-680. x 

47 (1869) L.R. 5 Ex. 1. 

48 Per Asquith L.J. in Candler's Case [1951] 2 K.B. 164, at 190. 

49 Ibid., at 182, per Denning L.J. 

50 Friedmann, Legal Theory, 825-826, finds Lord Atkin’s discussion of the 
authorities '' somewhat strained." Hughes, Jurtsprudence, 232-233, says that 
" the form of the judgment is deductive : but in reality it is a perfect example 
of informed, creative induction." 

51 ' Judicial Caution and Valour ’’ (1929) 45 L.Q.R.-298.. If 18 inte 
note that in another context in the same volume (45 L 
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Atkin showed clearly, in favour of the imposition of liability. Thus, 
there are many objects of common household use—food, ointments, 
soap, cleaning powders—which are commonly known to be used by 
persons other than the actual purchaser—his servants and guests, 
for example—and a real socia] wrong would be committed if those 
persons were left remediless when injured by defectively manufac- 
tured objects of this kind. The fundamental problem which faced 

«the majority was—as in most such cases—that of limitation of 
liability. How'could a legal principle be framed which would afford 
protection at once to manufacturer and consumer? Here the 
majority were peculiarly fortunate in the nature of the facts pre- 
sented for decision: they could hardly have been more favourable 
for the plaintiff. The fact that the bottle was opaque, stoppered, 
and sealed put an end to any argument which might have been 
raised by the manufacturer that the -defect was due to the inter- 
ference of some third party. The manufacturer had of his own 
accord brought himself into direct relationship with the consumer 
by intentionally excluding intermediate examination. As Lord 
Atkin said, “ There cangbe no inspection by any purchaser and 
no reasonable preliminary examination by the consumer.’’** The 
famous words in which Lord Atkin summarised the obligation of 
the defendant in stfth cases are closely tailored to fit the facts &f the 
case: ** By Scots and English law alike a manufacturer of products 
which he sells in such a form as to show that he intends them to 
reach the ultimate consumer in the form in which they left him 
with no reasonable possibility of intermediate examination and with 
the knowledge that the absence of reasonable care in the preparation 
or putting up of the products will result in an injury to the con- 
sumer’s life or property, owes a duty to the consumer to take that 
reasonable care.” 5? 

There is no need to review here in detail the way in which this 
principle has been developed during the last twenty-five years. It 
is common knowledge that the scope of the duty has been extended 
to include repairers, assemblers, and erectors, and that it is not 
confined to articles of food or drink—underwear, tombstones, lifts 
and motor-cars have all been included. Further, by perhaps the 
most daring extension of all, the category of those protected has 
been extended to persons who happen to be in physical proximity 


wrote: “The chance of the House of Lords ever bemg induced to reverse 
this current of authority is matter of speculation. I think it would take 
a bold man to advise the experiment.” 

52 [1982] A.C. 562, at 682. Cf. Lord Thankerton at 808. 

53 Ibid., at 699. It will be recalled that Lord Atkin concluded with the words: 
‘It 18 a proposition which I venture to say no one in Scotland or England 
who was not a lawyer would for one moment doubt. It will be an advantage 
to make ıt clear that the Jaw 1n this matter, as 1n most others, 18 ın accordance 
with sound common sense.'' Lord Atkin noted with appre that his decision 
was in accord with American law—‘'The mouse had emerged from the 
ginger-beer bottle in the United States before it appeared in Scotland "— 
though it seems to an observer that American law, with its talk of '" warran- 
ties," i8 more complex than ours. e 
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to the article.5* It is enough to say that there seems to have been 
no sign of the flood of worthless claims feared by the dissentient 
law Lords. Indeed, as Dr. Goodhart has observed, dishonest 
claims may more easily be brought under section 14 of the Sale 
of Goods Act, 1898, under which it is unnecessary to prove negli- 
gence.* But something may be said of the development of the 
law on two disputed points—the existence of an opportunity for 
intermediate examination, and liability for defective gifts. 


Intermediate examination 


Does the mere existence of an opportunity for intermediate 
examination, even if it is not.used, or indeed expected by anyone 
that it could or would be used, suffice to exonerate the defendant? 
In Donoghue v. Stevenson itself it was of course unnecessary for 
Lord Atkin to mention more than “a reasonable possibility," for 
the facts were of a kind to preclude examination by any person 
interposed between the manufacturers and the consumer, and to 
make it unlikely in the extreme that the consumer would discover 
the defect for himself. After an initial period of uncertainty,*’ it 
' is now plain that the mere existence of such an opportunity will 
not exonerate the defendant: the proper question is whether he 
shoufd reasonably have expected that the plaintiff would use the 
opportunity for'inspeetion in such a way as to give him warning 
of the risk. In short, the decision did not depend on the bottle 
being stoppered and sealed. All this was clearly established by the 
judgment of Lord Wright in Grant v. Australian Knitting Mills.** 
The mere fact that there was a possibility that the underpants 
would be washed before use, so removing the excess sulphites 
which caused the plaintiff’s dermatitis, was not enough: it was 
not contemplated that they would be washed. ‘‘If there was any 
doubt about the governing principle of Donoghue v. Stevenson, 
Lord Wright has dissipated it." 5^ Indeed, as Finnemore J. has 
recently remarked, many reputable manufacturers might be insulted 
at the suggestion that inspection of their products was necessary 


* 
54 Stennett v. Hancock [1089] 9 All E.R. 578. 


55 In particular, there has been no sign of suppliers of defective chattels which 
cause injury to numbers of persons being crushed under the weight of litigation, 
despite the forebodings of Byles arguendo in Winterbottom v. Wright (' any- 
one of the sufferers by such sn accident as that which recently happened 
on the Versailles ralway mght have his action against the manufacturer of 
the defective axle "). See too, Greene K.O. in Grant v. Australian Knitting 
Mills. In the latter case Lord Wright suggested that the damage in such 
cases might be too remote. 

Law Reform (Holdsworth Club, Birmingham, 1952). ''One claimant was 

found, after careful investigation by the insurance companies, to have had 

the misfortune to find & beetle ın his soup in twelve different restaurants.” 

37 Farr v. Butters Bros. [1932] 2 K.B. 606, in which Scrutton L.J. seems to 
have thonght that the principle was limited to cases in which intermediate 
examination was impossible. 

5s [1986] A.C. 85, 106-107. 

5? Hageldine v. Daw ¢ Son, Ltd. [1941] 2 K.B. 848, at 877, per Goddard LJ. 
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before use." Hence, it is not necessary for the defence to show that 
the plaintiff used the article with full knowledge of the risk: it is 
enough if examination and subsequent knowledge could reasonably 
be expected.*! This principle, however, does not apply when it 
might be foreseen that the plaintiff, despite his knowledge, might 
still reasonably incur the risk.'? The intermediate examination 
which, if reasonably to be expected, will exonerate the defendant, 

amay be carried out by some person interposed by him and the 
plaintifi—for example, the retailer.*? 


Gifts 

Before 1982, gifts, as Story remarked,** had *'furnished very 
little occasion for the interposition of judicial tribunals, for reasons 
equally honourable to the parties and to the liberal spirit of 
polished society." However, it seemed clear that there was no 
liability on the donor of a defective chattel not in the category 
of things dangerous per se, or known to be dangerous. But it has 
been said by Denning L.J. that “ The decision in Donoghue v. 
Stevenson makes the eaglier cases on gifts quite out of date.” ' 
It is not clear whether Denning L.J. ascribes this change in the 
law to the principle governing the liability of manufacturers of 
chattels or to the wider neighbour principle. : 


Tue NEIGHBOUR PRINCIPLE 


It is hard to discuss the significance which judges and authors 
since 1982 have attached to the neighbour principle without writing 
the whole history of the tort of negligence. But it can be said 
with confidence that it is perfectly plain that there are many torts 
to which it has no application—for example, defamation, induce- 
ment of breach of contract, conspiracy. The interests of the 
individual are here protected in other ways. Nobody has seriously 
suggested that the whole law of tort should be reduced to a 
quegtion of what the defendant ought reasonably to have foreseen 
in the circumstances of the particular case. Reasonable foresee- 
ability is not the necessary and sufficient condition of liability 
in tort—not necessary, because it has no place in torts of strict 


80 Mason v. Williams £ Williams, Lid. [1955] 1 W.L.R. 549, 551. 

61 London Graving Dock Co. v. Horton [1951] A.C. 787, 750, per Lorü Porter. 
Bee, too, the Ail review of the authorities by Tucker J. m Herséhtal v. 
Stewart & Ardern, Ltd. [1940] K.B 165. 

63 Denny v. Supplies & Transport Co. [1950] 2 K.B. 874. 

63 Buokner v. Ashby d£ Horner, Lid. [1041] 1 K.B. 8291, 880-885; Haseldine v. 
Daw 4 Son, Ltd. [1941] 2 K.B. 848, 875-878; London Graving Dock Co. 
v. Horton [1951] A.C. 787, 750. 

*& Commentaries on the Law of Bailments, s. 985. 

*5 Hawkins v. Coulsdon & Purley U. D. C. [1954] 2 Q.B. 919, at 888; of. Marsh, 
cS of the Gratuitous Transferor'' (1950) 66 L.Q.R. 89; Morse, 8 


Can.Bar Rev. ; 
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liability; not sufficient because even within the field of what is 
commonly thought of -as negligence, there are decisions which 
cannot either easily (or in some cases at all) be stated solely in 
such terms. Some of these decisions are pre- and some post-1982. 
Where the task of reconciliation has failed there has been a 
tendency to deny the validity either of the decision in question 
or of the neighbour principle itself. So on the one hand, 
Denning L.J. has said that the ancient doctrine affirmed by thea 
House of Lords in Searle v. Wallbank ** that there is no duty to 
prevent domestic animals not known to be dangerous from straying 
onto the highway ‘‘ seems to be a special exception to the general 
duty of care which was laid down by the House of Lords in 
Donoghue v. Stevenson." *' Similar language may often be found 
in discussions of the law governing occupiers’ liability and careless 
statements.** 

On the other hand, the critics, both judicial and academic,® 
have appealed to those well-established exceptions to show the 
folly of wide generalisations. A very persuasive answer to many 
of these criticisms has been given by Sgott L.J. in these words: 
“ The critics have fallen in the error of assuming that Lord Atkin 
was intending to formulate & complete criterion, almost like a 
defisfition in the prolegomena to a new theory df philosophy. Does 
not such criticism miss the real value of attempts to get at legal 
principles? "'" Bewildered by the many discordant voices, one 
is tempted to say that the only point of unanimity amongst friend 
and foe is that nobody has yet suggested that the neighbour 
principle is too narrow, as distinct from being too wide." Our 
task, however, must be to attempt to assess the value of the claim 
that it is a general criterion of liability in negligence. It is the 
familiar (but nonetheless difficult) search for the middle way. As 
Fullagar J. has so well said: “On the one hand, we must be 
careful not to let it degenerate into a disguise for the application 
of the wholly false principle that the plaintiff (like the pre-war 


ae [1947] A.O. 841. 

67 Wright v. Callwood [1950] 2 K.B. 515, at 581. e 

68 Cf. Stephen's Commentaries, ii, 899; “The broad and elastic principle of 
Donoghus v. Stevenson, with youth on its side, me stretch forth, to invade 
and confound the uneasy empires of older principles. 

69 Some have already been mentioned. See also Farr v. Butters Bros. [1932] 
9 K.B. 608, 614 (Scrutton L.J ); Deyong v. Shenburn [1047] K.B. 227, 233 
(du Pareq L J.); Searle v. Wallbank [1947] A.C. 841, 351 (Lord Maugham). 
Professor Lawson (22 Tulane L.R. 111, 194) says ''It must be admitted that 
Lord Atkin's famous generalisation missed fire." Dean Prosser (Torts, 2nd 
ed., 168) says (rather surprisingly): “As a formula this is so vague as to 
have little meaning, and as a guide to decision it has had no value at all." 
Bee also his Selected Topics, 211. 

T9 Haseldine v. Daw d& Son, Ltd. [1041] 2 K.B. 948, at 362 It is a little 
curious to note the mmpression which Atkin made on Laski in 1928: '' He was 
very clear and precise but he had that curious legal conservatism which regarda 
principles as eternal instead of approximations now nearer to, now further from, 
the trut Holmes-Laski Letters, i, 547. 

71 Bgo Lord Reid m Bolton v. Stone [1951] A.C. 850, at 865. 
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customer) is always right. . . . We should be careful to see that 
we do not, purporting to rely upon Lord Atkin, really apply & 
rule of strict . . . liability to cases in which it would be most 
unjust to apply such a rule. On the other hand, it would be & 
great pity to crib and confine a broad principle, laid down by 
the highest authority, by reference to distinctions which are neither 
expressed nor necessarily implied in it." 7? It seems that a serious 
eand fundamental confusion may have arisen from a failure to 
distinguish clearly between two very different functions of this 
concept (and in particular of Lord Atkin’s formulation of it). 
First, it may be used as a test of whether a new duty should 
be added to the existing list of admitted duties; secondly, it may 
be used as a test of the scope or extent of an admitted duty.” 
It is particularly important to make this distinction because it 
does not follow that because the neighbour principle is adopted 
in admitting a new duty into the law that the duty itself must 
be phrased in terms of reasonable foreseeability. The simplest 
illustration of this point is Lord Atkin’s own speech. He created 
a new duty in the law qf negligence and adduced the neighbour 
principle as his authority for doing so; but the duty itself is, 
as we have seen, formulated in language chosen with the greatest 
precision. It woul be a very strange reasonable man who fould 
comprehend all its implications and subtleties without instruction 
from a lawyer. This shows that although it may be true enough. 
at a fairly high level of abstraction and generalisation to talk of 
a general duty to take care based on reasonable foreseeability ™ 
the discussion has meaning and significance only in relation to the 
particular situation, relationship or activity which is under con- 
sideration. As has been well said recently, “‘a duty is a notional 
pattern of conduct.” '5 and such a pattern can take shape only after 
consideration of the person on whom the duty is imposed, the 
mode of its performance, and the person to whom it is owed. Here 
it is possible to learn a lesson from recent cases on the scope of 
the standard of care required. Ought those who paint a test-cock 
in a, submarine to foresee that if the work is improperly done the 
submarine wil be imperilled? What steps should be taken to 
safeguard users of the highway by those who own an adjoining elm 
tree or cricket field or infant’s school? What precautions should 
be taken to safeguard firemen, or window cleaners, or workmen 
who have only one eye, or are working on a slippery floor? In 
many of these cases the neighbour principle has been expressly 


72 “ Liability for Representations at Common Law” (1951) 95 Austr.L J. 278. 

73 One of the few cases in which this distinction has been made is McPhail v. 
Lanarkshire C. C., 1951 8.C. 801, 819, per Lord Keith, 

T4 At this level ıt is clear that the principle 1s allied to Pollock's thesis that 
all harm done to another 18 actionable unless there is some justification: see 
Denning, ‘‘ The Universities and Law Reform " (1949) J.S p T.L. 258, 263. 

Ts Dias, " The Duty Problem in Negligence " [1955] C.L.J. 108, 202. , 
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referred to as the measure of the scope of the duty owed '*; but 
one is forced to conclude, after reading the elaborate (and by no 
means unanimous) judgments, that many factors besides that of 
reasonable foreseeability are relevant—the likelihood or probability 
(as distinct from the possibility) of harm; the gravity of that harm; 
the burden of the precautions adequate to prevent its occurrence; 
the comparative social utility of the course of conduct pursued by 
both parties; and the ability of the defendant to bear the losses 
resulting from the enterprise or activity which he has promoted. 
If the standard of care required in cases of comparatively simple 
facts is a function of so many variables it would be surprising 
indeed if the duty owed in any case of complexity or difficulty 
could be factorised out in any simpler way. This recognition 
that other factors besides that of foreseeability are relevant to the 
decision of policy which is involved in affording protection against 
the careless invasion of the particular interest of the plaintiff which 
is in question has led some to the conclusion that ** duty of care ” 
is a formula expressed in terms of results rather than reasons.” 
But although reasonable foreseeability, no longer occupies a 
dominant position as the sole criterion of flability there is no reason 
to discard it entirely and to state the law in different (and un- 
familtar) language. The concept has the advifntage that by use 
of it the questión can be decided “ by reference to a standard of 
precision and conduet grounded in normality and practicability 
rather than in judicial technicality or diversity of view." '* A 
good example of a relatively straightforward case in which the 
neighbour principle was used both to create a new duty and to 
delimit its scope is Powlett v. University of Alberia,'? in which 
the Board of Governors were held liable to the plaintiff, who had 
been driven insane by the initiation ceremonies of his fellow 
students. It may be helpful to review in greater detail some of 
the cases in which this matter has been discussed. 


76 In a number of judgments of good authority approving reference has been 
made to the neighbour principie (or the judge has himself formulaftd a 
rinciple in terms not markedly different): see, for example, Bourhill v. 
oung [1949] A.C. 92, 104; Glasgow Corporation v. Muir [1948] A.C. 448, 
464, 457; Davies v. Swan Motor Co. [1949] 2 K.B. 991, 807; Denny v. 
Supphes ¢ Tra t Co. [1950] 2 K.B. 874, 877; Candler v. Crane, Christ- 
mas d Co. [1951] 2 K.B. 164, 188. But in each of these cases (except the 
last) what was under consideration was not the criterion of liability in 
negligence but the scope of the duty owed in the circumstances of the particular 
case—which might well have been delineated adequately in terms of reasonable 
foreseeability alone. T 
77 The deficiencies of reasonable foreseeability are clearly seen in the cases on 
nervous &hock. The issue of policy (namely, ought the law to protect & 
rson's interest in his emotional security from careless invasion?) has never 
een plainly faced. Instead the decisions contain & mass of confusing stato- 
ments on what a reasonable motor-cychst or taxicab driver could foresee. 
75 Nova Mink, Lid. v. Trans-Canada Airlines [1901] 2 D.L.R. 941, 255, per 
MacDonald J. 
T? [1994] 2 W.W.R. 909. 
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Acts and omissions 


Here there is general agreement that it is impossible to take 
Lord Atkin’s words literally. It is, of course, clear that once a 
duty has been recognised as covering & particular relationship then 
the defendant may break it by an omission as much as by a 
positive act: the motorist who fails to sound his horn may well 
thereby be in breach of the duty which he owes to other highway 

e users. (Some would prefer to regard this as a careless act of 
commission—i.e., driving the car.) But in the absence of a recog- 
nised duty a man is still entitled to do nothing, however grievous 
the consequences to others. This was emphasised (and extended) 
in East Suffolk Rivers Catchment Board v. Kent * in which the 
House of Lords decided that one who takes inadequate steps to 
attain a particular result which he is under no legal obligation 
to bring about is under no legal liability if those steps do not 
effect the desired result, provided that they do not increase the 
damage which would have been suffered had he done nothing at 
all. It is important to note that Lord Atkin’s dissenting speech 
is not based on an appligation of the neighbour principle: indeed, 
as Mr. Landon has rightly emphasised,** he went no further in 
the way of generalisation than to say ‘‘ Every person . . . is under 
a common law obligation to some person in some circumsfances 
to conduct himself with reasonable care so as nof to injure those 
persons likely to be affected by his want of care." 


Non-physical or pecuniary loss 

The extent to which the law does or should protect a person's 
pecuniary interests from invasion is a matter of controversy. The 
existence of torts such as conspiracy, deceit, injurious falsehood 
and conversion suíficiently indicates the wide degree of protéction 
afforded against intentional invasions. There is also some authority 
to show that pecuniary loss caused by physical acts may be 
remedied. When pecuniary loss has been caused, not by physical 
acts but by careless statements, it now appears to be settled by 
goog authority that there is no liability simply on the ground that 
the maker of the statement ought reasonably to have foreseen loss 
of that kind when making it.5?? The course of the arguments 
and the judgments of the majority of the court in Candler v. 
Crane, Christmas & Co. are & good illustration of the failure to 
draw the distinction between the two functions of the concept of 
reasonable foreseeability which has already been mentioned. The 
majority (Asquith and Cohen L.JJ.) had little difficulty in showing 
that the generalisations of Lord Esher and Lord Atkin were not 
only never intended by their authors to cover such a position but 


20 [1941] A.C. 74. 

81 (1941) 57 L.Q.R. 179. 

82 Candler v. Crane, Christmas & Co. [1951] 9 K.B. 164. See also Sinclair v. 
Cleary (1948) Q.S.R. 74. : 
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were also in any case unsuitable for that purpose. So the 
accountant who had carelessly prepared accounts on which the 
plaintiff acted to his detriment escaped liability. But this cer- 
tainly does not conclude the matter. It is still open to the House 
of Lords to impose liability in negligence upon the maker of careless 
statements. When it does so it may well be that greater weight 
will be given to factors other than that of reasonable foreseeability, 
which is more appropriate to “the wide arc of chattel negli-« 
gence.” * As Mr. R. G. Wilson has well said, “ only in blind 
undiscriminating reliance upon Lord Atkin's dicta . . . can it be 
claimed that the liability of the manufacturer and the accountant 
should be identical." ** This is clearly brought out in the dissenting 
judgment of Denning L.J. His invocation of the neighbour 
principle is for the purpose of showing that a new duty can and 
should be created: he certainly does not use it to measure the 
scope and extent of the duty itself, which he confined to cases 
where the accountant prepares his accounts and makes his report 
for the guidance of the very person in the very transaction in 
question.** F 


H ouse property 


One of the main grounds of dissent by Lords Buckmaster and 
Tomlin was that if Lord Atkin's judgment were accepted it must 
logically extend to property of any description, including houses. 
“If one step, why not fifty? Yet if a house be, as it sometimes 
is, negligently built, and in consequence of that negligence the 
ceiling falls and injures the occupier or anyone else, no action 
against the builder exists according to the English law, although 
I believe such a right did exist according to the laws of Babylon ?': 
so Lord Buckmaster.** The well-known rule to which Lord 
Buckmaster refers also confers immunity on the lessor of defective 
premises. (The exception for premises which are unfurnished or 
below a certain rateable value are not here relevant.) It was 
affirmed by the House of Lords in Cavalier v. Pope ** that even if 
the lessor had expressly contracted to repair he could not be gued 
by any person lawfully on the premises (other than the tenant) 
injured by a breach of that obligation. These decisions have been 
much criticised, and some authorities have said that they can be 
explained (but not, of course, justified) solely on the ground that 
they were decided before 1982.*' Their validity has been challenged 


83 R. G. Wilson, '' VE DNDAIE &nd Certificates in the Lew of Negligence'' (1952) 
15 M.L.R. 160, 

*4& Tt is only in ibis sense that it ee to accept Professor Friedmann's 
statement that Denning LJ. “made a valiant thou h unsuccessful attempt 
A apply the principle of Donoghue v. Stevenson *' -Taw and Social Change, 
7 


85 [1982] A.C. at 578. 
86 [1906] A.C. 498. 
aT Winfield, Torts, s. 169; Paton, Jurisprudence, 884-885. 
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in two cases on the express ground that they had been inferentially 
overruled by Donoghue v. Stevenson, but in each case the challenge 
was unsuccessful. It seems to be assumed that the result would 
be different.if the issue were agreed before a tribunal which felt 
itself able to disregard or distinguish Cavalier v. Pope: such & 
tribunal would be free (as Lord Buckmaster feared) at least to 
include houses within the scope of the duty owed by the supplier 
eof defective chattels. It may be wondered if the problem could 
really be solved so simply. So far as vendors are concerned the 
matter cannot be discussed satisfactorily without reference to 
contractual rules on the matter. It is perfectly well established 
that, in the absence of express bargain, the vendor of a completed 
house is under no liability to the purchaser if the house is defective. 
There is no implied warranty of fitness as there is in the case of 
the sale of a chattel under section 14 of the Sale of Goods Act, 
1898; it is a clear illustration of the maxim caveat emptor," 
Hence if the person injured is not the purchaser himself but one 
of his lawful visitors it is very difficult to see why he should 
be put in any better position vis-à-vis the vendor than the purchaser 
himself would have been had he sustained the injury in question. 
Indeed, the very fact that the vendor is normally under no con- 
tractual duty to the purchaser means that the latter will nofmally 
have carried out a survey or inspection. Hence’ Atkinson J., in 
his very careful review of the authorities in Otto v. Bolton and 
Norris,” held that even if the principle in Donoghue v. Stevenson 
did apply to the sales of ruinous houses the second plaintiff must 
fail, for her daughter (the actual purchaser) had carried out a 
survey which should have revealed the defect.?! When we consider 
the position of lessors we are faced with the same difficulties. If 
the damage has been caused by breach of an express covenant 
to repair, the injured visitor will normally be able to recover against 
the tenant and the latter can in turn claim indemnity from the 
landlord. Hence, in order to avoid circuity of action, there is 
much to be said for the recommendation of the Law Reform 
Committee," that the injured party should have the same right 
of &ction against the landlord as he would have had if he himself 
had been the tenant. (But here again it must be remembered 
that express covenants to repair are a rarity, and that it is a 
condition precedent to liability that notice of the want of repair 


88 otto x Bolton [1986] 9 K.B. 46; Travers v. Gloucester Corporation [1947] 
1 K.B. 71. 


88 Perry v. Sharon Development Co, [1937] 4 All E.R. 890. The position is 
expressly so stated in Condition 19 (8) of the National Conditions of Sale. 
It is otherwise if the contract is for the purchase of a house in the course of 
erection: here there is an implied warranty. 

So [1936] 2 K.B. 46. The plaintiff-purchaser in this cage did in fact succeed on 
her claim because she had the good fortune to have obtained an express 
warranty of fitness from one of the defendants. 

91 Johnson y. Summers [1080] 9 D.L.R. 665 adopts a different view. 

?3 Omd. 9805, $ 04. 
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should have been given to the landlord.) If there is no covenant 
to repair, the same difficulties arise as in the case of the vendor 
—it is hard to see why the third party should be put in a better 
position than the tenant himself, and in any case his claim will 
normally be defeated by the existence of an opportunity for 
intermediate examination. Finally, there is a grave issue of 
poliey involved: ** The present can hardly be regarded as a suitable 
juncture at which to place fresh burdens on landlords with respecte 
to repairs." °t 


Breach of statutory duty 


The well-established rule that no action will lie for damage 
sustained by a private person through breach of a statutory duty 
unless the statute on its true construction authorises such an action 
was challenged in Commerford v. Board of School Commissioners of 
Halifam ** on the ground that the neighbour principle had made it 
obsolete. The challenge was unsuccessful. ‘‘I cannot think,” said 
Ilsley J. ** that modern developments in the law of negligence have 
overthrown the carefully developed jurisprudence on recovery for 
breaches of statutory duty.” 


Nuisance 


e. 

General propositions have on the whole not found favour in this 
tangled branch of the law. The dismissal of the maxim sic utere 
tuo ut alienum non laedas as ** empty verbiage ” ** has been several 
times cited with approval. But as early as 1988 a strong Divisional 
Court was prepared to make use of the neighbour principle to impose 
liability in negligence on a lessor who had retained possession of a 
roof from which defective guttering fell and injured the plaintiff 
tenant and his wife who were on the part of the premises demised 
to them. The court denied that the rules on nuisance were 
relevant. Another and perhaps more fundamental difficulty was 
discussed in Victoria Park Racing and Recreation Ground Co. Ltd. 
v. Taylor," in which the defendant, on his own land, had broad- 
cast descriptions of races on the plaintiff's land, thereby diminishing 
the latter's profits. The High Court of Australia, while recognjsing 
that * the category of nuisance is not closed," *? refused the plain- 
tiff a remedy. In McGibbon v. Robinson the plaintiff's mink had 
been frightened by the noise of the defendant/s blasting operations 


93 As in Travers v. Gloucester Corporation [1947] K.B. 71. 

%4 Omd 9805, § 92. Might there be & case for treating local authorities (as in 
the Gloucester Corporation case) differently from other landlords? 

95 p950] 9 D.L.R. 207. 

26 By Erle J. m Bonomi v. Backhouse (1858) ELBI. & El. 622, 643. 

97 Cunard v. Antifyre, Lid. [1988] 1 K.B. 551. In the same year du Pareq J. 
adopted & similar approach in Bishop v. Consolidated London Properties [1033] 
102 L.J.K.B. 257. But so long as the decision of the C.A. in Shirvell v. 
Hackwood Estates, Lid. [1988] 2 K.B. 677 stands, there must be some doubt 
about these cases. $8 (1987) 58 O.L.B. 479. 

9? Per Latham C.J. at 498; per Rich J. (dissenting) at 508. Evatt J. (dissenting) 
cited the neighbour principle in support of his view. 1 (1952) 4 D.L.R. 142. 
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—earried out, as the trial judge said, with ** downright cussedness.” 
Plaintiff recovered on the neighbour principle. Our courts would 
no doubt have given a remedy in similar circumstances.” 
Occupier’s liability 

Here we find a clear example of the failure to distinguish 
between reasonable foreseeability as the test of the existence of a 
eduty and as the test of the scope of an admitted duty. It is 
generally agreed that the law on this topic is only a special branch 
of the general law of negligence. But the rather detailed rules which 
have been evolved to govern the position of the various classes of 
entrants—invitees, licensees, and trespassers—have been the subject 
of criticism. It has been suggested (sometimes a note of exaspera- 
tion is apparent in the discussion of the topic) that they should be 
rejected and replaced by some principle of greater generality and 
Donoghue v. Stevenson has often been cited in support of this. 
Something like this is in fact recommended in the recent report of 
the Law Reform Commiittee.* In addition, a number of recent 
cases, emphasising a line,of authority which goes back at least to 
1870,* suggest that one who is injured as a result of operations 
conducted on the land need not bring his claim within one of the 
invitee-licensee-tresbasser categories but will have a remedy against 
the occupier on the simple ground that he has failed to take reason- 
able care for the safety of the entrant. We seem to be approaching 
a position in which the invitee-licensee rules will apply only when 
the harmful activity is related directly to the physical state of the 
premises. The courts have so far resisted any attempt to whittle 
away these rules in such a case.® Yet it may well be argued that 
the detailed rules on this topic are but exemplifications of “the 
broad concept of neighbourly duty." " There is a real social and 
economie difference between those neighbours whose presence on . 


3 Hollywood Silver Foz Farm, Ltd. v. Emmett [19386] 2 K.B. 466. In 1982 
Laskı wrote to Holmes (Letters, i, 1412) the following account of a con- 
versation with Macnaghten. J., who decided this case: '' He was ao full of 
distress when I propounded the view that the law of torts was expressive of 
a certain framework of economic conditions. When I mentioned your ‘ inar- 
titulate major premise,’ he explained to me with something like passion that 
he had no such premises, that he ‘simply applied the law, looking neither 
io the right nor to the left." I suggested that his mind might be slightly 
more complex than he knew, to which he retorted that he was a simple and 
honourable man and that no damned nonsense about complexity was going 
to obscure his motives. ‘I never give a decision,’ he said, ‘unless I can 
find a case to support it.’ " 3 Cmd. 90306. 
Tebbutt v. Bristol & Exeter Ry. (1870) L.R. 6 Q.B. 78, 75-76. 
In Merrington v. Ironbridge Metal Works, Ltd. [1952] 2 All E.R. 1101 it waa 
held that although the plaintiff failed as an invitee he could succeed under 
the neighbour principle. The case is an isolated one on unusual fects. Cf. 
Kennedy v. Union Estates, Lid, [1940] 1 D.L.R. 662. 
So in MoPhail v. Lanarkshire C. C., 1951 8.C. 801, at 314, Lord Cooper said 
that to allow the pursuer to disregard the established categories and to found 
her claim on the neighbour principle '' would expand the rule in Donoghue v. 
Stevenson beyond the visible and understood limits of the decision." 
7 London Graving Dock Co. v. Horton [1951] A.C. 787, at 766 per Lord 
MacDermott. 
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my land I have permitted out of tolerance, indifference or goodwill, 
and those whom I have invited to come for my own benefit (direct 
or indirect). It must not be forgotten that the reasonable land- 
owner, desirous only of doing what is proper, is entitled to some 
clear guidance from his legal advisers if he should consult them. 
He would hardly think much of an adviser who, in effect, said to 
him: ** You must do what seems reasonable to you: but if, never- 
theless, some injury befalls your visitor, you must take the risk 
that the local county court judge will disagree with what you 
(and I) think to be reasonable. : 

There is also a line of cases which show that one who has the 
right to conduct operations on the premises of another may owe 
to entrants a duty distinct from that owed by the occupier. In 
particular, it seems to be established that one who is a trespasser 
in relation to the occupier is not, by reason merely of that fact, 
disentitled from suing a non-occupier in negligence. The doctrine 
may perhaps be traced back to 1918,* but the more recent cases 
are founded directly on the neighbour principle. In one of the 
most authoritative of them !* the question is expressly stated to 
be one of ** choosing between two competing categories of the law 
of torts and applying one of them to the facts to the exclusion 
of the other." It is difficult to be enthusiastic aBout these decisions. 
It is hard to ste why a non-occupier, who in the normal course 
of events does not have the same power or ability to exclude 
trespassers, should be under an obligation from which the occupier 
is free. Why should the contractor whom I employ to dig a hole 
in my field be liable when I am not? ™ 


CONCLUSION 


This survey seems to result in two conclusions. First, the signifi- 
cance of the neighbour principle has been over-emphasised by both 
its supporters and its opponents. It was not intended to be, and 
cannot properly be treated as being, & general formula which will 
explain all conceivable cases of negligence. Even at a fairly 
high level of abstraction it needs considerable qualifications and 
reservations before it can be accepted. It is indeed a sigh of 
the poverty of thought about the law of torts in this country 
that the proposition should have been called upon to bear a 
weight so manifestly greater than it could support. While the 
principle has its greatest value in some comparatively straight- 
forward cases of negligence, either as a factor in the court’s 
decision to admit a new duty of care or as an exposition of the 


8 Latham v. R. Johnson d Nephew, Lid. [1918] 1 K.B. Pt see also Lords 
Warrington and Atkin jn the Excelsior Case [1980] A.C 

* They are surveyed by Ashworth J. in Creed v. McGeogh é j nd Ltd. [1955] 
1 W.L.R. 1006. 

10 Thompson v. Bankstown Corporation (1959) 87 C.L.R. 619, 628. 

11 See Kenny v. Electricity Supply Board [1982] I.R. 78, 92; Creed v: McGeoch 
4 Sons [1955] 1 W.L.R. 1005, 1008. 
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scope of a duty so admitted, its true influence has been (and may 
continue to be) of a more indirect character. Since 1982 a more 
liberal and inquiring spirit has prevailed in the law of negligence. 
“ Since Donoghue v. Stevenson all previous decisions on negligence 
must be reconsidered.” !?? It is interesting to note that in 1928 
Leon Green could say, with reference to the inquiry into the 
source of legal duties, **The common law courts have stumbled 
ethrough the whole period of their existence without committing 
themselves on this inquiry. Perhaps it is a subject which is not 
to be talked about." ** The factors underlying a decision to 
recognise a new duty are now the subject of open analysis and 
discussion. There is, of course, much room for further investiga- 
tion. There is nothing to be lost and much to be gained by a 
statement of the factors which have influenced the decision in 
any particular case. In such a way the task of the court in any 
further case of novelty is made easier. The ultimate mystery of 
the law will, however, always remain; it will never be possible 
(even if it were desirable) to forecast with precision how a 
particular issue will be gecided. This is so, not only with the 
law of torts as & whole (which retains, as Professor Paton has 
somewhere remarked, some of the feminine characteristies of way- 
wardness and caprice) but with negligence in particular, whith is 
concerned more with the adjustment of losses whith have already 
occurred than with the provision of rules of conduct to guide 
future behaviour. . 

Secondly, the attention which has been (very properly) paid 
to the neighbour principle in all its aspects should not lead us 
to minimise the other parts of the decision. The abolition of the 
* privity of contract fallaey " and the imposition of a duty of 
care on the suppliers of defective chattels were judicial legislation 
of the highest order. It may well be that the lawyer of the future 
will regard this as the major significance of Donoghue v. Stevenson. 
For the disappearance of the civil jury and the noticeably increased 
readiness of appellate courts to review inferences from findings 
of specific fact have greatly complicated the law of negligence. It 
is permissible to wonder how long a modern industrial society 
will tolerate the lengthy, expensive, and uncertain process which 
the common law at present provides for the allocation of responsi- 
bility for careless conduct, especially in the case of highway and 
factory accidents. If an exasperated community should decide 
to dispense with it all in favour of an extension of the system of 
social insurance, the lawyer of 1982 may well study negligence 
only as a chapter of legal history and regard Donoghue v. Stevenson 
as one more member of the category of much-cited but little-read 
repositories of ancient learning. 

R. F. V. Heuston.* 


12 Lawson, 92 Tulane L.R. 111, 125n. 13 Judge and Jury, 57. 
* M.A., LI.B.; Fellow and Lecturer in Jurisprudence, Pembroke College, Qxford. 


THE LEGAL BACKGROUND TO 
INDUSTRIAL CONFLICT IN AUSTRALIA 


Most analyses of Australian industrial law and relations have 
tended to be examinations either of the so-called compulsory 
arbitration system from sociological or economic viewpoints or of 
the framework of the Commonwealth Court of Conciliation and 
Arbitration and the constitutional limitations under which it 
functions. Little attention has on the whole been focused on 
the question to what extent the whole body of statutory and 
common law does forbid the actual resort to the weapons of 
economie warfare by employer or employee groups.’ In the longer 
treatments of the Australian arbitration system, the aspect of 
sanctions has been generally treated as a rather unfortunate by- 
product of the court arbitration concept. Nevertheless from the 
very nature of the assumptions of a theor$9 of compulsory arbitra- 
tion, such aspect cannot but be of the deepest juridical and social 
signifigance. This article will attempt to explere such field. It 
it stressed that what is involved is a study not only of the obvious 
explicit sanctions, mainly of a quasi-criminal nature, to be found 
in the arbitration statutes themselves, but of the relation between 
them and the more traditional patterns of common law liability 
in tort. This last interesting question is one that arises very little 
in England but is posed not only in the Australian situation but 
also in New Zealand and to some extent in Canada. 

First, it is necessary to look briefly at the extent to which 
the English legislation culminating in the Trades Disputes Act of 
1906 finds an echo in Australia. 

The attitude of the law towards trade union combination and 
employee activities in the Australian colonies at about the middle 
of the last century roughly corresponded to that in England at 
the same time. The colonies inherited a system under which he 
Combination Laws no longer had application, though the repressive 
6 Geo. 4, c. 129, was in force in at least some of them. However, 
the legal status of trade unions remained most precarious and the 
attitude of the law towards strikes and associated activities was 
capricious and uncertain with a development towards increasing 
harshness.* It is well known that emancipation from the rigours 


1 An article by J. A. Keely in (1951) 5 Res Judicatas 88 (Victoris) deals with 
the right to strike under the Federal law but is for the most part confined 
to a discussion of the extent to which the Federal Court will use the weapon 
of deregistration of the union or the tactic of refusing to deal with the union 
in the case of resort to the strike method. 

2 For the anomalies of the situation see Citrine, Trade Union Law, pP. 7-8. 
The doctrine of criminal conspiracy was developed only gradually and the rules 
of tagt liability did not come till later. 


25 


26 THE MODERN LAW REVIEW Vor. 20 
s 


of the common law came in England in three stages. The Trade 
Union Act, 1871, with some qualifications, removed the trade union 
from the operation of the doctrine of restraint of trade. The 
Conspiracy and Protection of Property Act, 1875, in effect made 
strikes and other forms of economic pressure non-criminal by making 
combination no longer a criminally significant element when 
occurring in contemplation or furtherance of a trade dispute. 
Lastly the Trades Disputes Act, 1906, abolished the tort categories 
of conspiracy and inducement of breach of contract where a trade 
dispute was concerned and also removed the liability in tort of 
a trade union altogether. We should also mention the combined 
effect of the 1875 and 1906 statutes in immunising peaceful picketing 
from the prohibitions of the criminal lew. 

Looked at from the standpoint of the degree of reflection of 
the English legislative trend, the Australian states fall into three 
classes. 

In the first place there is Queensland which is the only one 
of the states to adopt all three of the English enactments in 
toto.* e 

Secondly, there are the states of Victoria, South Australia, 
Western Australia and Tasmania which have adopted the Acts 
of 1871 and 1875 but not that of 1906.4 The provision *of the 
1875 statute is limited to trade disputes between employers and 
employees. 

Lastly, there is the state of New South Wales, which, so far 
as this aspect is concerned, is content to remain in the Stygian 
pre-1875 darkness and has adopted the Act of 1871 only.5 

The Commonwealth (i.e., Federal) Parliament has no direct 
power to legislate in this field. 

It is notable therefore that legislative action has been con- 
siderably less than in England. It is also remarkable that it has 
been least in the most highly industrialised state, viz., New South 
Wales. In fact, whilst all the states with some variations have 
reproduced the more repressive part of the English Conspiracy 
&nj Protection of Property Act of 1875, notably the “‘ watching 
and besetting " clauses,’ New South Wales has done so without 
also introducing the legalisation of peaceful picketing even in the 
form where the protection is expressed to extend only to attending 
in order to obtain or communicate information.’ 

Even in those states which copied the provisions of the Act 
of 1875 respecting criminal conspiracy, it is obvious that the 


3 Criminal Code, 1899, s. 5484; Trade Union Act, 1915, ss. 98, 80. 

* Employers and Employees Act, 1028, s. 65 (Victoria): Crimmal Law Con- 
solidation Act, 1985, s. 260 (South Australia): Criminal Code, 1918, s. 561 
(Western Australia): Conspiracy and Protection of Property Act, 1889, s. 2, 
(Tasmania), 

5 Trade Union Act, 1881-1986, ss. 2, B. 

5 Conspiracy and Protection of Property Act, 1875, s. 7. 

T Crimes Act, 1900, s. 545s (added in 1029). 
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employer, on paper at least, had the power of calling in aid the 
torts of conspiracy and inducement of breach of contract reinforced 
by the rather nebulous liability for “intimidation,” whilst the 
state of the law in regard to picketing would seem to invite such 
a decision as that in Lyons v. Wilkins. It is true that Crofter 
Hand Woven Harris Tweed Co. v. Veitch? now removes any real 
threat of court intervention on the basis of conspiracy where the 
employees are merely pursuing bona fide community interests and 
Thomson & Co. v. Deakin?? demonstrates that it may be very 
difficult to prove inducement in the Lumley v. Gye type of case, 
whilst even without the Act of 1906 Lyons v. Wilkins would 
probably be now regarded as bad law. All this, however, repre- 
sents a comparatively modern change in judicial attitudes. 

Consequently, it comes somewhat as a surprise to find that, 
even over the period when courts might have been expected to 
frown most on the activities of employee association, there have 
been in Australia very few employer attempts to exploit the tort 
forms of action. There has been a mere handful of civil actions 
for conspiracy to injure and the majority of these have been claims 
for damages and not for injunctions.! Nor have there been many 
prosecutions in the field of criminal law. This lack of litigious 
activity is of course the immediate explanation of the relative 
dearth of legislation, but consideration of the ultimate social reasons 
for the former phenomenon must be deferred for the moment. 

We now turn to the prohibitions emanating from the compulsory 
arbitration statutes. Whereas the legislation above briefly con- 
sidered is in the main emancipatory so far as employees’ liberty 
of action is concerned, the provisions of the arbitration statutes 
are restrictive. 

Since the beginning of the present century Australia, for better 
or for worse, has committed itself to a system of compulsory 
court arbitration. Under the Federal Constitution, as the broad 
residue of legislative powers remains with the states, the state 
parliaments have a general power to legislate directly to regulate 
conditions of employment. While New South Wales and Queens- 
land in particular have at times embarked upon a certain amount 
of this activity, in the main the states have followed the course of 
setting up tribunals with power to do ues the incidents of the 
labour relationship by ‘‘ award " * determination," and have 
contented themselves with Prainha certain minimum standards 
to which such decisions must conform. Whilst Victoria and 


* [1896] 1 Ch 811; [1899] 1 Ch. 255. A further point is that in some of the 
States the old Act, 6 Geo. 4, c. 199, may still be in force, but the speculation 
may well be r arded as somowhat academic, 

9 Bed A.C. 48b. 

10 [1952] Ch. 648. 

11 The best known is the High Court decision in McKernan v. Fraser (1981) 46 
C.L.R. 848 much of the reasoning in which reads like an anticipation of the 
Crofter case principle. 
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Tasmania have been faithful to the Wages Board system, under 
which a Board is constituted for each industry, the other states 
have adopted what we may call, for the sake of brevity, the ** court 
arbitration " system with a centralised tribunal, usually with at 
least one Supreme Court judge, having power to deal with all 
industries.!? 

The Commonwealth (i.e., Federal) Pafliament is confined to 
the heads of legislative power specifically mentioned in the Con- 
stitution and has no general industriel power. Whilst there are 
80me enumerated powers which might conceivably give it authority 
to regulate some phases of industrial relations, it has preferred 
mainly to rely on the power to make laws with respect to ‘f con- 
ciliation and arbitration for the prevention and settlement of 
industrial disputes extending beyond the limits of any one state.” 
Under this charter it has power merely to set up bodies to 
conciliate and arbitrate within the indicated area of “ interstate 
industrial disputes." It has acted to set up the Commonwealth 
Court of Conciliation and Arbitration and a number of Conciliation 
Commissioners." Awands validly made by these tribunals displace 
not only state-made awards, but also state statutes, to the extent to 
which the latter may be inconsistent. In spite of the constitutional 
limits attaching to the exercise of powers by the Federal tribunals 
and the watch-dog activities of the High Court’as interpreter of 
the Constitution, such tribunals have proved more popular with 
the unions than the state courts, and, starting about the year 
1920, there has been a steady flight of industries from the state 
to the Federal system of regulation, less marked of course in some 
states than in others. A wide interpretation has been given to the 
phrase ‘‘ industrial dispute? and with the increasing integration 
of industry and the nation-wide spread of employee organisation, 
a little care in serving the union’s ** log ’? of demands, which serves 
as the basis of the “ dispute,” will create the necessary “ inter- 
state" atmosphere. The Commonwealth Court not only regulates 
a considerable portion of Australian industry but by its activities 
in relation to the basic wage and the standard hours sets the 
whole dominant pattern for labour regulation throughout the 
Commonwealth. 

The award of an arbitration tribunal must not be regarded as 
merely a decision determinative of a particular piece of economic 
conflict and limited to the disputants before the tribunal. This 
was never the case with the states that adopted the Wages Board 
system and is not now the case in the other states. The award 
becomes something in the nature of an industrial code binding 


13 New South Wales and South Australia, however, operate a Wages Board 
system at the lower levels. bd 

13 The name applied to these latter is rather misleading as they perform 
award-making functions as well as duties of conciliation. The division of 
functions between them and the court is rather a complicated one, 
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on all employers and employees operating in the industry, branch 
of industry or craft, to which it is addressed. The tendency is 
the same in the Federal sphere. Though it has been repeatedly 
held that the Commonwealth Court has no power to make its 
award a “common rule”? for the industry, yet much can be 
done and has been done in the way of securing wideness of applica- 
tion by making as many employer associations as possible parties 
to the proceedings, and still more can be done by the willingness 
of bodies on both sides to treat a given case as a test case. 

The award, once made, does not become a mere addition to 
the contract of employment. Its obligations flow from law and 
breaches of them are matters for prosecution involving the im- 
position of a penalty. Whether the proceedings on such a breach 
are truly criminal depends upon whether there is also a liability 
for imprisonment but this question depends too much upon the 
minutiae of state statutes to be here dealt with. Sometimes the 
power of entertaining proceedings for breach is exercised by the 
arbitral tribunals themselves, sometimes by other courts, but in 
the Federal sphere this is complicated by,special considerations. 

Industrial awards then are in the nature of partial codes. They 
are not complete codes inasmuch as each of them requires the 
existehce of some kind of contract of employfhent on which to 
operate, and that contract will have a residual application to 
matters not dealt with by the award. Awards for instance usually 
leave intact the right of the employer to dismiss summarily for 
misconduct. Matters familiarly regulated are wages, hours of work 
and the spreading of hours, payment for special types of work, 
the question of overtime and, in some cases, the period of notice 
necessary normally to determine the employment. 

It has been thought desirable to stress the legislative character 
of the award-making power? in order to make clear the nature 
of the body of rules in the light of which the assertion of a right 
to strike must be judged. It must, however, be realised of course 
that there is a constantly changing picture. The award may after 
a time be replaced by another award,!5 it may be varied by the 
tribunal during its effective life, it may have to be adjusted in 
scope to prevent undue overlapping with another award, if it is 
a state award it may be displaced or affected by the flight of the 
industry into the domain of the Federal tribunal, a matter dictated 
mainly by economic opportunism. However, through all the shift 
and change, there usually is, at any given time, save in certain 
agricultural industries which fall outside the scope of the system, 


14 Australian. Boot Trade Employees Federation v. Why trow E ) 11 CO.L.R. 
911; The King v. Kelly, ex p. State of Victora (1950) 81 C.L.R. 64. 

15 The arbitral power is usually described as ancillary to the Sagal power— 
Waterside Workers v. Alexander (1018) 25 O.L.R. at 464. 

15 Usually a specified time is prescribed for the operation of an award, but after 
the a of such period it continues in operation until replaced by a 
new, awar 
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some document, loosely referred to as ‘‘ the award,” which for the 
moment determines pay, hours and other conditions of employment. 

The system, however, is one of conciliation as well as of 
arbitration. In the case of a specific dispute, the tribunal first 
goes through the process of calling a compulsory conference at 
which it tries to mediate between the parties, before, as a last 
resort, it proceeds to compulsory arbitration. In the cases where 
the primary desire of the parties is to secure some kind of code 
for the industry, many awards are made by consent; there is also 
provision for the making of industrial agreements between employer 
and employee organisations which, subject to certain formal require- 
ments as to filing, have much the same status as awards. 

Implicit in the system is the assumption that the award for 
the time being should be observed by the parties, that if alteration 
of conditions is desired variation should be sought through agree- 
ment, or, failing that, by application to the court to exercise its 
compulsory powers, or if industrial friction develops over some 
matter not dealt with by the award, the matter should be “‘ taken 
to the court.” 

It is natural, therefore, that such a system should have evolved 
a series of prohibitions on resort to economic self-help. The 
rationale of this fs expressed by Evatt J. (as he then was) in 
McKernan v. Fraser !5— i 


* Here [t.e., in Australia] the act of striking has frequently 
been made punishable. This has not been because Australian 
legislative bodies have been hostile to the claims of organised 
labour. The reason is that they have established courts, 
tribunals and boards for the very purpose of making recourse 
to the instruments of strike and lock-out unnecessary. Collec- 
tive bargaining has always had behind it the actual or implied 
threat of strike or lock-out. But such bargaining has to a 
very large extent been replaced by compulsory fixation of 
industrial conditions by a specified tribunal. It is as a logical 
corollary that recourse to lock-out or strike has been made 
unlawful." 


To, a very large degree it is true that a system of compulsory 
industrial regulation cannot but regard a strike as a kind of 
excrescence. In spite, however, of frequent rather plaintive dicta 
from the members of the arbitration tribunals that unions cannot 
at one and the same time “‘ have direct action and arbitration,’’ 
Australian unions have consistently refused to agree that the strike 
and arbitration are inconsistent alternatives. A right to strike is 
always regarded as a reality. To some extent this attitude derives 
some support from the system itself. Its implicit assumptions have 
not been completely translated into law. It cannot be assumed 


17 Now retired from the High Court Bench and the Leader of the Opposition in 
the Federal Parliament. 
18 Supra, at p. 878. 
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that a strike is necessarily illegal. There is no illegality to be 
implied from the mere existence of an applicable award, that is 
to say the mere refusal to accept work or to continue in work, 
whether such refusal be concerted or not, does not constitute a 
breach of the award unless the latter specifically provides for such 
a situation.!? Still less can inherent illegality be predicated of any 
other form of economic pressure, such as a boycott or the “go 
slow?" tactic. If illegality exists it does so because of some 
particular statutory enactment. y 

Of such enactments there is certainly an abundance. South 
Australia and Western Australia have statutory provisions under 
which the doing of any act or thing “‘in the nature of a strike ” 
is an offence." Tasmania has similar provision but limited to 
the case where the strike is called in respect of a matter which 
is covered by a Wages Board determination (i.c., award)! The 
other three states have more modified prohibitions. In Queens- 
land it is an offence to do any act in the nature of a strike unless 
the strike proposal has first been approved at a secret ballot 
conducted by the union.** Victoria has a like provision but limited 
to strikes in ‘essential services." °° In*New South Wales the 
provisions are peculiar. There is a prohibition of strikes by 
employees of the Crown and of certain publie utflity undertakings 
and of all strikes' of which a certain length of notice has not been 
given. By a further provision, a strike in any industry regulated 
by the award of a state tribunal is illegal but the union can 
render the award non-operative, provided that it is one that has 
been in force for at least twelve months, by an affirmative secret 
ballot.** The New South Wales enactment is also peculiar in that 
the enumeration of illegal strikes is made an exhaustive one. In 
England the position may well be that a strike for purely political 
purposes would amount to a common law conspiracy, but in New 
South Wales it seems that the position is that such a strike would 
not be illegal if it conformed to the Act, that is, in the normal 
ease, was called after notice and a favourable ballot.?5 

In the Commonwealth sphere, which covers at least one half 
of Australian industry, there is now no direct legislative prohibition 
of strikes,** though it is still an offence to incite a person not 


19 Waterside Workers Federation v. Commonwealth Steamship Owners Assn. 
(1916) 21 C.L.R. 649. 

29 Industriel Code, 1920-1964, s. 100 (South Aust.); Industrial Arbitration Act, 
1912-1049 s. 182 (West Aust.). 

51 Wages Board Act, 1920, s. 66. 

33 Industrial Conciliation and Arbitration Acts, 1082 to 1964, s. 51. 

33 Defined as comprising transport, fuel, light, power, water, sewerage and any 
others prescribed by the Governor in Council—Essentia] Services Act, 1948, 
s 10 (1). Ballot is to be conducted by the State. 

34 Industrial Arbitration Act, 1940-10954, ss. 99, 100, 108. 

25 This would not apply to combined action other than strikes. In fact as the 
English Act of 1875 was never adopted, it may be that other concert, whether 
motivated by purely political ends or not, is quite unprotected, 

26 Provisions previously existed but were repealed in 1980. 
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to work in accordance with an &ward.?' It should, however, be 
mentioned that it has been held several times by the state arbitral 
tribunals that the state statutes prohibiting strikes, unless there 
is an express internal limitation, will apply even if the industry 
affected is covered by a Federal award.** 

Awards of course sometimes contain clauses prohibiting strike 
action. It has been held that the repeal of the anti-strike section 
of the Commonwealth Act in 1980 did not prevent the Arbitration 
Court from inserting such provisions in its awards.*® Where there 
is such a clause, a penalty will lie for a breach. Moreover, under 
section 29 (b) of the Federal Act, the court may direct compliance 
with an award proved to have been disobeyed, and this may in 
some cases render illegal a strike which was not otherwise so. 
However, the powers under section 29 have been the subject of 
a recent High Court decision which is noticed later. 

It has always been regarded as elementary that there is no 
obligation on the individual worker to accept work and that he 
is free to terminate his contract of employment. Consequently, 
the term “strike ” in the state statutes has always been defined 
in terms of concert and combination. What is made criminal is 
a conspiracy or combination which manifests itself in a particular 
overt act, viz., the act of ceasing work in concert. A combination 
which stops short of manifesting itself in such a Way is not touched 
by the statute, nor, conversely, is the act of ceasing work without 
prior concert, even if done simultaneously by two or more. The 
special definitions in the statutes, which do not exclude the ordinary 
meaning of “ strike,” are also limited to the act of cessation of 
work, and the decision in McKernan v. Fraser? confirms that a 
refusal to accept an engagement is usually not a strike. Dicta 
in the case do suggest, however, that the rule may be different 
in the case of casual employment, for instance on the waterfront.?! 

State industrial tribunals have given a wide interpretation to 
the concept of strike. Thus a refusal to perform a certain portion 
of work which the employer has rightly directed to be done has 
been held to constitute a strike. So too has a refusal to work 
owertime when overtime is lawfully required. A strike has been 
held to exist notwithstanding the giving of the correct period of 
notice required to terminate the contract of employment.?? 

Some of the state statutes also strike at other self-help activities. 
South Australia forbids picketing in all circumstances. New 


37 Conciliation and Arbitration Act, 1904-1958, s. 78. 

38 e.g., Mt. Kembla Collieries v. Craig (1924) 28 A.R.(N.8.W.) 162. It seems 
that this proposition was accepted in McKernan v. Fraser, supra. 

39 ae Union v. Commonwealth S.S. Owners Association (1986) 64 C.L.R. 

30 Supra. B. 108 of the South Australian Act, however, is a departure. 

31 Ibid., at p. 861. 

32 Stuart v. Cooley (1912) 11 A.R.(N.8.W.) 89. 

33 Industrial Code, s. 104. 
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South Wales has & provision which is wide enough to forbid 
picketing if done to further an illegal strike.** Furthermore, in 
this state, as there is no specific legalisation of peaceful picketing, 
it seems that picketing in connection even with & lawful strike 
-may amount to a “ watching and besetting,” though the Supreme 
Court has held that this is so only if the picketinp amounts to 
a nuisance at common law.** In the other states, non-violent 
picketing would seem to be an offence only if it is an integral 
part of an illegal strike. 

It should be added that, in general, to the extent that the 
state statutes prohibit strikes, they also prohibit lock-outs.* New 
South Wales, however, prohibits lock-outs in toto vnless the 
employees are engaged in an illegal strike. 

It is more interesting to turn from an enumeration of these 
penal prohibitions to consider the question of their effect on the 
common Jaw causes of action in the ordinary courts. It is sub- 
mitted that the effect is undoubtedly to revitalise some semi-defunct 
causes of action but considerations of space compel a somewhat 
dogmatic presentation. e 

The most obviously available tort is that of civil conspiracy. 
It is clear that the doctrine of the Crofter case *’, is excluded when 
the mans or ohject of the combination is illegal in the narrow 
sense, for instance as being forbidden by statute. The statutory 
illegalisation of a strike does not of itself create a tort. It does 
not need to. It will act on an already existing civil cause of 
action by removing a justification that would otherwise exist. 
Clearly if an illegal strike is involved, the combination is vitiated 
whether one regards the strike as means or end. This is clearly 
implied in the decision in McKernan v. Fraser*® and has been 
held in other Australian decisions. It has the support of the 
Canadian decision in Southam v. Gouthro,* which also makes it 
clear that the associated illegal act need not itself be a tort. 

Picketing is not of itself & tort unless associated with other 
elements. However, it usually involves combination. When, there- 
fore, it occurs independently of the existence of any strike and 
is itself made illegal, as in South Australia, acts of picketing, 
"when done in concert, are actionable as part of a tortious con- 
spiracy and could be enjoined.  Where.it is not made illegal 


34 Industrial Arbitration Act, s. 105. Note also s. 1086 which prohibits the 
* black '’ ban, & form of secondary pressure. 

35 Re Van der Lubbe (1949) 49 S.R.(N.S.W.) 809. The full rat:o of Lyons v. 
Wilkins has hence not been accepted. 

38 With necessary modifications of course as to the ballot requirement. 

3T Supra. 

38 Ibid., at p. 462. 

39 Here there was held to be no strike as there was merely a refusal to accept 
employment. Had the decision been otherwise on this point however, clearly 
the decision would have gone to the plaintiff. 

49 ¢.9., Brisbane Shipwrights Provident Union v. Heggie (1906) 8 O.L.R. 686; 
Roscoe v. Wells (1909) 11 W.A.L.R. 184. 

41 [1948] 8 D.L.R. 178 (Br. Columbia). 
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per se but is closely associated in fact with an illegal strike, 
then it is difficult to avoid the conclusion that the same result 
follows, though here the factor which is decisive in introducing 
liability is the strike, not the picketing. A view that the picketing 
can be isolated from the strike, such as was acted upon in two 
Canadian decisions,** seems to be unrealistic unless the picketing 
was purely informational in type, which it of course rarely is. 

The above remarks concerning conspiracy and picketing would, 
it appears, not be applicable to Queensland which has copied 
section 1 of the Trades Disputes Act of 1906. The statute bids 
us approach the matter as if there were no combination, that is 
to say, no strike. The combination element is removed both from 
the tort and the crime, leaving nothing. The participant would 
not be liable “* unless he failed to give due notice of termination 
of his contract of employment. 

The second tort, viz., that of inducing breach of contract, is 
not very germane to our topic. If a situation arose where the 
pressure causing the breach of contract was purely a means for 
the prosecution of an iMegal strike as an end, then the illegality 
of the strike would undoubtedly remove-any defence of ‘“‘ just 
cause’ that migkt otherwise be available. However, although 
this defence of '*just cause’ in this type of tostious action has 
not been very much investigated, it seems that it would not com- 
prise acts done for the advancement of the interests of employees 
simpliciter as in the Crofter case so that its use in an industrial 
case would not be frequent.*5 

The last industrial tort, intimidation, though at one time it 
assumed formidable proportions, now seems limited to the case 
of a threat of an illegal act.*' There seems no reason why a 
threat, even though merely by an individual, to bring about an 
illegal strike, would not be tortious, provided that it did in fact 
intimidate. 

Save in the special case of Queensland, , there would seem to 
be no legal obstacles to holding a registered trade union *' liable 
in«ort. Australian courts have followed the Taff Vale decision ** 
and have in fact gone beyond its actual ratio to hold that a union 
has a distinct juristic personality, so that, for instance, it can be 
held capable of conspiring with its members.*® This result has 


43 General Dry Batteries v. Briginshaw [1951] 4 D.L.B. 414 (Ont.); Peerless 
Laundry v. Laundry da Unton [1952] 4 D.U.R. 475 (Man.). 

43 Trade ‘ition Act, 1815 (Q.), s. 28 (1). 

44 The contrary view of Citrine (Trade Union Lat, p. 490) rests, i$ seems, on 
provisions in the 1876 Act in England. 

45 Thomson v. Deakin, supra, at p. 664; Citrine, op. cit., p. 444. 

46 Salmond, Law of Torts, 11th. ed., pp. 118—790. 

47 i.e., registered under the Trade Union Acts. 

48 Taff Vale Ry. v. Amalgamated Society of Railway Servants [1901] A.C. 426. 
See Brisbane Shipwrights Provident Union v. Heggie, supra. 

49 Egan v. Barrier Branch of Amalgamated Miners Assoon. (1917) 17 B.R. 
N .8.W.) 948. ^ 
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been reached without any reliance being placed upon the somewhat 
doubtful effect of the provisions in the arbitration statutes that 
a union upon registration under such statutes °° becomes a corpora- 
tion for the purposes of such statutes. 

A brief word on the possibility of other causes of action. 
Occasionally “no strike?" clauses appear in court awards and in 
industrial agreements executed pursuant to the arbitration statutes. 
Both awards and industrial agreements are by the relevant 
statutes made binding both on organisations and on their members 
and breaches are made punishable by penalty. The question is 
whether there is any right to sue for damages on breach. So far 
as the award is concerned, there would seem little doubt as to 
the position. The obligation is created by the law, there is no 
flavour of contract and a remedy is prescribed. It is inconceivable 
that a court would hold that there was any right to sue civilly 
on the basis of breach of statutory duty.5! The industrial agree- 
ment does present more difficulty. Here there are at least most 
of the elements of contract. Judicial opinion in Canada seems 
to be in favour of the existence of conteactual remedies in spite 
of the existence of the penalty. The argument that the position 
is different by reason of the fact that Canale is a collective 
bargafning country is not conclusive because the Australian system 
too has a place for the settlement of disputes by conciliation and 
agreement. On the other hand, it is true that the Australian 
statutes do equate the position of an industrial agreement very 
much to that of an award. On the whole, it is considered that 
the award and the industrial agreement are regarded as parallel 
methods of securing the purpose of industrial regulation in a 
system which does not favour resort to the ordinary civil courts. 
It is thought, therefore, that in the case of breach of an industrial 
agreement the statutory method is the exclusive method of redress 
and that the decision to the contrary in the Western Australian 
case of Collie Coal Co. v. Watts? is wrong. 

The phenomenon we noted previously of the comparative 
infrequency of tort actions in industrial matters in Australia is 
explainable by social conditions. In the pre-arbitration era, 
Australia was very little industrialised and union organisation was 
significant only in the pastoral and mining industries. When the 
unions in those industries attempted a trial of strength in the 
great strikes of 1890-1898, they elected to do so in a period of 
depression and were decisively defeated simply by the superior 
economic resources of the employers. Thereafter the impetus of 


50 This is a distinot registration from that under the Trade Union Acts. 

51 The point was decided in the negative in Wishart v. Doyle [1926] St.R.Qd. 
269. See also reasoning in Josephson v. Walker, 18 OLR. 691. 

53 Hume ¢ Rumble, Ltd. v. Local 919, IBEW (1954) 12 W.W.B.(x.8.) 321. 

53 (1918) 15 W.A.L.R. 97. In this case the terms of the Western Australian 
enactment would seem to have excluded the common law remedy by express 
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the whole trade union movement was permanently slanted in the 
direction of political action to bring about the introduction of 
the compulsory arbitration system. Success eventually followed. 
By the time that industrialisation began to grow apace, the 
arbitration system was firmly in the saddle. Employers, though 
disliking it at first —there were some actions in tort—found that 
gt had many advantages, for instance in the way of stabilisation 
of wages costs, and as regards the question of enforcement of 
union obligations, came to think almost exclusively in terms of 
the arbitration system sanctions, which on paper at least looked 
much clearer and in fact more severe than those of the common 
law. 

It is plain, however, that the criminal sanctions have failed. 
Not only have they proved to be difficult of enforcement but their 
social desirability, especially when they involve imprisonment, is 
most dubious. They have, moreover, fallen out of favour with 
popular sentiment. There has been a certain amount of activity 
under the New South Wales Act but very little of late in the 
other states. It is a Idhg time, for instance, since any serious 
attempt was made to enforce the somewhat Draconian provisions 
of the South Austrelian Code. In the Federal sphere, the Common- 
wealth Court has made some use of the “ industrial " injunction. 
This is purely a statutory creation and has little in common with 
the traditional equity injunction which was used so much in labour 
disputes in the United States. It stems from a section of the 
Commonwealth Conciliation and Arbitration Act which gives power 
to the Arbitration Court to order compliance with an award and 
to enjoin breach of the Act or of a court order or award. Dis- 
obedience to such positive or injunctional orders involves contempt 
of court and the incurring of a penalty. An increasing use of 
this method of procedure against unions touched off the recent 
decision by the High Court of Australia in The Queen v. Kirby, 
ex p. Boilermakers’ Society ** that it was unconstitutional to confer 
on a body exercising arbitral powers, such as the Arbitration Court, 
any part of the strictly ** judicial" power of the Commonwealth 
such as the power to enforce arbitral awards. This decision has 
no application to state arbitral tribunals. Even in the Federal 
sphere it does not involve the destruction of the enforcement 
provisions; it merely necessitates the rearrangement of the present 
structure to entrust the enforcement powers to a tribunal which 
does not exercise the arbitral power. This in fact has been done 
by an Act reconstituting the system which has just recently passed 
through the Federal Parliament. 

Other techniques have been used by the Commonwealth Arbitra- 
tion Court. It has adopted the practice of refusing to deal with 


54 [1956] A.L.R, 168. The Judicial Committee of the Privy Council has eae 
special leave to appeal against this decision. 
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unions whose members are on strike and in extreme cases has 
directed the de-registration of the offending union." It is a 
significant commentary, however, on the effectiveness of the 
punitive measures at the command of the Arbitration Court that 
the grave national emergency created by the Coal Strike of 1949 
had to be dealt with directly by the Federal Parliament by special 
temporary legislation. 

It is possible that the comparative ineffectiveness of the pena? 
and criminal sanctions of the arbitration law to deal with strikes, 
when measured against the almost total extinction of the lock-out, 
and the increasing tendency of many unions to by-pass the 
arbitration tribunals altogether may lead to a reversion on the 
part of employers to common law actions for damages. On the 
question whether this would be an undesirable social development 
opinions may well differ, but it does seem that if such a situation 
came about, there would be considerable dangers unless it was 
made clear that the liability was limited to the case of illegal 
strikes, unless also the definition of “‘ strike” in the statutory 
law was made much clearer and, in view of the United States 
experience, unless in the injunctional sphere committal for con- 
tempt was made subject to the right to a jury trial.5* 


° Epwarp I. Syxss.* 


55 This removes the right of the organisation to act as representative of employee 
interests in arbitration court procedure. It is a weapon that is always liable 
to rebound. 

56 References in this article to reports of the proceedings of Australian tribunals 
are as -follows : — 


C.L.R. — Commonwealth Law Reports (High Court of Australia) 
8.R.(N.8.W.) — New South Wales State Reports (Supreme Court) 
8t.R.Qd. — Queensland Btate ris (Supreme Court) 

W.A.L.R. — Western Australian Law Reports (Supreme Court) 
A.L.R. — Argus Law Reports (decisions of the High Court of 


Australia and of Supreme Court of Victoris). 
* BAS, LED. ; Senior Lecturer in Law, University of Queensland. 


POTHIER AND THE THREE DOTS 


Sce Fry J. first quoted Pothier’s now celebrated observations 
eon mistake as to the person in Smith v. Wheatcroft* that con- 
troversial passage has been set out in eatenso on no fewer than 
eleven occasions by judges and text-writers,? as well as being 
referred to in several other places. The quotation, in every case 
but one,’ included three dots, indicating that a passage had been 
left out in the middle. On the most recent appearance of the 
quotation in this Eeview the writers were seized by an over- 
powering desire to know the nature of the passage, universally 
regarded as so lacking in importance as to be represented by three 
dots. And so they came to open the pages of Pothier for the 
first time. This is, no doubt, a shameful confession, but they 
are consoled by the belief that they are not alone in their failure 
to resort to the ipsissima verba of the French jurist. 

Their research produced interesting results. The reference 
given by all the wifters who have quoted Pothier is simply ** Fraité 
des Obligations, section 19," or “s. 19," or **$ 19." It was 
therefore somewhat surprising to find that Pothier's treatise is 
divided into Parts which are sub-divided into Chapters; that the 
Chapters are divided into Sections which are sub-divided into 
Articles; and that the Articles are divided into 88. So that all 
the references are quite meaningless, and there is no section 19 
or 8 19 in the book. In addition to this method of classification, 
however, the paragraphs are numbered consecutively throughout 
the book and it was soon discovered that the correct reference 
was to paragraph 19, which occurs in Part I, Chapter I, Section I, 
Article III, 8 1, or, to use the abbreviations given at the tops 
of the pages, P.I. c.l. 8.1. Art. III. 81. 

But this was only the beginning. The next surprise was the 
discovery that the translation by William David Evans (1800), 
the only translation which the writers have been able to find in 


1 (1878) 9 Ch.D. 228, 280. 

3 Gordon v. Street [1809] 2 Q.B. 641, C.A., per A. L. Smith L.J.; Phillips v. 
Brooks [1919] 9 K.B. 248 per Horridge J.; Lake v. Simmons [1927] A.C. 
487, 501 per Viscount Haldane; Sowler v. Potter [1940] 1 K.B. 971, 274 
pt J.; Cheshire & Fifoot, Law of Contract (8rd ed., 1959), 197; 

jamin on Sale (8th ed., 1950), 100; ; Specific Performance (6th ed., 
1920), § 280; Salmond & Winfield, Law of Contracts (1927) 187; Goodhart, 
‘' Mistake as to Identity in the Law of Contract" (1941) 67 L.Q.R. 998, 285; 
Goodhart and Hamson, ‘‘ Undisclosed Principals im Contract," 4 C.L.J. 890, 
948; J. F. Wilson, “ Identity in Contract and the Pothier Fallacy ’' (1954) 
17 M.L.R. 515, 520. 

3 Phillips v. Brooks, where Horridge J. read only the first half of the usual 
quotation. 
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England,‘ differs quite markedly (though the substance is the 
same) from that employed by all the authorities mentioned above.* 
These all tally exactly with the version in 9 Ch.D. 228, 280, 
except that some omit the final sentence and, for some reason, 
Cheshire and Fifoot and Mr. Wilson prefer the phrase ‘“‘ with 
regard ? to “in regard." 

The error in citation appears to go back to the Law Reports 
version of Smith v. Wheatcroft which also refers to 8 19. The 
Law Times report (89 L.T. 108,.104), on the other hand, gave 
the reference correctly as ** Traité des Obligations, par. 19. The 
Weekly Reporter (27 W.R. 42, 48) was even more precise saying 
“ Fry J. referred to Pothier on the Law of Obligations, by Evans, 
Vol. 1, pp. 18, 14.” 

The translations in these two reports differ slightly from one 
another (both omit the three dots) and from the Law Reporis 
version but much more markedly from the Evans translation. Is 
it not likely that Fry J. translated the passage from the French 
himself, and that the reporters took down slightly different versions 
of what he said? In that case the reference to Evans in the 
Weekly Reporter is curious. j 

The three dots in question represent about half a page of text 
which is about twice as long as the actual quotmtion. The passage 
consists in the ‘main of the discussion of concrete examples which 
are of particular interest in view of Mr. Wilson's contention that 
* Pothier's test does not attempt to define operative mistake 
[but] is merely an essential prerequisite to proof of mistake," * 
and that the ''test" leaves open the question of what is an 
operative mistake. Mr. Wilson rejects the conventional view that 
it is necessary to prove not only that A did not intend to deal 
with B (with whom he was actually dealing) but that he did 
intend to deal with an identiflable third party, C, and argues 
that it is enough to show that A did not intend to deal with B. 
It is interesting to note, therefore, that Pothier's examples of 
operative mistake are both cases where A did not intend to deal 
with B but with C. 

*, .. if with the intention of giving or lending a thing 
to Peter, I give or lend it to Paul, whom I mistake for Peter, 
the gift or loan is void for want of my consent; for I did 
not intend to give or lend the thing to Paul but only to 
Peter; a consideration of the person of Peter was an ingredient 
in the contract that I intended to make. 


4 It is the only translation referred to in the British Museum catalogue. There 
ig an American translation published in Newburn, N. O., by Martin and 
Ogden in 1802, but the writers have been unable to locate a copy of it in 
England. Reference to the copy in the Library of Congress showed that the 
translation differs both from Evans’s and from that in Smith v. Wheatoroft. 

5 Of the authorities mentioned in note 2 above, only Goodhart and Hamson 
(4 O.L.J. 820, 848) quoted Pothier's statement ''as cited" in Smith v. 
Wheatcroft. 

* (1954) 17 M.L.R. 515, 627. 
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“ So if intending to have a picture taken by a particular 
artist, I make a bargain for such picture with another person, 
whom I mistake for that artist, the bargain is void for want 
of my consent, for I did not intend to have the picture taken 
by that other." 

This, of course, is only circumstantial evidence and it would 
be going much too far to attribute to Pothier views on mistake 
¿corresponding with those now prevalent in English law.’ But if, 
as Mr. Wilson contends, the quoted passage leaves open the 
question of what is an operative mistake, this is the best evidence 
we have of Pothier's views on the subject. 


Pornrer’s ff Test’? AND MOTIVE 


Mr. Wilson argues that since Pothier requires “f the consideration 
of the person? to enter as ‘‘an element into the contract," he 
* thus expressly excludes motive which is to be found in the 
mind of the party concerned." * This rather tenuous argument 
is contrary to the view* of the passage taken by Cheshire and 
Fifoot who conclude that “‘ Pothier’s test implies that a contract 
is avoided by a mjstaken motive." ° It is a little surprising that 
neither Mr. Wilson nor Cheshire and Fifoot refar at all to the 
following paragraph (20) in which Pothier deals expressly with the 
problem of motive in contract and says emphatically that an 
erroneous motive has no effect upon a contract, even when it is 
communicated to the other party. Arguing from the analogy 
of legacies, he says:— 


*, . . and for much stronger reasons, it should be decided 
with respect to agreements, that an error in the motive which 
induces a party to contract, does not affect the agreement 
and prevent its being valid; because there is much less reason 
to presume that the parties intended their agreement to depend 
upon that motive as a condition; conditions ought to be 
interpreted prout sonant, and conditions which can only be 
interpolated by the consent of two parties should be implied 

ewith more difficulty than in case of legacies.” 


* Tt is, indeed, perfectly clear that many of the views on mistake expressed 
by Pothier do not represent the modern English lew. For example he holds 
(para. 17) that an error affecting ‘‘ that quality of the subject that the parties 
have principally in contemplation, and which makes the substance of it” 
makes the agreement void. He instances the sale of a pair of candlesticks 
supposed by both parties to be silver but in fact plated. It seems clear that 
in such & case there would be a valid contract imn English law: Leaf v. 
International Galleries [1950] 2 K B. 86 Even more important is the fact 
that nowhere in the section on Error 1s there any hint of an understanding 
of the objective standpoint of English law. 

p. 621. 

Law of Contract, (8rd ed.), 197. In the 4th edition, which has appeared since 
this paper was written, the discussion of Pothier is relegated to a footnote, 
but ite’ substance remains the same. See p. 198, n. b. 

19 Disapproving & contrary statement by Pufendorf. 
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Furthermore the examples which have been quoted above seem 
to show that Pothier had something more than mere motive in 
mind when he spoke of error as to the person. He seems to have 
been thinking of confusion between two persons. Unfortunately 
he does not give any example of a motive relating to a quality 
of the other contracting party although, in an earlier paragraph 
(18), he points out that an error as to some “ accidental quality ? 
of a thing sold will not affect the validity of a contract of sale. 
One who purchases a book, on the supposition that it is a work 
of excellence when in fact it is below mediocrity, cannot avoid 
the contract. ‘‘ My error respecting the goodness of the book only 
applies to the motive in purchasing it and does not interfere with 
its being the very book which I intended to buy." It is perhaps 
not unfair to assume that Pothier would have likewise held that 
some accidental quality of the person dealt with does not avoid 
the contract. Cheshire and Fifoot assume ™ that it follows from 
Pothier's test that where A, a tradesman, agrees to sell scarce 
goods to B because he mistakenly believes B to be the owner of 
a local mansion, A’s “mistaken motive?! annuls the contract. 
This would indeed follow from the quotation taken out of context 
but, it is submitted, a consideration of the section on Error as a 
whole epoints to an opposite result. Might it*not be said, by 
analogy with thé case of the book, that ** A's error respecting 
the residence of B applies only to A’s motive in dealing with him 
and.does not interfere with B's being the very person with whom 
A intends to deal"? 

The conclusion seems to be that the passage represented by 
the three dots and the preceding and succeeding paragraphs support 
Mr. Wilson in his contention that the ‘‘ test ? merely lays down 
a condition precedent to proof of mistake and are against Cheshire 
and Fifoot in their opinion of the implications of the “‘ test”? as 
to motive; but they are against Mr. Wilson, and in favour of 
the conventional view, as to what is an operative mistake. 


POTHER’S TEST AND NEWBORNE U. SENSOLID (GREAT BRITAIN) 


Though it is interesting to speculate about what Pothier meant, 
his views can have very little or no influence on modern English 
law. Of much more practical importance to the problem raised 
-by Mr. Wilson is the recent case of Newborne v. Sensolid (Great 
Britain).™ 
This case seems to have been overlooked in so far as it bears 
upon mistake as to the person, though its importance in other 
respects has been pointed out. The plaintiff was the promoter 
. and prospective director of a limited company, Leopold Newborne 


11 Law of Contract, 197. 
13 [1064] 1 Q.B. 46. 
e 
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(London), Ltd., which at the material time had not been registered. 
A contract for the supply of goods to the defendants was signed: 
* Leopold Newborne (London), Ltd." and the plaintiff's name, 
* Leopold Newborne," was written underneath. The defendants 
refused to take delivery of the goods and the plaintiff brought 
an action. He failed before Parker J. and the Court of Appeal 
on the ground that the contract purported to be between the. 
defendants and a non-existent limited company. The plaintiff did 
not contract either as principal or as agent. The contract pur- 
ported to be made by the company and his signature merely 
authenticated the supposed contract.!? 

Now if there was no contract in this case, why was there a 
contract in King’s Norton Metal Co., Ltd. v. Edridge, Merrett 
& Co., Ltd.? * In the earlier case the contract purported to be 
the contract of Hallam and Co. and Wallis did not contract either 
as principal or as agent. Indeed, it seems at first sight as if the 
King’s Norton Co. had, in one respect, a stronger case than 
Sensolid for it does nôt appear that they knew of the name, or 
even the existence, of Wallis with whom they were held to have 
contracted. A further difference between the cases is that, Wallis 
was fraudulent whereas Newborne was not; but it can hardly be 
argued that an innocent man has no contract where, if only he 
had been fraudulent, he would have had one. The answer to 
the problem seems to be that Sensolid thought that they were 
contracting with a limited company, a person quite distinct from 
its directors and members, whereas the King’s Norton Co. thought 
that they were dealing with a firm with no legal personality apart 
from that of its members. Sensolid intended to deal not with B 
but with an identifiable—though yet unborn—third party, C, 
whereas the King’s Norton Co. intended to deal with B, thinking 
B to be a firm owning a large factory with a number of chimneys 
and possessing various other desirable attributes, but not confusing 
ham with any other identifiable third party, C, unborn or otherwise. 

This solution may be jurisprudentially satisfactory but it leads 
to the conclusion that the King’s Norton case would have gone 
the other way if only Wallis had called his fictitious business 
* Hallam & Co., Ltd.” 15 The two innocent parties who, in that 
case, were disputing as to who should bear the loss might well 
be excused for regarding it as an absurdity that the decision should 
turn upon the accident of whether the rogue decided to describe 


13 See Hamish R. Gray, ‘‘ The Contractual Capacity of Limited Companies," 
17 Conveyancer 217. i 
14 (1897) 14 T.L.R. 98. 
15 Dr. Glanville Williams considers this result to be in accordance with principle. 
See (1045) 28 Can.Bar Rev. 880, 401 
. 


Jaw. 1957 POTHIER AND THE THREE DOTS 48 


his purely fictitious business as a limited company or as a 
partnership. But this seems to be the result at which English 
law arrives, and it is by no means clear that Pothier would not 
have concurred in it. 

J. C. Suarn.* 

J. A. C. THomas.t 


* M.A., LL.B., Reader in Law, University of Nottingham. 
t M.A., LL.B., Senior lecturer in Law, University of Glasgow. 
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STATUTES 
Roan Trarric Act, 1956 


Ir is to be hoped that the Road Traffic Act, 1956, will mark 
the culmination of the present complex and unconsolidated mass 
of statute law relating to the use and misuse of our roads. Little, 
if anything, is done in the Act to make the presentation and 
arrangement of that law more comprehensible and less chaotic. 
There can be no doubt, however, as to the far-reaching importance 
of the Act both as an amending measure and as an almost limit- 
less source of new law in the shape of statutory instruments to 
come. A glance through the twelve pages of the Eighth Schedule, 
which contains no fewer than forty-one so-called minor and con- 
sequential amendments, will probably be enough to frighten off 
all but the most detetmined and desperate perusers of the Act, 
and the contents of the Ninth Schedule, containing the enactments 
repealed, will ingtantly reveal the remarkable skill of the parlia- 
mentary draftsmen in making an already intricate pattern of 
piecemeal statutory provisions more complicated and patchy than 
ever. 

The Act received the Royal Assent on August 2, 1956, and 
contains fifty-five sections and nine schedules. The various 
headings are:—General provisions relating to road traffic (ss. 1 
to 18 and First and Second Schedules); Provision of parking places 
(ss. 19 to 25 and Third Schedule); Provisions as to enforcement 
(ss. 26 to 82 and Fourth Schedule); Traffic Regulation (ss. 88 to 88 
and Fifth Schedule); Public service vehicles (ss. 89 and 40 and 
Sixth Schedule); Miscellaneous and Supplementary Provisions 
(ss. 41 to 56 and Seventh, Eighth and Ninth Schedules). 

Regarding the operative effect of the statute, it is important 
t9 note that, by section 55 (2), the Act shall come into operation 
on such day as the Minister may by order made by statutory 
instrument appoint; and different days may be appointed for 
different provisions. By the Road Traffic Act, 1956 (Commence- 
ment No. 1) Order, 1956,' most of the provisions of the 1956 Act 
which do not depend upon the making of Regulations by the 
Minister were brought into operation by November 1, 1956. 

Although some forty-three enactments are referred to in the 
1956 statute, much of the bulk of road traffic law is now to be 
found in the Road Traffic Acts, 1980, 1984 and 1956. These three 
Acts are indeed ripe for consolidation but until this desirable and, 
necessary end is achieved the main task in reviewing and 


1 S.I. 1956, No. 1491 (C. 10). 
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commenting upon the 1956 Act is to try to explain as clearly as 
possible, first, the nature and extent of the more important changes 
in the existing law and, secondly, the effect of the entirely new 
and additional provisions. 


AMENDING PROVISIONS 


The principal amendments to the law relating to road traffic may 
be summarised as follows, the order being according to sections 
rather than practical importance. 


(1) Speed Limit (s. 4). Instead of depending on annual renewal 
by Parliament, the general speed limit of 80 m.p.h. in 
built-up areas is to be permanent (s. 4 (1)), but the limit 
may be increased in the case of certain roads to 40 m.p.h. 
(s. 4 (8) and (4) ) on authorisation by statutory instrument, 
which can only be made, however, after the Minister has 
reported to each House of Parliament the views of the 
Departmental Road Safety Committee on the results of 
the experimental introduction of a 40 m.p.h. speed limit 
in the London Traffic Area (s. 4 (5) ). Two other important 
*amending provisions as to the speed limit*in built-up areas 
are that (i) the mere installation of new lighting on trunk 
and classified roads will not automatically impose a 80 
m.p-h. speed limit (s. 4 (2)); and (ii) roads which are 
deemed to be within a built-up area must be appropriately 
indicated if no relevant system of street lighting is provided 
(s. 4 (7)). 

(2) Removal of Vehicles (s. 6). Besides being empowered to 
make Regulations for the removal of vehicles which have 
broken down or are likely to cause danger or appear to 
have been abandoned, the Minister is now enabled (s. 6 (1) ) 
to provide for the removal of vehicles on roads if they 
are causing obstruction. 

(8) Unlawful Sale of Vehicles (s. 7). Although it is made 
unlawful to sell or supply a motor-vehicle or trailer $n 
such a condition that its use on a road would contravene 
any Regulation as respects brakes, steering gear or tyres, 
or if its obligatory lighting equipment or reflectors are 
defective (s. 7 (1)), the validity of any contract or any 
rights arising thereunder are not to be affected (s. 7 (8)).? 
In accordance with the decision in Badham v. Lambs, Ltd., 
a civil action for damages will not lie for a mere breach 
of the above statutory duty because the principal object 
of the provision is to punish offenders and not to protect 
purchasers. 


3 Bee ya v. noo [1954] 1 Q.B. 875, O.A. 


3 [1944] K 
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(4) Infiuence of Drink Offences (s. 9). The offence of being 
in charge of a motor-vehicle on a road or other publie 
place when under the influence of drink or a drug to such 
an extent as to be unfit to drive is separately dealt with 
rather than being part of section 15 (1) of the Road Traffic 
Act, 1980. The most important amendment is that & person 
shall be deemed not to have been ** in charge ?? of a motor- 
vehicle if he proves (i) that at the material time the 
cireumstances were such that there was no likelihood of his 
driving the vehicle so long as he.remained unfit to drive; 
and (ii) that between his becoming unfit to drive and the 
material time he had not driven the vehicle on a road or 
other publie place (s. 9 (1) proviso) The expression 
* unfit to drive ” is defined to mean ** under the influence 
of drink or a drug to such an extent as to be incapable 

_of having proper control of a motor-vehicle " (s. 9 (1)). 


The effect of the above proviso in section 9 (1) of the Road 
Traffic Act, 1956, is to amend, and overrule, the judicial inter- 
pretation of *'in charge” in a number of recent cases.* The 
following four Scottish cases, however, remain unaffected and are 
still useful. In Qlark v. Clark,’ the supervisor of a learner-driver 
was held to be “in charge" of the vehicle; but where a motor 
mechanic was engaged to repair a motor vehicle by the roadside, 
it was held in Adair v. McKenna * that he was not “in charge,” 
since he had no authority to drive the vehicle. In Crichton v. 
Burrell,’ the High Court of Justiciary decided that a person was 
not * in charge " of his vehicle when he was merely waiting beside 
it with a friend and an employee had been sent for to drive the 
defendant home. Similarly, where friends had put the defendant 
into the back of his car in a car park and immobilised the vehicle 
by removing the rotor arm of the distributor, it was held in Dean 
v. Wishart* that the defendant was not “‘in charge." 


(5) Driving Test (s. 16). If a person has not held a driving 
licence during the period of ten years ending on the date 

. of coming into force of the licence applied for, he must 
normally pass the prescribed driving test (s. 16 (2) and (8)).- 

(6) Provisional Driving Licences (s. 18). Where a person 
holds a provisional driving licence or has held one within 
twelve months preceding the coming into force of the 
licence applied for and has held a previous provisional 
licence within twelve months preceding the date of com- 
mencement of his last provisional licence, the licensing 


4 Haines v. Roberts [1968] 1 All E.R. 744; [1958] 1 W.L.R. 809; Leach v. 

` Evans [1952] 2 All E.R. 264; Duck v. Peacock [1049] 1 All H.R. 818; e 
Jowett-Shooter v. Franklin [1949] 2 All E.R. 780. 

5 1950 S.L.T. (Sh.Cti.) 68. 

* 1961 S.L.T. (Sh.Ct.) 40. 

7 1951 S.L.T. 865. 8 1952 B. T. 86. 
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(7) 


(8) 


authority may refuse to grant the licence applied for unless 


he has applied for a driving test to be taken within six 
months and either took such a test during the currency 
of his last provisional licence or shows reasonable cause 
for not having done so (s. 18 (1)). The maximum fee 
for a provisional driving licence is increased from five to 
ten shillings, the duration of the licence being similarly 
doubled from three to siz months (s. 18 (2)). . 
Penalties (ss. 26 and 46). Existing penalties are increased 
for offences under sections 11 (reckless or dangerous 
driving), 12 (careless driving) and 15 (driving under the 
influence of drink or a drug) of the Road Traffic Act, 1980, 
and for contraventions of the Pedestrian Crossings Regu- 
lations, 1954." 

Disqualifications (ss. 26 to 29). The following changes and 
amendments are important:—(i) On a second or subse- 
quent conviction for an offence of reckless or dangerous 
driving under section 11 of the Road Traffic Act, 1980, 
a driving disqualification of not lessethan nine months must 
be imposed unless more than three years have elapsed since 
,the offender’s last conviction under that gection (s. 26 (1) 
(b)). (ià3 On a second or subsequent conviction for an 
offence of careless driving under section 12 of the Road 
Traffic Act, there is now no limit of three months to the 
length of disqualification which may be imposed (s. 26 
(1) (c)). (ii) The offences in respect of which disquali- 
fication or endorsement may be ordered are now governed 
by, and set out in, the Fourth Schedule to the 1956 Act 
(s. 26 (2)). (iv) A person convicted of driving, or attempt- 
ing to drive, a motor-vehicle while under the influence of 
drink or a drug may be ordered to be disqualified from 
driving until he has passed a driving test (s. 26 (4)). 
(v) Application for the removal of a driving disqualification 
cannot be made within (a) six months, if the disquali- 
fication is for less than a year; (b) one half of the period 
of the disqualification, if it is for less than six years bit 
not less than a year, and (c) three years, in any other 
case (s. 27 (1)). Any time after a conviction during which 
a disqualification was suspended pending an appeal is, of 
course, to be disregarded (s. 27 (2)). (vi) Any person 
who is disqualified from driving by virtue of a conviction 
may appeal against the disqualification in the same manner 
as against a conviction, and the court by or before whom 
he was convicted may, if it thinks fit, pending the appeal 
suspend the disqualification (s. 28). (vii) The power of 
a court under the proviso to section 6 (1) of the Road 


9 8T. 4954, No. 870. 
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Traffic Act, 1980, to limit a driving disqualification to the 
same class or description of vehicle as that in relation to 
which an offence was committed, is repealed (s. 29 (8)). 
Cases such as Burrows v. Hall? (limitation of disqualifica- 
tion to the driving of private motor-cars only), Petherick v. 
Buckland ™ (disqualification limited to five-hundredweight 
vehicles) and West v. Jones * (disqualification improperly 
limited to the driving of motor cars for private purposes 
altered by the Divisional Court so as to extend to motor- 
cars generally) are accordingly no longer applicable. 


(9) Special Reasons (s. 29 (2)). Where a person is convicted 


of using, or causing or permitting the use of, an uninsured 
motor-vehicle contrary to section 85 (1) of the Road Traffic 
Act, 1980, there must not be any automatic disqualification 
for holding or obtaining a driving licence for a period of 
twelve months, because the former requirement that a 
person convicted of a section 85 offence was to be dis- 
qualified unless the court for ‘f special reasons ’’ thought 
fit to order othgrwise, has now been repealed (s. 29 (2)). 
The following cases on the meaning and effect of ** special 
reasons? for the purpose of offences under section 85 are 
accordingly no longer of importance: Knowler Vi Ren- 
nison ?* ; Williamson v. Wilson *; Labrum v. Wilkinson !5; 
Blows y. Chapman !*; Quelch v. Colleti 1T; Lyons v. May 18; 
Gardner v. James; Reay v. Young 20, Taylor v. Say- 
cell?'; and Pilbury y. Braszier.?? 


(10) Warning of Intended Prosecution (s. 80). The provisions 


of section 21 of the Road Traffic Act, 1980, requiring a 
warning of the possibility of a prosecution at the time of 
an offence or, alternatively, & notice of intended prosecu- 
tion, or summons, within 14 days thereafter in the case 
of prosecutions for reckless or dangerous driving, careless 
driving, or exceeding a speed limit, are ewtended to offences 
under sections 49 (failure to obey traffic directions or to 
conform to traffic signs) and 50 (leaving vehicles on roads 
in dangerous positions) of the Road Traffic Act, 1980. 


(11) Traffic Signs (s. 35). Since the expression “‘ traffic sign ” 


is defined so as to mean, inter alia, any line or mark on 
a road for conveying prescribed or authorised warnings, 
information, requirements, restrictions or prohibitions 
(s. 85 (1)), the decision of the Divisional Court in Evans 


10 [1950] 2 K.B. 476. 


11 [1955] 1 W L.R. 48; [1055] 1 All E.R. 151. 

13 (1956) 190 J.P. 313. 13 [1947] K.B. 488. 

14 [1947] 1 All B.R. 806; 63 T.L.R. 152. 15 [1947] K.B. 816. 

16 [1047] 9 All E.R. 576. 17 [1948] 1 K.B. 478. 

18 [1948] 9 All E.R. 1062. 19 [1948] 2 All E.R. 1009. 
20 [1949] 1 All E.R. 1109. 21 [1960] 9 All E.R. 887. 
22 [1951] 1 K.B. 840. A 


Jax. 1957 ' STATUTES 49 

v. Cross? that a white line painted on a road was not 
a “traffic sign?! is overruled. 

(12) Lighting-up time (s. 41). Throughout the whole year, the 
* hours of darkness ” are between half an hour (not one 
hour during summer time) after sunset and half an hour 
(not one hour during summer time) before sunrise. 

(18) Driving Licences (8. 48). The period of validity of driving 
licences is increased from one to three years, the fee being 
similarly increased from five to fifteen shillings. 


New Provisions 


The entirely new provisions of the Road Traffic Act, 1956, may 
be dealt with briefly, because they are mainly in the nature of 
delegated legislative powers enabling the Minister of Transport 
and Civil Aviation to make a whole mass of new statutory 
instruments after appropriate consultations, research and experi- 
ments. These new powers are principally apncerned with a number 
of serious problems which have arisen from the enormous growth 
in road traffic during the past few decades. For example, the 
Minister may by regulations make provision for the compulsory 
examination of motor-vehicles for the purpose of ascertaining 
whether the prescribed statutory requirements relating to the con- 
struction and condition of motor vehicles or their accessories or 
equipment are complied with (s. 1 (1) and (2)). Regulations may 
also provide for the issue of test certificates certifying that at the 
date of the examination the requirements were satisfied (s. 1 (2)). 
The use on a road of a motor-vehicle registered for more than 
ten years is prohibited unless a test certificate as to the satisfactory 
condition of the vehicle and its equipment has been issued within 
the last twelve months or such shorter period as may be prescribed 
by regulation of the Minister (s. 2 (1), (7) and (8)). Another 
noteworthy legislative power delegated to the Minister is to make 
regulations prescribing by reference to shape, construction or any 
other quality the recommended types of protective helmets for 
motor-cyclists (s. 42 and Seventh Schedule). 

Other important new provisions relate to: —(i) increase of road 
safety information, propaganda and training schemes (s. 5 and 
Second Schedule); (ii) application to pedal cyclists of sections of 
the Road Traffic Acts, 1980 and 1984, dealing with reckless, 
dangerous and careless driving, driving under the influence of drink 
or a drug, and the power of constables to require drivers to stop 
and give their names and addresses (s. 11); (iii) fining of pedestrians 
who disregard the signal of a policeman who is in uniform and 
controlling traffic (s. 14); (iv) keeping of dogs on leads on any 


23 [1988] 1 K.B. 694. 
Vor. 20 : 4 
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road designated by an order of the local authority and confirmed 
by the Minister (s. 15); (v) the provision, regulation and control 
of parking places where charges may be made (ss. 19 to 25 and 
Third Schedule) and (vi) provision of a defence to a person using 
a motor-vehicle without the third-party insurance required by 
section 85 of the Road Traffic Act, 1980, if he proves (a) that 
the vehicle did not belong to him and was not in his possession 
under & contract of hiring or of loan, (b) that he was using the 
vehicle in the course of his employment, and (c) that he neither | 
knew nor had reason to believe that there was no third-party 
insurance in force in relation to the vehicle (s. 29 (1)).?* 
Finally, a new road traffic offence of special importance is 
created by section 8 (1) of the Road Traffic Act, 1956, which 
provides that any person who ** causes the death of another person 
by the driving of a motor-vehicle on & road recklessly, or at a 
speed or in a manner which is dangerous to the public, having 
regard to all the circumstances of the case, including the nature, 
condition and use of the road, and the amount of traffic which 
is actually at the timg, or which might reasonably be expected 
to be, on the road, shall be liable on conviction on indictment 
to imprisonment for a term not exceeding five years." It should 
be observed that an offence of causing death by recless or 
dangerous driving cannot be tried at Quarter Sessions (s. 8 (2)) 
but only at Assizes; and if the jury are not satisfied that the 
driving was the cause of the death but are satisfied that the 
driving was reckless or dangerous, they can convict for an offence 
under section 11 of the Road Traffic Act, 1980 (which penalises 
reckless or dangerous driving), whether or not the requirements 
of section 21 of that Act, relating to notice of prosecutions, have 
been complied with (s. 8 (4)). In determining whether or not 
the driving in any particular case was ** reckless ’? or ** dangerous," 
a number of previous decisions of the courts regarding reckless 
and dangerous driving for the purposes of section 11 of the 1980 
Act will be relevant. For example, in Andrews v. D. P. P.,?^ 
the House of Lords held that a person may be guilty of ‘ reckless ? 
of ' dangerous " driving without being so negligent that a con- 
viction of manslaughter would have been justified if death was 
caused. In Kingman v. Seager,’ the Divisional Court held that 
the offence of ** dangerous driving ?' was complete where potential, 
rather than actual, danger to the publie was proved, and in 
Bracegirdle v. Oley” and Bracegirdle v. Cobley,?" it was held 


74 This new t of defence would cover the circumstances in a case such as 
Blows v. Chapman [1947] 2 All E.R. 576, where a farm Isbourer drove his 
employer's tractor over part of a highway on the orders of his master and 
without any reason for supposing or suspecting that the insurance policy held 
by his employer did not cover what he had been ordered to do. e. 

25 [1937] A.C. 576. 

36 [1988] 1 K.B. 897. 

ar [1947] K.B. 849. 
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that excessive speed may, but need not necessarily, constitute 

* dangerous driving." Since the nature of reckless or dangerous 

driving is governed by objective and universal standards, learner 

or inexperienced drivers cannot claim any special dispensation; 

and because it does not matter why a person is in fact driving 

dangerously, it was held in Kay v. Butterworih?* that a driver 

who has fallen asleep may nevertheless be guilty of dangerousi 
driving even though he is not conscious of his actions when an 

accident occurs. 


CONCLUSION 


The Road Traffic Act, 1956, is certainly a major landmark in 
the modern law relating to the regulation and use of the many 
millions of motor-vehicles taken onto our roads by an ever 
increasing number of drivers. One may well ask whether the new 
offences and the more severe penalties will in any appreciable way 
help to reduce the appalling number af road accidents which 
bedevil the present generation of road users. Certainly, few 
serious road accidents can now occur without a breach of law 
on tht part of, someone, but the responsibilities of Parliament 
are surely much more positive and constructive than the mere 
negative creation of thousands of possible road traffic offences and 
the enabling of greater penalties to be imposed upon defaulting 
drivers and riders. For example, it may well be that no substantial 
reduction in the number of road accidents will ever be achieved 
until definite obligations and duties are imposed upon public 
authorities to provide wider and safer roads; more pavements, 
footpaths and cycle tracks; better parking facilities; and less 
dangerous corners, crossings and road junctions. In this connec- 
tion, it is indeed remarkable that Parliament has failed to abolish 
the old common law nonfeasance immunities granted to highway 
and lighting authorities many centuries ago. 


M. R. R. Daviess 


28 (1046) 173 L.T. 191; 101 J.P. 76. 
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REPORTS OF COMMITTEES 


SPECIAL REPORT FROM THE SELECT COMMITTEE 
ON THE House or Commons DISQUALIFICATION BAL 
(H.C. 849 oF 1955-1956) 


Tue main object of this Bill is to give effect to Part I of the 
Report from the Select Committee on Offices and Places of Profit 
under the Crown (H.C. 120 of 1940-1941). That Report contained 
the form of the Bill contemplated by that Committee and its first 
provision was to be: “ Except as hereinafter provided all persons 
holding. an office from or under the Crown shall be disqualified for 
election to or for sitting as a member of the House of Commons.” 
The present Bill, as committed, stated in clause 1: ‘Subject to 
the provisions of this Act, a person is disqualified from member- 
ship of the House of Commons who for the time being . . .” and 
there followed a list of offices being judicial, in the civil service, 
in the armed forces, in the police forces, the membership of foreign 
legislatures, and others miscellaneous but specified. Then the Bill, 
in clause 1 (1) (g), disqualified any person whq held “ arty paid 
office or place under the Crown not described in the foregoing 
paragraphs of this subsection." The Bill, as amended by the 
Select Committee, omitted clause 1 (1) (g). And the amendment 
is clearly fundamental. For all disqualifications thereby become 
specific and there is no general provision. This should reduce the 
number of subsequent discoveries that a Member is disqualified and 
the need for Acts of indemnity. In the last few years the situation 
has become mildly farcical and the parties have exchanged “tu 
quoque ” allegations across the floor rather as children will. The. 
meaning of “ office of profit" has taken flight and is at present 
to be sought in the outer air of lawyers’ disputation so that the 
Attorney-General advised a Select Committee on Elections in 
Beattie’s case (H.C. 145—I of 1955-1956, Q. 8): ** Remuneration 
if always profit. Allowances may or may not be. Compensation 
for loss of earnings is not profit. Compensation for loss of remunera- 
tive time may or may not be profit." Such distinctions indicate 
ingenuity but in this matter clarity is of more value. 

The Committee considered at length ‘‘ whether it would be 
preferable to substitute the principle of disqualifying a member 
of the House of Commons from holding any of the specified offices 
for the principle that the specified offices should disqualify the 
holder from membership of the House of Commons." Eventually 
this principle of ‘f reverse disqualification °? was rejected by the 
Committee mainly because, in their view, the existing principle * 
leaves the House in more complete control of its composition and 
procedure, and the introduction of ‘“‘ reverse disqualification ” 
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might lead to conflict between the House of Commons and the 
courts. 

The Bill, as committed, contained a clause on Crown contracts. 
This provided, with exceptions: “fA person is disqualified for 
membership of the House of Commons if he, or any body corporate 
over which he has control, is party to a contract to which this 
section applies and any obligation imposed on him (or, as the 
case may be, on that body corporate) by the contract remains 
unperformed and enforceable.” The section applied generally to 
“ any contract made with a department or officer of Her Majesty's 
Government in the United Kingdom being a contract for the 
furnishing of money to be remitted abroad, or of wares or merchan- 
dise required for the purposes of Her Majesty’s said Government 
or of the Government of Northern Ireland." This clause has been 
struck out by the Committee. The Committee observed that under 
this clause (which largely re-enacts the existing law) “it would 
be possible for a member with large contracting interests to erect 
a huge block of Government offices without thereby incurring 
disqualification, while another member, perhaps supplying for the 
same office furniture worth little more than a hundred pounds, 
would disqualify himself." The Committee found the task of 
removmg such anomalies too much. They were “comforted by the 
evidence of the Clerk of the House that “he had neither evidence 
nor knowledge of any corruption affecting members in connection 
with Government contracts for the past hundred years." This 


-inference from the evidenee of the Clerk of the House is worth 


examining. The Committee refer to Qs. 505-510. The witness 
was first asked: ** Has it been suggested in any of the cases which 
you have been good enough to cite to us over the last fifty-five 
years that there has been any element of corruption? " Answer: 
* No, I do not think there has." The witness then referred to 
* one or two rather odd goings on" in 1845 and 1868. He was 
then asked: ''But as far as this century is concerned, would it 
be correct to say that in all the cases of disqualification that have 
arisen there has been no suggestion of corruption and the matter 
that has been inquired into has been purely technical? " Answe»: 
“I think that is true." Next he was asked: ** You have mentioned 
some odd cases in relation to Members trying to avoid the con- 
sequences of the Act, but do I take it that there has been no 
suggestion of any corruption?" Answer: '*No. ‘They were 
attempts to evade the law." Finally: ‘‘So that even going back 
100 years there has been no suggestion of corruption resulting 
from any contractual relationship? " Answer: * I think that is 
so." In a supplementary memorandum the Clerk of the House 
made it clear, says the Committee, “‘ that the House might properly 
treat as a contempt the offer of a Government contract by a 
member of the Executive to a member of Parliament in order 
to influence his Parliamentary conduct." 
€ ~: 
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Despite all this, doubts must remain about the wisdom of the 
Committee's deletion of the clause. There is first the obvious 
point that the law may have had an unknown deterrent effect. 
Secondly, the proposed clause makes one important amendment 
to the existing law by including & reference to bodies corporate 
over which a person has control. This is new and, although it 
clearly presents difficulties of interpretation, its novelty means that 
the value of precedents is weakened. Finally, the Clerk of the 
House said (Q. 474): “ My view would be that it would be better 
to err on the side of strictness . . . than to run the risk. I think 
that the moral effect of the strictness in this House is tremendous. 
One sees it when one goes abroad and talks to Parliamentarians 
from other places. That is very well worth preserving and I would 
deprecate anything which might even give the appearance of 
loosening up on that." The Committee were at pains in their 
Report to stress that the suggested repeal of the existing law did 
not indicate **the least inclination by the House to tolerate any 
form of corruption connected with Government contracts" and 
were satisfied that the House had other ample powers to deal with 
such cases. It will be interesting to see what the House does 
with this recommendation. It is sometimes necessary to over 
backwards in order to stay upright. 

A new clause in the Bill (somewhat amended by the Committee) 
provides that any person who claims that a person purporting to 
be a member of the House of Commons is disqualified by this Act 
or has been so disqualified at any time since his election, may apply 
to Her Majesty in Council for a declaration. This will be heard 
by the Judicial Committee of the Privy Council. The Judicial 
Committee may remit the case to the High Court, the Court of 
Session or the High Court of Northern Ireland (depending on 
where the constituency is) to determine (finally) any issue of fact. 
Declarations are not to be made under this section if an election 
petition is pending or has been tried on the same grounds or if 
the House of Commons has directed that a disqualification shall 
be disregarded under clause 6 (2) of the Bill. 

e One last point of constitutional interest. Under clause 5 (as 
amended) a resolution of the House of Commons to add a 
disqualifying office to the First Schedule may lead to an Order 
in Council to that effect. ‘‘ The result is, says the Committee, 
* that substantive changes in the constitutional law of the country 
wil be able to be effected without the need for a new statute. 
In the absence of any satisfactory alternative, and having regard 
to the advantages to be gained by the changes generally, Your 
Committee have agreed to this clause, but they think it right 
to call the attention of the House to this." Delegated legislation 
comes of age. 

J. A. G. GREFITH. 


NOTES OF CASES 
Derect or REASON FROM DISEASE OF THE MIND 


Tue McNaghten Rules may well have been given a new meaning 
by the decision of Devlin J. in E. v. Kemp, a case heard at 
the Bristol Summer Assizes. The celebrated formulation by the 
judges in 1848 was couched in the following terms :— 


*, . . to establish a defence on the ground of insanity, it 
must be clearly proved that, at the time of the committing 
of the act, the party accused was labouring under such a 
defect of reason, from disease of the mind, as not to know 
the nature and quality of the act he was doing, or, if he 
did know it, that he did not know he was doing what was 
wrong . . "3 


It had come to be accepted that the phsase ‘‘ defect of reason, 
from disease of the mind ' applied to persons suffering from one 
of the recognised forms of psychosis or major diseases of the mind, 
and tMat minor.forms of mental disorder (neurosis) were not 
included. It seems that the decision under review renders possible 
the inclusion under the McNaghten Rules of persons who can 
scarcely be regarded as suffering from mental disease or disorder 
at all but who are nevertheless not responsible for their conduct. 

In this case we are told that the accused was suffering from 
“a physical disease, namely arteriosclerosis or hardening of the 
arteries, which had not then reached a stage at which he displayed 
any general sign of mental trouble. Apart from depression, not 
an irrational depression, produced by his poor state of health, 
there were no signs at all of mental trouble." ? An elderly man 
of excellent character, he suddenly made an entirely motiveless and 
irrational attack upon his wife during the night, striking her with 
a hammer and causing a grievous wound. This was apparently 
caused by & congestion of blood in the brain as a result of*a 
sudden rise in blood pressure, and the accused suffered a temporary 
lapse of consciousness. Defence counsel argued that the accused, 
not being conscious of the act which he committed at the time, 
could not be held responsible for it. As the condition was not 
due to disease of the mind, he was entitled to be acquitted. It 
is understood‘ that the first medical witness was called by the 


1 [19056] 3 W.L.R. 724; [1956] 3 All E.R. 249. 

2 (1848) 10 Cl. & Fin. 200, at p. 207. 

3 Loo. cit, p. 726. 

4 The writer obtained some additional information about the course of the 
trial which does not appear in the report but which helps to clarify the 
proceedings. 
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prosecution to prove the injuries inflicted upon the accused's wife. 
He had known the accused for a considerable time, and under 
cross-examination expressed the opinion that as a result of his 
condition the accused was not conscious of his acts at the material 
time. The defence then called a consultant physician, who agreed 
with the view expressed by the prosecution's previous medical 
witness but who in addition expressed the opinion that the condition 
from which the accused was suffering at the time was not a disease 
of the mind and would not medically be treated as such. The 
prosecution then tendered medical evidence to rebut the evidence 
for the defence by proving that the accused was in fact at the 
material time suffering from a mental disease, namely melancholia. 
The defence objected to this evidence, but their objection was 
overruled, and Devlin J. gave a judgment on the legal submissions. 

The judgment is to the effect that whichever view the jury 
took of the medical evidence—whether they held that the act was 
done under & temporary clouding of the mind or under mental 
disease—they must bring in a special verdict, which is what they 
did. The learned judge held that the words ‘disease of the 
mind ’? which qualify “ defect of reason in the McNaghten Rules 
were not put in for any other purpose than to exclude defects 
of reason * causfd simply by brutish stupidity without ational 
power." 5 Hardening of the arteries is a disease which is capable 
of affecting the mind in such & way as to cause a defect, tem- 
porarily or permanently, of its reasoning and is therefore a disease 
of the mind within the meaning of the Rules. It is not a question 
whether there is disease of the brain, nor is it a question whether 
there is physical or mental disease, for the law is not concerned 
with the brain but with the mind and the faculties of reason, 
memory and understanding. 

It is submitted that the following points emerge from this 
case :— 


1. That defect of reason from disease of the mind is not 
restricted to that form of mental disease known as psychosis. 
It is interesting to note that the Report of the Royal Commission 
oa Capital Punishment, while accepting that mental disease broadly 
corresponds with psychosis, recognises that it “may also arise 
in cases such as epilepsy and cerebral tumour, which are not 
ordinarily regarded by doctors as psychotic.* Moreover, the case 
of D. P. P. v. Beard” establishes that persistent drunkenness can 
result in a condition of temporary insanity. In this respect there 
is some authority for the learned judge's view. 


2. That & person who commits a violent attack on another 
when he is not conscious of the act is not necessarily entitled 
to acquittal on a criminal charge. 


5 p. 781. 
5 Cmd. 8982, September 1958, § 212, p. 78. * [1920] A.C. 479. 
e 


Jax. 1957 * NOTES OF CASES 57 


The decision of Barry J. in R. v. Charlson® to the contrary effect 
is considered by Devlin J. and distinguished. This makes good 
sense from the point of view of public protection, but seems 
contrary to some of the statements in the texts.’ 


8. That by raising the defence of unconscious conduct the 
accused may be taken to raise the issue of insanity. 
This will make it difficult for defence counsel to adopt this line 
of defence in future, for if they do, they must take the risk of 
a special verdict. Against such a verdict there is no appeal.” 
Finally, the case strengthens the argument in favour of an 
amendment to the law to allow an appeal in cases of special 
verdicts, for on these facts it might well have been held on an 
appeal that the defence did not intend to raise the insanity issue, 
and it was therefore not open to the court to direct that a special 
verdict should apply, and the accused should have been acquitted. 
In any case, a decision of such general importance should be 
appealable. 
J. E. Hatin WILIAMS. 


z WHITHER QUASI-CONTRACT? e 


Ir is premature to do more than draw attention to Receiver for 
the Metropolitan Police Dist. v. Croydon Corporation’ and Mon- 
mouthshire C. C. v. Smith? for the issue is obviously destined for 
the House of Lords. But the questions involved are of such 
outstanding practical importance and theoretical interest that brief 
reference must be made to them at the present stage. 

It must now be taken as established that the normal employer 
cannot recover for loss of an employee’s services from someone 
who has tortiously injured the employee. That the action per quod 
servitium amisit would not lie in respect of the loss of services 
of a police constable was decided by the Privy Council in Att.-Gen. 
for N. S. W. v. Perpetual Trustee Co., and in a very recent 
decision (I. R. C. v. Hambrook*) relating to another type ot 


3 [1960] 1 W.L.R. 817. 

* But Glanville Williams, with his customary prescience, points out that '' sleep- 
walking may in fact indicate a neurotic state, and a person who lulls while 
sleepwalking may be as dangerous in future as one who kills in a state of 
clouded consciousness which occurs during the day. . . . The present medical 
opinion is that sleepwalking is often associated with nocturnal epilepsy; such 
& patient may be dangerous, and an insanity verdict would obviously be 
‘ogre Criminal Law: The General Part, § 95, p. 817. Yet at § 5, p 12, 

e states that sleepwalking is not a case of insanity, being at most a 
neurosis, and the MoNaghten Rules are mapplicable. 
10 Felstead v. R. [1914] A.O. 584. See Glanville Williams, op. cit., § 90, 
p. 299 et seq., for a foll discussion. 
dE: Pose} 1 W.L.R. 1118; Boo] 2 All B.R. 785. 

2 [1956] 1 W.L.R. 1182; [1956] 2 All E.R. 800. 

5 [1955] A.C. 457. 

* [1956] 8 W.L.R. 648; [1956] 8 All E.R. 888 and noted (1956) 19 M.T..R. 701. 
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publie officer—an established civil servant—the Court of Áppeal 
has generalised this ruling and laid it down that a per quod action 
will lie only in respect of the loss of a ‘* menial’ servant who 
could properly be regarded as a member of the master's domestic 
household. " 

Does this mean that if the employer continues to pay wages 
to the employee during the time when he is absent there is no 
means of recovery of those wages from the tortfeasor who has 
caused his absence? Clearly the employee cannot include them as 
lost wages in his claim against the tortfeasor, for, em hypothesi, 
he has not lost them. But it is anomalous that the damages 
which the tortfeasor has to pay should be reduced because the 
man injured happened to have & generous employer or one who is 
under an obligation to pay wages notwithstanding absence through 
injury. Can the employer recover direct from the tortfeasor in 
an action of quasi-contract based on the principle of unjust 
enrichment ? 

The recent cases on this point have concerned loss of services 
of police constables who, under statutory regulations, have a right 
to continued payment of wages during enforced absence through 
injury. In 1948, Atkinson J. had held that the *'employer"'*5 
was entitled to rdtover: Receiver for the Metropolitan Police Dist. 
v. Tatum.* The Croydon Corporation case (suprà) is a test action 
brought to decide whether this decision is right. In an elaborate 
judgment Slade J. decided that it was. But three days later 
Lynskey J. in Monmouthshire C. C. v. Smith (supra) held on 
Assize that it was wrong and, in an equally elaborate judgment, 
dissented from the decisions of Atkinson and Slade JJ. All these 
judges would apparently have agreed that had the wages been 
paid voluntarily, and not under legal compulsion, there could be 
no recovery. 

The immediate practical importance of the point is obvious 
and is highlighted by the statement’ that in the Metropolitan 
Police Area alone some seventy claims are dependent on the result 
of the test action. The long-term results may be of even greater 
ingportanee. The courts now have an opportunity, if they are 
prepared to take it, of laying down some intelligible general 
principles relating to quasi-contract, restitution, unjust enrichment 
or whatever they prefer to call it. The chaotic state of this branch 
of the law is about as great as that of the Rent Acts—and here 
we lawyers have only ourselves to blame and cannot make scape- 
goats of the politicians. Perhaps we shall at last emerge from 
the bow-and-arrow stage and follow our American cousins in 
producing something more worthy of a mature legal system. 


5 In this note the expression ‘‘employer”’ is used to describe the authority 
liable to pay wages; the peculiarities of police organisation can be ignored 
for present purposes. 

6 [1948] 2 K.B 68 7 [1956] 1 W.L.R. at 1117. 
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Since this note went to press an unusually constituted Court 
of Appeal? has disposed of the appeals in both cases, upholding 
Lynskey J. and reversing Slade J.° Leave was given to appeal 
to the House of Lords. 

L. C. B. G. 


A LxrgrriNG Let-Out 


On the face of it Esdaile v. Lewis‘ is concerned only with a short 
point of construction pretty well covered by existing authority. 
Nevertheless the practical importance of the point is enormous; it 
protects thousands? of people from eviction from their homes and 
deprives thousands of landlords of the opportunity of obtaining 
vacant possession in circumstances in which they might reasonably 
have expected it. 

If a head-tenancy of rent-restricted premises comes to an end, 
the right of the landlord to obtain vacant possession (which will, 
of course, enable him to sell at a greatly imcreased price) depends, 
as against a sub-tenant, on whether the head-tenant has *' lawfully 
sub-let.^? This in turn depends on whether thg sub-letting was 
in brefch of thee terms of the head tenancy. If it was, then, 
unless the breach was waived,* the landlord will be entitled to 
evict the sub-tenant. Hence rent books, which are designed to 
appeal to the landlords, who have to buy and supply them, almost 
invariably contain a printed provision prohibiting sub-letting. 
Unfortunately, the terms vary in expression. Sometimes they 
expressly prohibit ‘‘ any sub-letting on the whole or any part." 
More often, in my experience, they merely say more succinctly 
* No sub-letting.”” In Esdaile v. Lewis the head-tenant’s rent 
book contained a clause in the latter terms. The head-tenant 
nevertheless sub-let part without the landlord’s consent. Later 
he surrendered his tenancy and the landlord sought vacant posses- 
sion of the whole. 'The Court of Appeal held that he was not 
entitled to evict the sub-tenant who could remain as a rent- 
restricted tenant. ** No sub-letting ? merely prohibited sub-lettirfr 
the whole; a sub-letting of part was not forbidden and therefore 
was “lawful.” The court admitted that this construction was 
contrary to that which any norma] person would adopt, but the 


8 The Lord Chief Justice, Morris L.J. and Vaisey J. 

9 The Times, December b, 1956 (where the report appeared beneath the sardonio 
head-line '' Cheaper to Knock Down Policemen "’). 

1 [1956] 1 W.L.R. 709; [1056] 2 All B.R. 357. 

3 No less than a quarter of the people advised at a recent session of a P.M.L. 
centre appeared to be covered by this decision. 

3 Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, s. 15 (8). 

4 Hitherto the argument in these cases has turned largely on whether there 
has been a waiver. In many cases this will now become merely a second line 
of defence to the sub-tenant. 
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majority (Danckwerts J. dissenting) considered themselves bound 
by Cook v. Shoesmith.5 

In the light of this decision, those advising landlords or tenants 
are likely to experience & number of practical problems which 
apparently did not arise in Esdaile's case. In the course of a 
lengthy tenancy there will have been a succession of rent books 
and the parties will normally not have bothered to ensure that 
these emanate from the same printers and are in identical terms. 
It may therefore easily happen that some of the books prohibit 
sub-letting in whole or in part, whereas others merely prohibit 
(on the Esdaile construction) sub-letting of the whole. Which 
rent book is then deemed to govern? Is it the first alone? Or 
can one argue that the terms must be deemed to be varied by 
mutual agreement each time the rent book is changed for one 
jn & different form? Such an argument is totally unrealistic, for 
though the parties may conceivably pay some regard to the terms 
in the first rent book when the tenancy commenced, they are most 
unlikely to concern themselves at all with subsequent books which 
they will regard as merely repositories for rent receipts. On the 
other hand, the only rent book which is likely to remain in 
existence when the tenancy ends is the current one. On no 
argument, howeYer, can this one be taken as decisive umless it 
was already in use when the sub-tenancy was created. In law 
the only possible choice is between the first rent book and that 
being used at the date of the commencement of the sub-tenancy. 
But often both books will, long since, have been destroyed. On 
whom, then, rests the burden of proof that there was any (and 
if so what) prohibition on sub-letting at the appropriate time? 
If it rests on the landlord he will never be able to evict a sub- 
tenant (even of the whole) unless he has been so careful as to 
preserve the old rent books or is able to prove somehow that 
the relevant one contained an effective prohibition. 

In practice it seems that county court judges adopt a common- 
sense solution and assume that the terms of the tenancy at the 
appropriate time were identical with the terms in the last rent 
hook unless the contrary is proved. Time is, therefore, on the 
side of the landlords, for they merely have to see that on the 
expiry of a rent book not prohibiting sub-letting at all or merely 
forbidding sub-letting of the whole, the tenant is given one which 
expressly prohibits sub-letting of the whole or any part. And, 
since the printers will presumably at long last amend their forms, 
this is likely to occur without any conscious effort on the landlords’ 


5 [1951] 1 K.B. 752, C.A. 

* Unless the sub-tenancy of the whole was créated after the original contractual 
head tenancy had been converted into a statutory one. In that event the 
head tenant, by parting with possession may have destroyed the statuto 
tenancy so that the sub-tenancy (though not expressly prohibited) falls with 
it. This complication (on which there are a number of decisions laying down 
some nice distinctions) need not be explored here. 

. 


Jax. 1957 NOTES OF CASES 61 


part. Tenants, if they are forewarned (and of course they 
will not be) can frustrate this by examining any new book and 
refusing to accept it if it diverges from the terms of the old. 
But the real sufferers, the sub-tenants, have no means of protecting 
themselves thus. In practice they may lose their protection merely 
because the head-landlord has palmed off a different type of rent 
book on the head tenant. All one can advise them to do is never 
to take a sub-tenancy without examining the rent book of their 
landlord (the head tenant) and making a copy of.its terms. 
Unfortunately they do not often seek legal advice when they 
obtain possession, but only when they are threatened with eviction. 

If the Government really think that the rent control problem 
can be solved merely by progressive decontrol it is time that 
they thought again. An equally crying need is for legislation laying 
down basic terms for all weekly tenancies. As the foregoing may 
have shown, freedom of contract in this context is a mere pretence 
which leads to nothing but uncertainty and quarrels from which 
lawyers may benefit but everyone else suffers." 


r L. C. B. G. 


. 
Cy-Prks AND RESULTING Trusts 


Tux Court of Appeal in Re Ulverston & District New Hospital 
Building Trusts? has been once again at grips with the problem 
of cy-prés and general charitable intent. The Ulverston Cottage 
Hospital had been built in 1872, and by 1924 it was evident that 
its facilities were inadequate for the needs of the Ulverston area. 
An appeal was launched in 1927, under the name of the Ulverston 
and District New Hospital Building Fund, for the erection of a 
new hospital, and fairly substantial sums were henceforth con- 
tributed annually by named and anonymous subscribers. A second 
public appeal for funds was made in 1980 but the response was 
disappointing. By 1987 the fund was receiving only £8 per annum 
and in 1942 contributions completely ceased. The hospital was 
never built and certain named donors asked for the return of their 
gifts. The trustees of the fund applied to the court for the 
determination of the question of whether the whole or any part 
of the fund should be applied cy-prés (whether there was any 
general charitable intent), and alternatively whether the fund 


T Of this, many other examples could be given. Perhaps the most important 
concerns liability for repairs; one of the reasons for the wasteful disrepair of 
small properties is that normally neither landlord nor tenant is under any 
clearly eno rceable repairing liability so that nothing gets done until a sanitary 
or dangerous structure notice is served by the local authority. The new Rent 
Bill at least makes some attempt to deal with this problem in relation to 
tenancies remaining under control but, ass is submitted, this falls far short 

- of what is needed both in manner and sco 

a [1956] 8 W.L.R. 659; [1956] 3 All E.R. kr 
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was held on trust for the donors on a resulting trust pari passu 
with their contributions. 

Stone V.-C., sitting in the Chancery Court of the County 
Palatine of Lancaster, found that the sole object of the trust fund 
was the building of a new hospital at Ulverston and its maintenance. 
That purpose was now impracticable and the donors, so far as 
they could be identified, were entitled to the return of their money. 
The judgment of the learned Vice Chancellor was affirmed by the 
Court of Appeal. Counsel for the Attorney-General of the Duchy 
of Lancaster had argued that the subscribers to the fund did in 
fact have a general charitable intent, in that their main purpose 
in so subscribing was to improve the medical services in the 
Ulverston area. Jenkins L.J. who gave the leading judgment of 
the court (in which Hodson L.J. concurred), rejected this argument 
on the facts. Counsel further argued, basing himself on the 
observation of P. O. Lawrence J. in Re Welsh Hospital (Netley) 
Fund,’ that as the fund consisted of contributions from anonymous 
and named subscribers, and as the anonymous subscribers must 
be deemed to have “‘ dgvoted their money irretrievably to charity," 
it follows that subscribers who give their names and are aware 
that their subscriptions will be mixed with non-returnable contri- 
butions from anonymous sources, must be taken to have contributed 
with a similar general charitable intention—in fact ‘“‘ cy-prés by 
infection.” 

Jenkins L.J. would have none of this. He distinguished Re 
Welsh Hospital and similar cases (for example, Re Wokingham Fire 
Brigade Trusts? and Re British School of Egyptian Archaeology *) 
on the ground that in those cases the court was concerned with 
the disposal of & surplus of trust moneys. But if the trust failed 
ab initio, as it did here, then there had been no effective application 
of the trust moneys, and a resulting trust must arise in favour 
of the named subscribers. The recent decision of the Court of 
Appeal in Re Hillier’s Trusis* where the hospital trusts failed 
ab initio, was not on all fours, as the court had found that the 
named donors had a general charitable intention, and it was 
éegitimate to pray in aid cy-prés by infection only if the court 
was in doubt on the facts as to the intention of the named sub- 
scribers (explaining the dictum of Lord Evershed M.R. in Hillier). 
Anonymous contributions are a factor in favour of a general 
charitable intent. This was not such a case. The sole object of 
the appeal was a new hospital at Ulverston. 

His Lordship was doubtful whether even anonymous sub- 
scribers could in every case be imputed with a general charitable 


2 [1921] 1 us mo 658—660. 

3 [1951] Ch 

* [1964] 1 W. D R. 

5 Re Wilson [1918] Hr Ch. 814, followed. 

6 [1954] 1 W L.R. 700. The Judgment of Upjohn J., in the court below, is at 
Be 9 of the same volume. 
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intention and he thought that it was at least arguable that such 
anonymous subscribers intended to contribute only to a specific 
charity, without forming any intention as to the disposal of the 
money if the specific intention could not be carried out. If the 
anonymous subscriber could prove that he contributed to the fund 
there should be a resulting trust in his favour; if not, the money 
would be bona vacantia, and on waiver of the Crown’s claim (in 
accordance with the usual practice) would be applied cy-prés. These 
conclusions are contrary to the judgments of Upjohn J. (who, 
however, left open the question of bona vacantia) and Denning 
L.J. in Re Hillier," both of whom held that anonymous sub- 
scribers donated their money irretrievably to charity, and it is 
submitted, are impliedly contrary to the views of Lord Evershed 
M.R. in Hillier and Ulverston and his limited acceptance of cy-prés 
by infection.” 

It is submitted, with respect, that the opinions of Denning L.J. 
and Upjohn J. are to be preferred on the grounds of administrative 
convenience. 

Jenkins L.J. was further of opinion ehat the judgment of 
Denning L.J. in the Hillier case went ** further than was necessary 
for the decision of the case? ; Denning L.J. hed expressed the 
view that a presumption should be made in favour of charity 
and that the court should impute to a named donor a general 
charitable intent * even if the object of the trust failed ab initio. 
Jenkins L.J. concluded that “in view of the strictly limited use 
made by Lord Evershed M.R. of the factor of anonymous con- 
tribution, and the dissenting judgment of Romer L.J., I cannot 
regard [the judgment] as representing the opinion of the court." 

Both the Ulverston and the Hillier cases can be reconciled 
on their facts, and it is suggested that Denning L.J. would not 
have dissented from the decision in Ulverston. There was no 
evidence before the court in the Ulverston case as to the intention 
of the named donors concerning the trust fund if the trust failed 
ab initio. But there were named subscribers (it is not stated how 
many, and perhaps this might be relevant) who were demandin 
the return of their money. The court was compelled to tak 
cognisance of the fact that such subscribers were not ** as charitably 
minded as the poor widows who give their mites." ? It is sub- 
mitted that the fact that in the Hillier case no named donor 
had demanded the return of his gift which was ** in marked contrast 
to the circumstances ° of Ulverston is vital. Such a demand 
would so far as these subscribers are concerned—in the absence 
of any contrary evidence—be sufficient to rebut Denning L.J.'s 


e $" Upjohn J. at p. 22; Denning L.J. at p. 715. 
7 Lord Evershed M R. in Ulverston at pp. 578—514. 
* [1954] 1 W.L.R. at pp. 715-716. 
* Denning L.J. in Re Hiller [1954] 1 W.L.R. at 715. 
19 Per Lord Evershed M.R. in Ulverston at pp. 574-575. 
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presumption in favour of charity. The divergence of view between 
Jenkins L.J. and possibly Lord Evershed M.R. (who, although he 
agreed with the reasons stated by Jenkins L.J., made no express 
comment on this point and was more concerned with explaining his 
cy-prés by infection dictum in the Hillier case) on the one hand, and 
Denning L.J. becomes vital in a case where the court is unable 
to determine whether the named donor intended to benefit charity 
generally or one particular charity alone, and where there is no 
demand by named subscribers for return of their gifts. Denning 
L.J. would then apply the out-and-out gift cy-prés, whereas 
Jenkins L.J. would hold that “ prima facie, the subscriber who 
gives his name intends to subscribe for the particular and exclusive 
purpose for which his subscription has been solicited and none 
other, and there will be a resulting trust in his favour if that 
purpose fails.” | Lord Evershed M.R. would seemingly regard 
the fact that the named contributors knew that their contributions 
were to be mixed with anonymous gifts as relevant in rebutting 
this prima facie presumption in favour of a resulting trust— 
provided the intention, of the donors was sufficiently equivocal. 

The question might well be unreal and artificial, An ounce 
of evidence is here worth a ton of law, and it is evident that 
in the end the question of general charitable intent is a question 
of evidence and of construction of relevant documents in the light 
of surrounding circumstances. If so each case must stand alone 
on its own facts.” 

In summary, the Court of Appeal has laid down the following 
rules in determining if there is a general charitable intent :— 


A. If there is a surplus after the immediate purposes of the 
trust fund have been fulfilled, then the court will impute 
to both named and anonymous subscribers a general 
charitable intent as to that surplus, which will be applied 
cy-prés. A resulting trust seems impossible to establish.” 


B. If the trust fails ab initio, 

(i) a general charitable intent will be imputed to anony- 
mous subscribers, particularly of small sums, for example 
during flag days, -and the money applied cy-prés. 
Jenkins L.J. dubitante, is of opinion that if intent of 
such donors is impossible to determine (if possible, then 
a resulting trust will be implied) their subscriptions 
might be bona vacantia. 

(ii) whether such a general charitable intent can be imputed 
to named donors is a question of evidence and construc- 
tion, (for example, whether there has been an inclusion, 


11 At p. 567. 
13 Beo Sarman J. in Re British School of Egyptian Archaelogy [1954] 1 W.L.R.° 
13 Quaere, ‘whether the surplus cases do raise a problem of general charitable 
intention since the money is vested in the charity, per Jenkins L.J. at p. 569. 
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in the fund of anonymous contributions). The court 
will bear in mind the realities of the situation and take 
account of the fact that named subscribers are or are 
not asking for the return of their money. If there is 
a demand, then this is very strong evidence in favour 
of a resulting trust. In the absence of any such demand 
Denning L.J. thought in Hillier that a presumption 
should be made in favour of charity. Jenkins L.J. in 
Ulverston, however, dissenting from Denning L.J. in 
Hillier, was of opinion that the presumption was in 
favour of a resulting trust to the donors. Lord Evershed 
M.R. semble agrees with this latter conclusion. 


Re Cooper’s Conveyance Trusts?* also raises the question of 
cy-prés, and is a further, though not novel, illustration that the 
problem of general charitable intent is ultimately a problem of 
construction and evidence. 

By a conveyance dated April 18, 1864, certain land and property 
in Kendal was assigned in trust for the purposes of the Orphan 
Girls’ Home at Kendal, and on failure of Whis said trust the trust 
property was to be held on trust for the person or persons entitled 
to certain mansion house land. The orphanageehad been main- 
tained fargely by «he Ministry of Education, who in 1958 withdrew 
their support. In June, 1954, the orphanage finally closed. 

Upjohn J. held that the gift over was void for remoteness. 
His Lordship was of opinion, following the Re Bowen line of 
cases that the gift to the orphanage could only be applied cg-pràs 
if it could be construed as an out-and-out gift and not a gift 
limited in duration. The gift in this case was peculiar in that 
it was not “ expressed to be in perpetuity nor, on the other hand, 
limited in duration." The “construction of the relevant docu- 
ments in the light of the relevant surrounding circumstances ” lead 
his Lordship to the conclusion that the gift was a gift of limited 
duration, which failed with the determination of the charity. There 
was accordingly a resulting trust to the next-of-kin of the donor. 


GARETH H. JONES. a 


PRIVATE INTERNATIONAL Law—ADOPTION 


Ix Re Wilson! Vaisey J. held that a child adopted according 
to a foreign law could not succeed to the movable property of 
his adoptive father, when the latter had died substantially intestate 


14 feed 1 W.L.R. 1096. 
15 [1898] 2 Ch. 491. 

e | [1954] Ch. 788. See also Re Wi:lby [1956] 2 W.L.R. 262, which virtually 
follows He Wilson. In this case the reader is entitled to be told (what does 
not appear from the report) that the adoption in question was void, being an 
adoption between Christians domiciled in & country which then allowed 
Adoption to Hindus or Buddhists only. 
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domiciled in England. He did not consider C. S. Nataraja Pillai 
v. C. S. Subbaraya Chettiar,? a decision of the Judicial Committee 
of the Privy Council, five years before, which was the result of 
mature deliberations (the appeal having been heard twice by the 
Board) and which awarded to a child adopted according to a 
foreign law the immovable property of his adoptive mother, who 
died intestate domiciled abroad, notwithstanding the fact that the 
lew loci rei sitae did not admit the adoptee as an heir. Since, 
apart from other issues of interest to academic writers on Conflict, 
this decision contradicted the fundamental rule? that the descent 
of immovables is governed by the lew situs, both the facts and 
the rationes deserve careful analysis. 

V, the widow of a Hindu who died domiciled in French India ' 
(Pondicherry), went about half a century ago to Madras (then 
in British India) and there adopted a boy, S, whose domicile up 
to that time seems certainly to have been in British India, although 
the latter point was not judicially investigated but appears simply 
from the facts. According to the law of her own domicile V was 
entitled to adopt a boy, without either her husband's or any other 
person's consent, and if she adopted, he would on her death intestate 
inherit not only, her own acquired property but also the estate 
which she had inherited from her husband. According *to the 
law of Madras, on the other hand, & Hindu widow could adopt 
only with the appropriate consent or consents and the adopted 
son would be a son of her husband in the eyes of the law and 
would divest her of her deceased husband's estate.* 

After V's death S sought to obtain possession of her immovable 
estate located partly in French India and partly in Madras. The 
fact of his adoption was disputed and also V's right to adopt S, 
but in the French courts the validity of his adoption was upheld 
in litigation which persisted as far as the Cour de Cassation in 
Paris, and S was put in possession of the lands in French India. 
After much litigation in British India, in which S was generally 
successful, principally by virtue of his success in the French courts, 
persons in possession of certain of the Madras lands appealed to 
the Madras High Court? on the grounds that the burden of proof 
lay on S to show that he was entitled to the estate before they 
could be dispossessed; that S was not a validly adopted son of 
V's husband or of V herself according to the law of Madras; and 
that, since the lec situs governs the descent of immovables, lands 
in Madras could not descend to a claimant not there recognised 
as an heir. S himself had nearly twenty years previously aban- 
doned his claim to be a son of V’s husband (obviously because 
he could not prove the consents required for that purpose) and 


(1949) L.R. 77 I.A. 88; E^ [1950] 1 Mad.L.J. 172 (P.O.). 
2). 


.I.R. 1954 8.0. 879. 
.L.R. [1989] Madras 507. 
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he relied solely upon the validity of his adoption by V and the 
status thus created, both possible only at French law and established 
by the litigation in French courts. 

A bench of the High Court, consisting of the Chief Justice, 
Sir Lionel Leach, and Madhavan (later Sir Madhavan) Nair J., 
both subsequently members of the Judicial Committee, found for 
S on the following grounds: — 

(1) Under French law (as was admitted) a widow could adopt 

to herself and make the boy her heir-at-law; 

(2) Succession to the estates of foreigners is governed by the 
Indian Succession Act except where they are Hindus, 
Muslims, etc. This is because the Act specifically excludes 
such persons. Therefore the succession to V must be 
determined by Hindu law, her “ personal law ’’; 


è Khatubai v. Mhd. Haji Abu, I.L.R. 47 Bombay 146, P.C. This Privy Council 
case would seem at first sight to have been a precedent binding upon the 
High Court. This 1s not so. A Muslim belonging to the Hala) Memon 
community domiciled in Porebunder (s.¢., abrod) died intestate in Bombay. 
The question was whether his estate im British India (which seems to have 
been, and probably was, exclusively movable) descended according to the 
Islamio law, which applied ın the case of Hala: Memons flomiciled m Boribey, 
or the Hindu law, which was applied to Porebunder Halai Memons by the 
courts of Porebunder. Since he was & Muslim the Succession Act did not 
apply, and it appeared at first sight that the Islamic law should be apphed. 
Lord Dunedin held that ''so far as the question for decision im the present 
appeal 18 concerned " the personal law must be applied, and that was the 
law 8s applied to persons of the same description in Porebunder. It 1s to be 
observed that there 1s no evidence that the estate mcluded immovable property, 
and this case was not discussed in Nataraja's case or treated by their 
Lordships of the Privy Council as & precedent. And it must be pointed out 
that ‘‘ personal law " has a special meaning in India, which must be stated 
in order to obviate the suggestion of a renvo; here. Every propositus who is 
not governed as to descent and distribution by the Indian Succession Act 
is governed by his personal law, which may be Hindu law (one of several 
possible varieties regulaily applied by the British Indian courts), or Islamic 
law of st least two possible schools; or proof may be made of the applicability 
of one of & collection of mnumerable customary laws in derogation of the 
Hinde or Islame law. Parsi law is separately catered for. In the case of 
many Indian Muslims (particularly prior to 1987) Hindu law apphed by 
custom. Thus the Indian courts took judicial notice of the applicability of 
Hindu law to certain classes of Muslims. In Khatubat’s case the Success 
Act pointed to the ‘‘ personal law " without indicating which lew it should 
be. The Islamic law could not be applied because the heirs were able to 
prove that their particular community was not governed by Islamic law at 
all but by rules analogous to Hindu law: hence the court was obliged to 
treat the, proposstus not as a deceased Muslim but as a deceased Hindu. In 
Nataraja’s case, however, there was never any question that V was governed 
by a special custom in derogation of the Hindu law whereby she was entitled 
to adopt to herself without consents, etc., for customs of this character (which 
no doubt exist) can only be proved with respect to a caste, and V belonged 
to caste indubitably governed in British India by the ordinary Hindu law 
as administered in Madras State. This is æ vital distinction, not less 
important than the fact that no immovables appear to have been involved 
in Khatubai's case. French Indian Hindu Jaw may be the '' personal law ”’ 
of French Indian Hindus in contradistinction from the civil law of French 
India: ıt is a foreign law from the point of view of British Indian courts, 
like Japanese law. See also T. B. Rama Rao, ' Private International Law in 
India,’ (1955) 4 IYBIA, 219, 224-296. 


68 THE MODERN LAW REVIEW Vor. 20 


(8) Because the personal law is the basis of decision the rule 
in favour of the lew situs is excluded. The lem situs is 
the Succession Act, and this does not apply for the reason 
stated above; and 

(4) British courts recognise & declaration of status by the 
[| courts of the domicile in a matter of succession to movables; 

and where the personal law must be applied such declara- 

tion must be valid as to immovables also. ‘* No reason 

exists for making any distinction." 
It is necessary to point out that their Lordships failed to observe, 
or in the interests of law reform ignored, (a) that the rule indi- 
cating the personal law operated normally within British India 
in regard to migrating Hindus only (they cite Mayne's Hindu 
Law and Usage at a passage which, upon inspection, is found to 
relate merely to this well-known rule’); (b) that the reference to 
Hindu law in the Succession Act (by exclusion of Hindus from its 
operation) does not authorise the British court to apply a foreign 
Hindu law; (c) the lew situs is in reality the law chosen to apply 
to the succession and among such laws the Succession Act is only 
a possible alternative; and (d) that the French courts might be 
admitted to be courts of the domicile of S only if he had been 
validly adopted according to British Indian law, a contention 
which he himself had long ceased to make; for as an unadopted 
child he retained his Madras domicile. 

In the Privy Council S succeeded again. In the course of 
the Advice, delivered by Lord Greene, the following rationes 
appear : — 

(1) The widow’s capacity to adopt a son to herself and the 
status of the child so adopted were matters to be deter- 
mined in accordance with the law of her domicile. 

(2) Apart from the French decisions the appellants had admitted 
in the High Court V’s right to adopt to herself with the 
classes? of effects claimed by S. 


° f' (1920) L.R. 47 I.A. 218. Mailathi Anni v. Subbaraya, I.L.R. 24 Madras 650, 
is readily distinguishable, since there the court refused to convert into a 
limited estate the inheritance which had passed absolutely to a French Indian 
eri widow, who migrated to British India after her husband, the propositus’ 
eath. 

A hasty reading of the Advice might suggest that their Lordships believed 
that counsel for the plaintiffs-appellante "hed admitted that by French law 
8 was entitled to the Madras lands and that French law must be applied. 
Naturally he cannot have made such a fundamentally damaging admission, 
and if ie had the court would not have been absolved of its duty, since 
admissions of counsel as to law stand upon an entirely different footing to 
admissions of fact. Counsel must have admitted that +f French law were 
applicable in respect of immovables, which he denied, S's claim could not be 
resisted. And this, as Lord Greene points out, was a correct statement of 
the French law on the point. The authority, which is not mentioned in either 
judgment, may be sought in Léon Sorg, Traité théorique et pratique (Pondi- 
cherry, 1897), 127. 
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(8) From the circumstances the court might infer that the 
requirements of French law had been complied with, 
and the French judgment must be considered strong and 
uncontradicted evidence thereof. 

(4) The argument that to succeed to immovable property in 
British India the adoptee must have been validly adoptedj 
according to the municipal law of British India could not 
be accepted, since the status of S fell to be determined 
by French law. 

(5) The law of S’s domicile had made him heir to V and there 
appeared “ no reason in principle why a person who by the 
law of his? domicile and thus (as is admitted) by the law 
applicable in British India must be regarded as the adopted 
son of the owner of immovable property in India should 
be regarded as incapable of succeeding thereto any more 
than he would be incapable of succeeding to movables."? 

This decision is therefore authority for the following propo- 

sitions : — 

(a) The lem loci adoptionis does nog govern the effects of 
adoption. 

(b) The lem situs does not determine the heir to immovable 

* propertys or, the lew situs is bound to include foreign law 
where the propositus was last domiciled abroad (a doctrine 
which seems virtually to emasculate the lew situs rule). 

(c) The status of adopted child can be created if the adopter 
has the right to adopt according to his own lew domicilii, 
without reference to the law of the domicile of the adoptee 
prior to adoption. 

(d) All an adopted child's rights of succession are to be deter- 
mined solely by the lew domicilii of the adopter, provided 
that that law holds the child to have been validly adopted, 
even if the lew fori would deny the validity of such an 
adoption. 

It would follow therefore that we have strong suasive authority 
for the proposition that if A adopts B in Italy and dies domiciled 
in Italy leaving immovables in England, the English court must 
hold B entitled to that property, notwithstanding the fact (estab- 
lished in Re Wilson, supra 1°) that the Administration of Estates 
Act and the Adoption Act read together (unquestionably our only 
lew situs) do not contemplate adoptions outside the British Isles. 
Moreover, if C, domiciled in Switzerland, goes through a form of 
adoption of an English child in England whilst without capacity 
to adopt according to English law and dies intestate leaving 
immovable property in England and in Switzerland, an English 


9 My italics. His, videlicet, because he was validly adopted according to his 
eged adoptive mother's. 
10 And again n Re Wilby, eupra. 
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eourt must put the child into possession of the English immovables 
if a Swiss court had upheld the validity of the alleged adoption. 
But this conflicts with the ratio of Re Wilson, which was to the 
effect that an adoptee's rights of succession are governed by the 
municipal law limiting the succession. England has not yet 
P abandoned the lew situs rule?! and the rules of English Private 
International law are binding in India under the head of Justice, 
Equity and Good Conscience.? Yet Nataraja’s case has recently 
been followed in India ? and, though it can be overruled in India 
and Pakistan, it is still a binding authority in a great part of 
the Commonwealth. This is unfortunate since, it is submitted, 
the decision is vitiated by a circularity of reasoning: ‘‘Is this 
adoption valid? "—* Yes, because the foreign court says so."— 
* What effect shall we give to this adoption? "—' The effect 
the foreign court has given it."—'* Upon what basis have they 
given it effect? "—'* Upon the basis that they have found the 
adoption valid." .Accordingly the municipal law is silenced and 
the forum deprived of its independent jurisdiction. Perhaps this 
is desirable from a brogd view of international relations, but it 
would seem that treaties implemented by statute are the proper 
means of achievipg that object. 


J. Duncaw M. DzrnzkrT. 


Tort IMMUNITY BETWEEN HUSBAND AND WIFE 


In Tooth & Co., Ltd. v. Tillyer, the Australian High Court has 
pronounced on another aspect of the problem considered by the 
Court of Appeal in Broom v. Morgan.” In that case, the Court 
of Appeal had to decide whether the immunity of a husband from 
actions in tort at the suit of his wife extended to the employer 
of the husband who would otherwise have been liable for the tort 
in question. The Court of Appeal held (agreeing with decisions 
of the New York Court of Appeals and of the Supreme Court of 
New South Wales) that the employer was liable in such circum- 
Stances, but it is not easy to extract clear and agreed reasons for 
the decision from the opinions of Singleton, Denning and Hodson 
L.JJ. In Tooth’s case, the High Court had to decide whether an 
employer could recover over against a husband for negligent injury 
inflicted by the husband upon his wife in circumstances making the 
plaintiff liable to the wife under the New South Wales Workers’ 
Compensation Act; section 64 of that Act enables an employer 
who has paid compensation in respect of an employment accident 


11 See references in 7 Halsbury an ed.), 50-51. 

14 (1887) L.R. 14 I.A. 88, 96. Bee T. S. Rama Rao, ctt. sup. 
15 57 Bom.L.R 1026; s.c. A.I.R 1966 Bombay 49. 

1 1956 A.L.R. 891. 

2 [1958] 1 Q.B. 597. 
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to recover against any person under “a legal liability " to pay 
damages in respect of the same harm. To the obvious answer 
that the husband was not under “a legal liability," either at 
common law or under the Married Women’s Property Acts, the 
employer argued that Broom v. Morgan and similar cases rest at 
least partly on the view that the immunity of the husband from 
suit by his wife is merely procedural,-and that some sort of 
“ liability °? exists in the husband. The court reviewed the 
decisions and also relevant articles by Professor Kahn-Freund,* 
Messrs. Hughes and Hudson,‘ Professor Hamson,° Mr. E. C. Todd * 
and the present writer,’ and the editorial note in (1958) 69 L.Q.R. 
296. The court also referred to the common law history of the 
doctrine that “husband and wife are one," and suggested that 
* the conception of the unity of husband and wife was but an 
ew post facto explanation and not a source of the state of early 
English law upon the subject." But their Honours concluded that 
the husband was under no “ liability ’? to the wife for the purpose 
of the Act in question: ** We may be certain that the notional 
* liability * which in America, and now to some extent in England, 
has been discovered or devised as sometfüng which is concealed 
under the delictual immunity attaching to husband and wife 
mutually had no place at common law nor in tfe minds of those 
responsible for the provision embodied in section 64. Such a 
metaphysical unreality is not characteristic of common law doctrine 
relating to wrongs." The High Court therefore rejects a main 
basis upon which the views of Singleton and Hodson L.JJ. rested 
in Broom v. Morgan, and one of the grounds adopted by Denning 
L.J. It did not, however, deal with the other ground suggested 
by Denning L.J., namely that the employer's liability in such 
eases is not vicarious but primary; that consideration is irrelevant 
to the workers! compensation problem. 
G. S. 


CORRESPONDENCE 


L] Tus Enrroz, 
The Modern Law Review. 
November 27, 1956. 


Sir, 


Apropos of L.C.B.G.s note on the implied warranty for fitness at pp. 544— 
545 of your issue of September, 1906, it might be of interest to recall a case 
` brought before Governor Sancho Panza, A tailor was arraigned for making 
five caps out of a valuable material supplied by the customer, caps large 
enough for belng put on the fingers of the hand, but not large enough for 
wearing on the head. The defence was that the tailor had made caps to 
order, and that there was no warranty on his part that these could cover 
the head. The customer had, after inquiry from the draper, purchased cloth 
to the measure of one cap for his head, but thought that the tailor would 
perhaps cheat him out of part of the cloth. So he asked if two caps could 
not be made out of the same material The tailor replied that this could 
be done. The customer went away, but his suspicion of the tailor or perhaps 
his own avarice got the bétter of him. He returned and inquired if three 
caps could possibly be made. The tailor again answered in the affirmative. 
The customer left whe shop, but soon enough returned to ask for four caps 
to be made. Again the tailor agreed; and this was repeated for the fifth 
time. The tailor was held not to blame. 
Is not this the parental case for the suits of the nature commented upon? 
Did Cervantes foresee all of them hundreds of years ago? Are not the 
human problems very human after all? 


Yours truly, 
C. M. SHAFQAT, 


Senior Civil Judge. 
Sheikhupura (Pakistan). 


- 
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REVIEWS 


Tur FEpxRAL Lovanrvy-SecumgiTY Proeram. Report of the Special 
Committee of the Association of the Bar of the City of New 
York. [New York: Dodd, Mead & Company. 1956. xxvi 
and 801 pp. $5.00.] 


Soowza or later the basic common sense of the American people reasserts 
itself. And for the past two years it has begun to reassert itself strongly 
against the excesses which legitimate resentment of the Communist threat 
had persuaded it to countenance for too long. At first it was difficult to 
be sure that the tide really had turned against the wave of suspicion and 
intolerance which had swept over the country. The removal from a position 
of influence and publicity of the arch-demagogue who had swum in on the 
crest of the wave seemed to be little more than the fortuitous result of a 
shift of the balance of power in the Senate and of resentment of his manners 
rather than of his opinions and methods. But it was soon apparent that this 
was one of many straws in the wind. The voice ef true liberalism—shocked 
into silence by the Hiss case—is again being heard and listened to, and 
quietly but firmly the American public is beginning to make it clear that it 
is not prepared to forfeit its birthright of freedom of speech and conscience. 

One of the many’ signs of the receding tide was the appointment in the 
spring of 1955 of a special committee of lawyers to review the Federal Security 
Programmes. The Committee was appointed by the Association of the Bar 
of the City of New York—a body with a deservedly high reputation for 
enlightened public spirit—and was financed by another admirable organisation 
—the Fund for the Republic. The Committee was an exceptionally strong one, 
with members drawn from many different states and cities of the Union—New 
York, Chicago, New Orleans, Washington D.C. and Los Angeles—and aided 
by a staff which included Professor Elliot Cheatham of Columbia. They 
conferred with a wide range of persons in all walks of life. The influential 
report now published deserves the closest attention not only in America but 
throughout the Free World—and beyond. It has lessons for us all. Happily 
it has already received considerable publicity in the British Press, and here 
attention can only be drawn to certain of its salient points. 

There are at present seven separate Federal security programmes now 
covering some 9,000,000 civilian and military personnel, of whom 6,000,000 
are civilians.) It is with these programmes that the Committee was concerned, 
In addition, there are state requirements for loyalty oaths which are indirectly” 
affected by the Federal programmes since they are linked to the Attorney- 
General’s List of “subversive” organisations. 

Having reviewed the various Federal programmes in detall the Committee 
sum up (at p. 188) their conclusions on the achievements and intangible 
costs in two short paragraphs that are worth quoting in full: 


“It is probable that some undesirable and even dangerous persons have 
been ousted or barred from employment in Government or industry. It 
18 likely that important scientific and technological developments have been 
withheld from an aggressive enemy, but the consequent slowing down of 
his potential for aggression was of short duration. It seems clear that the 
reputation of the Government service has been cleared of the imputation 


1 The number of persons covered by them from their origin is several millions 
larger: see p. 116. 
° 78 
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of grave subversive infiltration, with improvement of the morale'of some 
of the employees. Similarly, it is suggested that the security clearance has 
somewhat facilitated the prompt operation of the work of the Government. 

* On the other side of the balance there has probably been some im- 
pairment of positive security through the slowing down of scientific and 
technological advancement. There has been an injury to our international 
repute and security from the maintenance of a system which seems to our 
friends abroad to go beyond the true needs of national security. There 
has probably been some injury to the morale of the government service 
and certainly needlessly severe burdens to a considerable number of 
individual employees who have been unnecessarily suspended, tried and 
subsequently cleared. And there is some evidence of a general blunting 
of our national concern with freedom of speech and fair hearings, although 
that is clearly on the rise again.” 


They then make proposals for far-reaching changes, saying (at p. 24): 
“We deem it appropriate that members of the Bar should do this. Indeed, 
as we conceive it, our duty as lawyers requires us to do so. The Ber in 
the United States has always been, and must always be, alert in the protection 
of the liberties on which our country was founded as well as of other 
measures essential to national security. It is so, in fact, with lawyers in 
every country where freedom exists or is emerging." This is well said, and 
it is to be hoped that lawyers everywhere are in fact mindful of these duties. 
As this quotation shows, the Committee are rightly conscious that their duty 
is not merely to minimise restraints on liberty but also to maximise efficiency 
in measures of national security. Their proposals are the more weighty 
because of the emphasis which they place on the latter. An attempt,to screen 
nine million people is objectionable not only because the vast majority will 
be subjected to undeserved scrutiny but because it is so easy for the small 
unreliable minority to escape detection. 

The Committee find weaknesses in four aspects of the programmes. 

1. There is a lack of co-ordination and supervision of the various 
programmes. 

To correct this they recommend the appointment of a Director of Security 
in the Executive Office of the President to conduct & continuous review of 
and supervision over the various programmes and over the classification of 
information.? 

2. The scope of the programme is too broad in that positions are covered 
which have no substantial relationship to national security. 

The Committee’s proposals would restrict the need for clearance to sensitive 
positions and no others, ie. to personnel (a) who have access to material 
classified as top secret or secret (not confidential) or (b) who have a policy- 
making function which bears a substantial relation to national security. -This 

ould reduce the number of civilians subject to the programmes from 6,000,000 
to less than 1,500,000 and would entail the total abolition of the especially 
objectionable programmes for Port Security and for International Organisa- ' 
tions’ Employees. 

8. The standards and criteria for security clearance do not sufficiently 
recognise the variety of elements to be considered, including the positive 
contribution which the employee may make to national security, and they do 
not readily permit a common-sense judgment on the whole record. 

The present standards rightly emphasise reliability rather than loyalty — 
though unfortunately this is not fully recognised by public opinion, which tends 


2 The Report emphasises the importance of proper classification and the tendency 
to, and dangers of, over-classification (pp. 69 et seg.) The value of its* 
observations on this topic is certainly not faite to the U S.A. 

3 Except, most anomalously, in the case of employees in International Organisa- 
tions, where the test is that of loyalty to the United States. 
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to treat a refusal of clearance as a verdict of disloyalty. But they are 
insufficiently explicit in the breadth of the factors to be weighed in reaching 
a determination, and they are unsatisfactory in that the security officials must 
generally be convinced that retention in the public service is “clearly con- 
sistent” with national security. As the Report says (at p. 151): “In the 
hands of a literal minded hearing board or administrator, the “clearly 
consistent” test may produce results contrary to common sense, unfair to the 
employee, and opposed to the long range interests of the nation.” Though 
the Committee do not say so, it is reasonable to suppose that they had the 
Robert Oppenheimer case in mind when they made this observation. 

The Committee recommend (see pp. 9 and 149 et seg.) that the standard 
shall be expressed thus:— 


“The personnel security standard should be whether or not in the 
interests of the United States the employment or retention in employment 
of the individual is advisable. In applying this standard a balanced 
judgment shall be reached after giving due weight to all the evidence, 
both derogatory and favourable, to the nature of the position, and to the 
value of the individual to the public service.” 


On the vexed question of “ guilt by association” (as it is often misleadingly 
called) the Committee say, very sensibly: “A person's associations with 
organisations or individuals may properly be considered in determining his 
security suitability. But [an adverse conclusion] should not be reached 
without adequate basis for determining that he shares, is susceptible to, or is 
influenced by, the actions or views of such organisations or individuals.” The 
Attorney-General’s List should be abolished unless it can Me revised so as to 
be kept up to date, iricate the period and nature of the subversive activities 
of each organisation, only include organisations which have been given an 
opportunity to be heard, and contain a statement that mere membership of an 
organisation, not declared illegal by statute, shall not establish the subversive 
character of the individual. It seems likely that the burden of maintaining the 
List on this basis would be such that abolition may prove more acceptable to 
the authorities. From every point of view this is probably the better alter- 
native. Unhappily quite disproportionate weight has in the past been placed 
on the List and, notwithstanding the suggested explicit statement to the con- 
trary, it will be difficult to disabuse the mind of the public of the belief, 
sedulously fostered by certain elements, that membership of a named organisa- 
tion is per se evidence of guilt. It is difficult to see what real use the List 
would fulfll baving regard to the further proposal of the Committee that the 
Department of Justice shall on request make available relevant evidence in its 
files concerning all organisations whether defunct or not, the character of which 
may be pertinent in a pending inquiry. 

4, The security programmes fail in various respects to protect as they could 
the interests of the Government and of employees. 

The Committee’s important proposals to counteract this weakness cannot 
unfortunately be adequately summarised in the space here available. They 
include recommendations for better training of security officers, for the estab- 
lishment of detailed procedures for screening, formulation of charges, hearings 
and calling of witnesses and confrontation. They deal with the right to legal 
representation at all stages and with arrangements for the treatment of 
charged employees pending disposition of charges. In a word, they seek to 
make the investigations both more thorough and more fair and to ensure 
procedural due process. 


° 4 The Report suggests that this is a relic of the earlier programmes where the 
test was loyalty rather than reliability. But confusion in this respect seems 
to be ineradicable; ıt was certainly displayed in England in the comments 
on the Lang case. 
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In this sphere we in Britain have tended to be complacent—a complacency 
which recent events have shaken somewhat. The Burgess and Maclean case 
showed that our security checks were seriously deficient. They were tightened 
up, but in the process too little attention may have been paid to the pro- 
tection of the individual. It is probably true that we deserve our reputation 
for maintaining civil liberties without reliance on constitutional or legislative 

* safeguards and probably the time has not yet come, and God willing it 
never will come, when we need an elaborate code on the lines recommended 
by the Committee. But constant vigilance is needed—especlally vigilance from 
the legal profession—and we cannot afford to view the American picture with 
smugness. The comment of more than one American observer of the recent 
case of the I.C.I. solicitor was that in the States Mr. Lang would have obtained 
greater satisfaction than he did here. Even under the existing American 
programmes he could have obtained a clearer formulation of the charges 
about him; under the Committees recommendations he would have been 
entitled to know the nature of the evidence and to be confronted by the 
witnesses on whose evidence the Ministry relied unless the hearing board 
decided that this would be injurious to national security. It is not suggested 
that the result of the Lang case was unjust—the whole point ig that no one 
has the information necessary to decide whether it was just or not. Our 
tradition of fairness in matters of this sort justifies us in hoping that the 
Ministry's decision was correct. But one cannot help regretting that if justice 
was done, it was not algo manifestly seen to be done. If, unhappily, there 
should be further cases of a similar type, it is to be hoped that the 
authorities and the “three wise men” will seriously consider whether greater 
disclosure cannotebe made without detriment to national security, Govern- 
mental reputation for fairness has suffered because of an over-readiness to 
claim privilege for information on Ministerial files. If those concerned read 
this Report, as it is hoped they will, they may be encouraged to believe that 
in the long run it is in the interests of national security and confidence to 
place one's cards on the table and that normally the only justification for 
refusing to do so is if this might lead to the identification of a regular 


under-cover agent. 
L. C. B. G. 


MATRIMONIAL Property Law. Edited by Professor W. FRIEDMANN, 
University of Toronto School of Law. Comparative Law Series, 
Volume 2. [London: Stevens & Sons, Ltd. 1955. 472 pp. 
68s. net.] 


COMPARATIVE STUDIES IN Communiry Prorerty Law. Edited by 
> Jan P. CHaAnMATZ and Harriet S. Daccerr. [Louisiana State 
° University Press. 1955. ix and 190 pp. $6.00 net.] 


Matrimonial Property Law is the second volume in the Comparative Law 
Series of the University of Toronto School of Law. Like the first volume 
(a symposium on The Public Corporation) and the third (on Anti-Trust 
Laws), the present volume is edited by the indefatigable Professor Friedmann. 
It is to be hoped that Professor Friedmann’s translation to the Columbia 
University will not mean the cessation of this series, the chief value whereof 
lies in the examination of some problem of universal legal significance by the 
collation of reports setting out the solution reached by a particular legal 
system, these reports being prepared by experts in their own systems. The 
result is of great service to the teaching of comparative law in that it supplie? 
&n authoritative textbook for the use of students unable often to read any 
language other than English. Indeed, few teachers of Jaw could claim the 
linguistic versatility needed to amass unaided such & mine of information from 
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so many Systems as is to be found within the covers of each volume in this 
geries. 

The Editor divides the present volume into four parts. In the first are 
placed the States which adopt a system of community of property between 
spouses: France, Louisiana, New Mexico and western United States, Quebec, 
South Africa and the USSR. In the second, England, New York, and the 
common law provinces of Canada are included as representative of systems 
of separation of property. The third part is concerned with the so-called 
intermediate systems of Germany and Sweden, while part four concludes the 
volume with a short but penetrating comparative analysis by the Editor. 

It would be presumptuous to venture upon a detailed criticism of each of 
the learned articles which make up this book, yet some general observations 
upon certain of the contributions may be permitted after a complete and 
careful reading of the whole. 

Many readers will doubtless turn first in this book to the account of 
matrimonial property law in the USSR which is written by Professor Hazard. 
What is interesting about the Soviet law here is its adherence to traditional 
civil law concepts. Even as an instrument of revolutionary policy this branch 
of the law thought fit to return (in 1927) to a form of community of 
acquisitions, while peasant households preserved fron, the first the customary 
community system which had prevailed under the 'k:ars. The principle of 
community is overlaid with many exceptions to which the courts seem very 
ready to add where social policy requires ít, so that “an outsider obtains 
the impression that the subject of marital propert$ is still developing on a 
basis almost like that of growth in the Anglo-American common law.” There 
is an interesting sidelight to the English case of Hoddinotg v. Hoddinott in 
the argument of a Rugsian legal writer that lottery winnings on a State bond 
owned by one of the spouses belonged to the spouse in whose name the bond 
is registered and do not become part of the community property, even though 
these bonds are usually purchased from wages which are community property 
under the Code. The whole account makes a fascinating commentary on the 
increasing emphasis in official Soviet policy that the woman’s essential role is 
that of homemaker: this concern for stable family life is a long road from 
the early salad days of divorce by consent or even unilateral declaration. 

A sense of disappointment was left by the account of the French law 
from the distinguished pen of Monsieur Mare Ancel. M. Ancel well remarks 
that French matrimonial law corresponds in some respects in its extreme 
complexity and technicality to the law of real property in England. Certainly, 
the foreign student who can master English real property will have received 
an awful initiation into the mysterious thought processes of English lawyers. 
Conversely, the common lawyer who wrestles with Title V of the Code 
Napoléon and the attendant gloss of case law and practice will penetrate to 
that inmost shrine of the Droit civil which remains a closed door for those 
who busy themselves with such externalities as the system of civil courts and 
the theory of sources. The votaries of this branch of French law are, of 
course, the notaries, and perhaps it is only from the notariat that the 
practically minded common lawyer could expect a satisfactory answer to the 
queries raised in his mind by the articles of the Code and their treatment in 
the textbooks. As the conveyancers for real property, so the notaries for 
Title V convert the abstractions of the law into a working piece of social 
machinery; at the present day they do more, for by a kind of notarial equity 
they temper and even distort certain of the texts which are felt to have fallen 
behind in the race between legislative reform and social progress: a notable 
example is the amelioration of the plight of the surviving spouse by certain 
practices en dehors des textes. Of all this M. Ancel’s somewhat formal account 
ef the French law leaves the reader unsuspecting. Perhaps one could not 
ask for so much within the compass of twenty-eight pages. Even as a formal 
account, however, this statement of the law can be criticised as presupposing 
too much of the reader. Thus, the institution contractuelle is inadequately 
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explained (p. 9); in this explanation the term “disposable quantity” is em- 
ployed, which surely begs another explanation for the uninitiated. At p. 18 
confusion is inevitable when we read: “There are usually in the community 
three masses of distinct assets: the common property belonging to both 
spouses, the personal property of the husband and the personal property of 
the wife. The assets which do not fall in the community and remain the 
e personal property of the spouses are called the separate property.” This only 

becomes meaningful when it is realised thet the word community means at its 
first appearance communal régime and at its second common property. The 
fault is often one of translation and his translator has served M. Ancel very 
ill. Surely the English equivalent for Ancien régime is not Ancient Law but 
Ancien régime (p. 4); expressions like “indivision” (p. 5), “search of pater- 
nity” (p. 6), “the sales price” (p. 17), and “bare ownership” (p. 24) are in 
their context inelegant or obscure or both. At p. 28 “lawful parents” must 
mean lawful relatives, a schoolboy mistranslation of parents. It suggests, 
moreover, an unfortunate unawareness of English legal terminology to trans- 
late biens as “goods” (p. 19) when they include fmmovables. The persistent 
use of personal property to mean separate property 1s likewise unfortunate. 

The English law is presented with great soclological insight by Professor 
Kahn-Freund; witness his striking opening paragraph of which the first 
sentence summarises the contents of the whole book: “The main problem 
which every system of matrimonial property law has to solve is the recon- 
ciliation of the needs of the household as an economic unit with the ideas 
of individual ownership of the one hand and with the claims of the spouses’ 
kinship groups on the other.” This triangle of social forces has to be held 
in a constantly shifting equilibrium by the law. 

In England, as elsewhere, community of property is “non-U,” Separation 
of property “U.” For, as Professor Kabn-Freund points out, 


* The lower the status of the spouses in the social and economic hierarchy, 
the larger will be that proportion of their possessions which is destined 
to personal use and consumption, the more comprehensive consequently the 
transformation of their property situation by their marriage and by the 
establishment of a household. The economic substratum of the household 
community: the family home, household furniture, household savings, and 
current earnings and other income used for the satisfaction of daily needs, 
are usually the total or the bulk of the property and income of working 
class and small middle class families, while they play a comparatively 
insignificant role among the possessions of the upper classes.” 
Historically, the common law was communistic, although it centred property 
rights in the husband. It was equity which developed the separate estate 
to meet the requirements of the mercantile and capitalist society which began 
to develop in the sixteenth century. “The purpose of equity was to keep the 
family (kinship) property intact and to preserve it from being sacrificed to 
ome the husband's speculative undertakings or extravagant habits or fancies.” 
With equity as “pacemaker” and pioneer in technique the legislature intro- 
duced in 1882 a universal matrimonial régime of separation of property. 
Professor Kahn-Freund explains that the principle of the equal status of the 
sexes (with which most would agree) had in English law become entangled 
with the more disputable principle of separation of property, and that the 
first could only be achieved through the second, although equality of status 
is perfectly compatible with a system of community. 

The learned writer proceeds to demonstrate how the seeming absoluteness 
of the separation system is subject to numerous qualifications—many assets 
are expressly or impliedly brought by the spouses into co-ownership; the wife, 
qua housewife, has the right to pledge the husband’s credit for necessaries» 
the husband is debarred from suing the wife for the conversion of, dr trespass 
to, his property, though the wife may sue the husband; consorting spouses 
cannot commit larceny from each other; the rigour of the principle of 


Jax. 1957 REVIEWS 79 


separation may be tempered by section 17 of the Act of 1882, in the applica- 
tion of which the judges have often been inspired by the idea of community, 
for example, in the development of the wife’s “equity” to remain in the 
matrimonial home belonging to the husband; more important is the law of 
intestacy, which, since 1952, introduces for small estates a principle of universal 
community after death, while in every intestacy the “personal chattels” pass 
to the survivor. “If the present law of matrimonial property (the principle 
of separation) and the law of intestate succession are viewed as one (as they 
ought to be), the gulf which separates English law from a system of community 
mortis causa is less wide than appears at first sight.” 

Finally, the writer shows how, for the purpose of family maintenance and 
social security, the English law has recognised the reality of the household 
community. In this section, which is a masterpiece of compression, the com- 
plex amalgam of the modern law of maintenance is analysed historically into 
its constituent elements of common law, poor law, ecclesiastical law, and 
modern legislation. Inevitably, a few errors of detail have crept in: thus, 
section 8 of the Vagrancy Act, 1824, is no longer in force as stated (at p. 805, 
note 20), being replaced by section 51 of the National Assistance Act, 1948; 
the Poor Law Act, 1927, was not (as suggested at p. 805) the first statute 
to include the husband among the persons whose liability of maintenance 
could be enforced by the Poor Law authorities: the husband’s liability in this 
respect is the subject of section 88 of the Poor Law Amendment Act, 1868, 
while a wife with separate property was made liable to the parish for her 
husband's maintenance by section 18 of the Marriéd Women’s Poperty Act, 
1870; the statement (at p. 809) that “the wife’s right to be maintained by 
the husband can be enforced by her (as distinguished ffm the assistance 
authorities) only after*elther proceedings for divorce, separation, or restitution 
of conjugal rights have commenced or else the consortium has (for the time 
being at least) come to an end” must be qualified by her presumptive right, 
even during consortium, to pledge his credit for necessaries; and it might well 
be mentioned that the Summary Jurisdiction Acts empower justices to make 
separation as well as maintenance orders. Professor Kahn-Freund concludes 
that the general idea of the law of family maintenance is that the family 
income constitutes a fund destined to support the members of the household 
and that it is the primary duty of the husband to keep this fund supplied. He 
proceeds to demonstrate how this same notion of a common family fund 
dominates the law of social insurance, and in particular the practice of the 
National Insurance Commissioners in settling claims. 

The learned author concludes that, while the various agglomerations of 
legal rules which make up the English matrimonial régime have never coalesced 
into one integrated unit, yet their combined effect suggests that English law is 
slowly groping its way towards a compromise between the ideas of separation 
and community, a compromise which will, in all likelihood, remain in a state 
of flux. 

German law is classified as an intermediate system in that the Civil Code 
of 1900 established separation of property between spouses but vested com- 
munity of administration in the husband, who enjoyed not only the administra- 
tion but also the usufruct of the wife’s property. Spouses were, however, 
free to contract out of this statutory régime. German matrimonial law is at 
present in confusion because the new Federal Constitution provided that men 
and women should be equal before the law and that any law conflicting with 
this principle should lapse on March 81, 1958. The prevailing opinion is that 
since April 1, 1958, the former statutory régime has been replaced by that 
of complete separation of property. In his interesting contribution, Herr 
Massfeller, a senior official of the Ministry of Justice at Bonn, explains the 
problems in the way of the reform of the law of matrimonial property in 
Germany. He examines the various matrimonial régimes which are being put 
forward as the new statutory régime; the community of acquests he rejects, 
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chiefly because of the difficulties of its joint administration (the only form of 
administration compatible, in his view, with the principle of equality of the 
sexes). He favours, not unnaturally, his own Government's draft, which avoids 
the need for that continuous accounting during the marriage required in any 
system of community. This draft proposes a system of separate property 
and separate administration during the marriage; but at the end of the 

e marriage, whether by divorce or death, there is to be an equalisation between 
the spouses or their estates of gains made during the marriage. For this 
equalisation “it is only necessary to compare the assets which each of the 
spouses had at the conclusion of marriage with those which he has at the 
termination of the statutory régime.” This process, Herr Massfeller considers, 
will be relatively simple, as he proceeds to demonstrate in a very full analysis 
of the terms of the Government draft. 


The adoption of the Government draft would bring German law into close 
affinity to Swedish law where the Marriage Code of 1920 provides for separate 
ownership and administration during marriage, but each spouse has a certain 
suspended right to the other’s property which matures upon the dissolution 
of the marriage: the property is then divided equally between the husband 
and wife (or their estates). Not all property, however, is subject to this 
division, and the spouses are free to exclude the statutory régime by marriage 
settlement. Professor Malmstrom’s account of the Swedish law is lucidly 
written and of great interest. He considers the present régime to be satis- 
factory where the marriage tie is dissolved by death, but to be ill-adapted to 
the dissolution of marri by divorce, a cause of dissolution which accounts 
today for 20 per cent. of dissolved marriages as against 8 per cent. at the 
time of the Code’s preparation. He compares the situation under Norwegian 
law, where the judge has a discretion to modify the dtvision of property in 
the light of the circumstances of the divorce. 

In the United States, community property systems prevail in no fewer than 
eight western and south-western states: Arizona, California, Idaho, Nevada, 
New Mexico, Texas and Washington. In some of these the community 
principle relates back to the period of Spanish or Mexican rule: one reads 
with surprise that 87 per cent. of the population of New Mexico is still 
Spanish-speaking. In others, such as Washington, the community concept 
spread partly through proximity to the first group, especially influential 
California, and partly through understandable dissatisfaction with the common 
law rules. More recently, some mid-western and eastern states took up 
community in order to be able to split income for tax purposes between the 
spouses, but these six states soon abandoned community when Federal legis- 
lation gave the like benefit to spouses under a system of separate property. 
In Matrimonial Property Law the law of Louisiana is expounded by Professor 
Morrow of Tulane University, and those of the other seven states form the 
subject of a single paper by Professor Clark of the University of New Mexico. 

«— In addition, each of the eight states is the subject of a separate article in 
the Louisiana publication Comparative Studies in Community Property Law, 
which is the second book here under review. These specialised studies by 
various learned authors make an invaluable complement to the more general 
accounts to which Professors Morrow and Clark are limited by pressure of 
space; and they are aptly labelled “comparative” as most of them are 
concerned with the fascinating spectacle.of a civil law concept functioning in 
a common law setting. This wealth of learned discussion seems to spring from 
& widespread awareness that all is not well within these eight community 
systems, although the principle of community itself is not questioned. From 
Professor Morrow's contribution to the Toronto publication the law of Louisiana 
emerges as one of extreme complexity with many areas of uncertainty and, 
an over-abundant case law; he writes, “there clearly are many obsolete pro- 
visions, unsolved problems, and obscurities, even without consideration of 
possible objections to much of the well-settled positive law. Civil Code revision 
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is the major reform project for Louisiana.” In this reform he advocates the 
retention of the existing community of acquests, which was adopted from 
Spanish law in 1808, but urges that the married woman should be given full 
. capacity and a share in the management of the community. More detailed 
suggestions are made by Dr. Daggett in her well-reasoned and realistic con- 
tribution to the Louisiana publication under the title “Policy Questions on 
Marital Property Law in Louisiana.” 

The Louisiana publication concludes with an interesting article on the 
projet of the French Commission for revision of the Code Civil in so far 
as affects the matrimonial régime. The authors of the article are MM. Houin 
and Verrier, who are both members of the Commission and therefore write 
with authority. They describe how the Commission has accepted the need for 
an abandonment of the present legal régime of community of movables and 
acquests. To replace it three possible régimes have been canvassed: complete 
separation on the English model, separation of property during marriage with 
participation in acquests on its dissolution on the Swedish model, and the 
régime of community reduced to acquests, which is the one commonly adopted 
in present-day marriage settlements in France. The majority of the Commis- 
. sion favour this third alternative: via tuta via trita. Complete separation 
would mean the end of that sharing of gains which is one of the fundamental 
elements of the French tradition as well as an essential corrective to the 
restricted rights of the surviving spouse under the law of succession, The 
Swedish system was rejected (with reluctance, it ), chiefly on the score 
that it bad not undergone, at least in France, the test of experience, but also 
because of its complexity and of the fact that in the majority of French 
households the only person in gainful employment is the hufband. This article 
is a valu&ble addendam to M. Ancel’s paper in the Toronto publication. 

To have in English two such collections of studies is a sign of the great 
interest which this once-neglected branch of family law 18 now arousing. Yet 
one may ponder whether this interest is altogether healthy. Granted that 
(in Professor Friedmann’s telling phrase) “the law must take care of the 
pathology of human and social relations," may not their physiological func- 
tioning be the worse for legal analysis? English law, ever pathological in 
approach, has evolved the system of separate property, notwithstanding the 
community practices of the normal family household. 'To attempt to legalise 
"these practices, a8 some writers urge and as the law itself has in some cases 
done, may ill serve the cause of family stability in a society unused to any 
systematised matrimonial régime and having even to import this omnibus 
phrase from a foreign language. 

L. Nevn Brown. 


Das STAATSNOTRECHT. Max Planck Institut. [Carl Heymanns 
Verlag. 1955. viii and 268 pp. DM 29.] 


Turk Law or Emercency. By C. S. SuBRAMANIA IYER, B.A., B.L. 
[The Sundaram Iyer-Krishnaswami Iyer Endowment Lectures, 
1956. The Madras University Journal. pp. 184—804.] 


Turse two comparative studies of emergency powers afford a striking contrast 
in method, presentation, and, unfortunately, the standard of scholarship. * Das 
Staatsnotrecht” is a factual symposium, country by country, of the sources 
&nd contents of such powers and the methods by which their exercise may 
be controlled. The sections are each preceded by a table of contents and are 
ethen arranged under clearly-defined heads; the addition of a good index 
facilitates reference to a book which is undoubtedly worth consulting. The 
method of approach was to explain in brief introductions the general back- 
ground of law in each country, to consider the sources, and then to give 
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an account of emergency powers in the different situations into which each 
of the countries divides its emergencles. "The authors have sought to be 
factual rather than to comment, and this they have done admirably within 
the scope of two hundred and fifty pages dealing with seven countries, 
Belgium, France, Great Britain, Italy, the Netherlands, Switzerland and the 
United States. 

The author of the section on Great Britain has contributed a very good 
account of emergency powers in this country. The only real blemish is the 
assertion at p. 89 that the courts have been concerned to allow freedom of 
action to individuals who act without foreseeing that breaches of the peace 
will follow. This is surely a misreading of the authorities cited (Beatty v. 
Gillbanke; R. v. Justices of Londonderry), and a misunderstanding of Duncan 
v. Jones, where only what the police officer reasonably foresaw was relevant. 
It should also have been pointed out at p. 72 that, although the courts 
do not normally question the exercise of discretionary powers wbere they 
are conferred in subjective terms, the courts have frequently insisted, obiter, 
that such powers must be exercised in good faith. It is a pity that from 
Thomas v. Bawkins only the wide ratio of Lord Hewart C.J. is quoted, for 
many lawyers take the view that, if this case was correctly decided, only the 
narrower ratio of Avory J. is good law. But these points of detail scarcely 
detract from the merits of a very useful book. 

The Law of Emergency is the published version of lectures delivered under 
the Iyer Endowment in pe University of Madras. The less serious of its 
defects are & regrettable number of printing errors, misspelling of the names 
of such well-known writers as Gutteridge, Vanderbilt and Hayek, and lapses 
into bad grammaf® The method of presentation is to divide into parts and 
headings but within these the author sometimes ramblés, and overloads with 
quotations which, when they are relevant, seem sometimes to be superfiuous. 

The two fundamental weaknesses of these lectures, however, are a vague 
and unnecessarily wide conception of emergencies and frequent lapses into 
muddled thinking. Emergency is defined at p. 187 to include contingencies 
of all character, whether temporary or permanent. That the author really 
means this is apparent from the inclusion among examples of statutes authoris- 
ing emergency action the Bank Holidays Act, 1871, on the ground that it 
authorised the closing of banks. Indeed, the list itself is full of absurdities. 
Nor, for example, is it obvious why the remark by Cardozo J. cited at 
p. 202, that “when money is spent to promote general welfare, the concept of 
welfare or the opposite is shaped by Congress, not State,” necessitates any 
reconsideration of the dictum that whether acts of Congress are constitutional 
“may be considered only when the justification for some direct injury suffered 
or threatened, presenting a justiciable issue, is made to rest upon such an 
act” It is a pity that by inexplicable reasoning of this kind the author 
deprives himself of the harvest merited by his great industry. 


Doxarp THOMPSON. 


FUNDAMENTAL Rieuts IN Inpia. By ALAN GLEDHILL, M.A., I.C.S. 
(Retd.), Professor of Oriental Laws at the School of Oriental 
and African Studies, University of London. [London: Stevens 
& Sons, Ltd. 1955. xvi and 184 pp. 25s. net.] 


Ir is usual for the United Kingdom lawyer to look superciliously upon 

declarations and constitutional guarantees of fundamental rights. "There i? 

some justification for this attitude. Too often a declaration of fundamental 

rights has proved to be nothing more than a sham or a nuisance. It is 

also true that guaranteed minority rights have seldom withstood a determined 
e 
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assault by those who are committed to override them, and that in the last 
analysis the only sure safeguards of individual liberty are the self-restraint 
of governments and the force of public opinion. No doubt it is better to 
jog along without a bill of rights 1f one can. But what may be possible for 
Britain, with its unique constitutional history and its relatively homogeneous 
population, may be undesirable elsewhere. A partial recognition of this fact 
is shown by the inclusion in a number of colonial constitutions of provisions 
prohibiting legislative discrimination on grounds of race or religion. The 
Government of India Act, 1985, on which the present Indian Constitution 
is substantially based, embodied several prohibitions against discrimination; 
but they fell short of a comprehensive bill of rights, the enactment of which 
was, indeed, expressly rejected when the Bill was before Parliament. 
What was rejected by the United Kingdom Parliament in 1985 commended 
itself to the framers of the Constitution of independent India. Their decision 
was Influenced by several factors—consciousness of the massive character of 
minority problems in India, memories of the protracted struggle against 
government under British rule, acknowledgment of Gandhian ideals, of the 
climate of international opinion and of American experience. Those principles 
of governmental conduct that were not appropriate for judicial enforcement 
were set out as Directive Principles of State Policy. The Fundamental 
Rights are those principles of governmental and social conduct which were 
deemed to be appropriate for judicial enforcement. The means provided 
for enforcing them in the courts were the conggitutional writs, which are 
based on the English prerogative writs. The Rights cover a wide field and 
are defined with some degree of particularity. In the majority of instances 
express grovision is made for the circumstances in which they may be qualified 
or abridged. If it fs provided that reasonable restrictions may be imposed 
on a Right in the interests of public order or morality, it is for the courts 
to determine whether a restriction imposed is reasonable and whether it 1s 
directed to the permitted purposes. In the result a formidable body of 
litigation has arisen, despite the inadequacy of provisions for legal aid for 
poor persons. The number of cases on the interpretation of the Fundamental 
Rights exceeds the number of all other constitutional cases in India. Only 
the keenest student can hope to keep the new Indian constitutional juris- 
prudence in perspective. No student is as well equipped for this task as 
Professor Gledhill, and he has placed us in his debt by his masterly survey 
of a swiftly moving scene. He shows how the courts have on a number of 
occasions enforced the Rights against the Legislatures and Governments of 
the Union and the States. He regrets the alacrity with which the decisions 
of the courts have sometimes been circumvented— the Constitution is easily 
amended, and the Union Government regards judicial review of legislation 
as being at best the lesser of evils—but believes that on the whole they have 
afforded a necessary protection to, and encouraged further respect for, 
individual rights. Although the courts have shown no undue deference to """"— 
the wil of the Legislature or the Executive, they have prudently refrained 
from magnifying their own jurisdiction—for example, they have refused to 
interpret the guarantee against deprivation of life or personal liberty “ except 
according to procedure established by law” as introducing the American 
concept ‘of due process of law into the Indian Constitution. The historian 
may one day conclude that the enforcement of the Fundamental Rights by 
an independent judiciary constituted a major stabilising element in the early 
years of Indian democracy. 
In his Preface Professor Gledhill modestly writes that his immediate 
purpose was to cater for the needs of rr. students in the University of 
eLondon. His book will certainly appeal to a far wider circle of readers 
—a circle that would be wider still if the price could be reduced. The 
book should go into further editions. The author might consider setting out 
the main articles of the Constitution concerning the Rights in an Appendix, 
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and transferring the chapters on individual constitutional writs—which, 
incidentally, are of considerable interests to the English administrative 
lawyer—to the end of the book. 

S. A. nz Swrru. 


Sovier Min.rranvy Law AND ApmrinisTraTion. By Hanorp J. 
Berman and Mrrostav Kerner. [Harvard University Press; 
London: Geoffrey Cumberlege. 1955. xiv and 208 pp. 82s. 
net. | 


Tas book is the seventeenth publication of the Russian Research Center of 

Harvard University. Its chapters deal with Hypotheses, Soviet Military 
~ Administration, Discipline Crimes and Punishments, Courts and Procedure 
and an Appraisal of the system. The main text numbers 166 pages; and, for 
that, 82s. is not cheap. 

There is much information in this book. The authors refer to many 
documents and authorities. It may have great value as an introduction to 
someone who wishes to learn about its subject. It may have been worth 
writing. But I am doubtful whether those of the general public who are 
interested, professionally or otherwise, in the Soviet Union or in military law, 
will put it down with a feeling that they have learnt much. For my part, 
I was conscious, as I read more and more, of a growing irritation. I wanted 
either to be told more or to be told nothing. I felt in the end as though 
the authors had come across a heap of dry bones which they had assembled 
to see what the skeleton looked like. Their elementary knowledge of anatomy 
carried them this far. But what the thing looked like when it lived; what 
were its habits; what clothes or covering it wore; what its speech, {ts smell, 
its touch, its hearing, and its sight—none of these was revealed. Throughout 
the book the authors are constantly professing ignorance. Of the Council of 
Ministers they write: “We know very little about the actual functioning 
of this important body” (p. 7); other examples are: “It may be doubted 
whether the Presidium of the Supreme Soviet has anything more than a 
ministerial function in the enactment of such legislation” (pp. 5, 6); “It is 
impossible to ascertain with any degree of precision the effect of the Counter- 
intelligence Sections and informers upon the system of military administration ” 
(p. 28); on the next page something else is “impossible to determine from 
official sources or, indeed, from unofficial sources available to the authors” 
(p. 24). 

The authors are, of course, aware of their difficulty. “The gap between 
law in books and the law in action, familiar in all societies, is still more 
familiar in all armies” (p. 182). So an “appraisal” is attempted in Chapter 
V. After stating the difficulties, the authors admit that their impressions 
of the day-to-day working of the system “are derived from the fragmentary 
personal experiences of a relatively few people [including Mr. Kerner] and 
from what can be read between the lines of Soviet case reports, treatises, 
newspaper articles, and similar published material” (p. 128). They add * We 
also believe that the difficulties of an overall appraisal in larger terms do not 
excuse us from making such an appraisal, however tentative it must be” 
(p. 129). This is the crux. Personally, I feel that they, and others in 
similar positions in other disciplines, should be excused. That blessed word 
“tentative”! If the facts are not there, nor the experience to be drawn on, 
then assuredly the appraisal must be tentative; but by the same token it 
may also be unjustified, and wrong-headed. Is there really, as the authorse 
seem to think, a moral obligation to try their best? Later they write: “Any 
generalisations with respect to the harshness or leniency, objectivity or cap- 
riciousness, effectiveness or ineffectiveness of the Soviet system of military law 
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and discipline as it is actually applied, are of necessity based upon rough 
impressions. Similarly, any generalisations with respect to the docile or 
rebellious character of the Soviet soldier, and his attitudes towards superiors 
and toward the system of military law and discipline, are inevitably the 
product of intuitive judgment founded on fragmentary evidence” (p. 188). 
Instead of, therefore, abandoning the attempt to generalise, Mr. Kerner gives 
a “personal and informal account of his experiences gained while serving as ° 
a colonel with the Czechoslovak Army unit on the Eastern Front, that is, 
with the Red Army, from January l, 1944, until the end of the war in 
May, 1945” (p. 187). Now these reminiscences are interesting. But from 
them are drawn thirteen conclusions. The first conclusion is: “ Soviet enlisted 
men blatantly disregard some kinds of disciplinary regulations and get away 
with it” (p. 145). The evidence quoted for this momentous revelation, drawn 
from Mr. Kerner’s account is: “ These military drivers did not dim their lights 
as réquired; Colonel Kerner ordered the [Russian] driver Misha to go ahead 
but Misha nevertheless chased a hare for twenty minutes; drivers habitually 
Stopped to drink and exchanged military supplies for homemade vodka; some 
offences went unpunished; traffic discipline was always very poor" (p. 145). 
Conclusion No. 7 is: “Generals are held in awe by all and have extremely 
great privileges" (p. 146) and No. 8 is: “Explicit reliance is often placed 
on military regulations in giving and enforcing orders” (ibid.); and so on. 

Finally, the authors ask “two basic questions" about the Soviet military 
Judicial system. Are the judges independent and are they honest, intelligent 
and able? “In evaluating the Soviet system of military courts, it is im- 
possible,” say the authors, “to give a definitive answer, and difficult even to 
give an approximate answer, to these two questions" (pe 158). Undeterred, 
they prÉceed to draw “some important inferences” from Soviet cases and 
literature and give what looks like a definitive answer to the first question: 
“Our answer is, not entirely—in other words, no” (p. 159). 

I have tried to explain why I found this an irritating and unsatisfactory 
book. And my excessive use of the personal pronoun is because others may 
properly think that, despite the lack of real knowledge which the authors 
admit, a book of partial impressions is useful, helpful and justified. Within 
its limitations, the work has been ably and conscientiously done. 


J. A. G. GRIFFITH. 


Tux PREFECTS AND Provinciat France. By Brian CHAPMAN, M.A., 
n.PHIL. [London: George Allen & Unwin, Ltd. 1955. 242 
and (index) 4 pp. 18s. net.] 


Ir would be a pity if lawyers should be denied the pleasure and profit of « 
reading this book through any want of its review in legal journals. Dr. 
Chapman lectures on government in the University of Manchester. In his 
introduction he admits that his book is doubly presumptuous, being written by 

an Englishman about an institution peculiarly French and by a layman about 
problems comprehensible only within a framework of administrative law. 
Professional jealousy must not obscure the excellent job which he has done 

in tackling the constitutional and legal background, nor need French national 
pride resent the interest of a foreign observer as discerning and sympathigue 

as Dr. Chapman. 

Works on French administrative law abound in French—the reviewer must 
admit a preference for the treatise of de Laubadére—and in English we now 
have French Administrative Law and the Common Law World by Professor 
Bernard Schwartz of Yale and, in a narrower field, Eceoutive Discretion and 
Judicial Control by Professor Hamson of Cambridge. The present work is 


86 THE MODERN LAW REVIEW Vor. 20 


a most valuable supplement to these, as it tells us little about administrative 
law but a lot about the administration of France, especially provincial France; 
read in conjunction with the authors earlier work on French Local Govern- 
ment, it helps us to appreciate the machine over which French administrative 
courts have gained judicial control through their miraculous brain-child, le 
droit administratif. 

e In his new book Dr. Chapman has no less an aim than to portray the 
Prefectoral Corps at work and to show its place in contemporary France. To 
do this he divides his study into five chapters; in the first of these he sketches 
the historical development of the Corps from its foundation by Napoleon in 
1800 until the present day, in the second he outlines the administrative 
background, and in the remaining chapters he follows the traditional cursus 
honorum of a member of the Corps from Chef de cabinst, through Sub Prefect, 
to Prefect. s 

No such comprehensive study of the Prefectoral Corps has hitherto been 
attempted on either side of the Channel. It would be presumptuous, therefore, 
for a reviewer to enter into detailed criticism of Dr. Chapman’s book, based 
as it obviously is on an intimate and first-hand acquaintance with the day-to- 
day working of provincial administration. One may, however, admire the 
elegant style of the writer, the many and felicitous touches of humour with 
which he enlivens his subject, and the successful way in which he brings before 
the reader the Prefect (and the Prefect’s wife) as a real creature of flesh 
and blood: thus, the Prefect must, we are told, know when, and when not, 
to wear his magnificent uniform; his personal conduct must be above reproach, 
or at least not offend against Clemenceau’s motto, “rien dans le diocése,” for 
“it is fatal for a @refect to be murdered by his mistress as was, an un- 
fortunate Prefect of Marseilles”; and he must know what Mme la Préféte 
is doing lest she cross the strings which he holds with personal and feminine 
issues. 

The challenge of the post, Dr. Chapman concludes, is to combine thought 
with action. “The adventurer with a flair for impetuous leadership flags 
under the grind of daily administration. The meditative official, who com- 
mends himself to civil service examination boards, is very rarely equipped for 
sudden personal action. A good Prefect is a man who sees in administration 
the real source of government in the country, but who rejects, as a person, 
the drab anonymity of the normal bureaucrat. He is that rare bird in a 
civil service, the individualist.” : 

The need for such qualities is due to the cumulative nature of the Prefect's 
functions. He is “the representative of the State in the Department, the 
delegate of the Government, the agent of all the Ministries, the tuteur of 
the Communes, and the executive head of the Department" The recruitment 
of suitable men is therefore of particular interest, and Dr. Chapman has some 
valuable comments to make on the Ecole nationale d'administration which 

4——the State set up in 1945 to train those destined for senior posts in the 
Administration. 

If the French are not as proud of the Prefectoral Corps as an outside 
observer would expect, it is because the Frenchman needs a scapegoat for his 
own failings. “The essence of the French attitude to the Prefectoral Corps 
is that they endow its members with the vices they themselves possess, and 
demand from it the virtues that they, as a civic entity, lack. They know 
that what is lacking in French life is a social conscience and a high standard 
of political morality. The Prefects are expected to supply these qualities. If 
they fail to provide this special kind of leadership (and some do) they are 
branded as incompetent and perhaps dishonest. If they succeed they become 
the object of personal animosity, for the Frenchman, like others, does not 
really like the qualities which he knows he lacks.” 

Dr. Chapman frankly admits that the complete prefectoral “myth” is part 
of the French political tradition which it would be beyond the scope of his 
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study to unravel. Yet he goes far in this book towards turning local govern- 
ment in France inside out for our inspection by showing us the Prefect in the 
round. From these pages the Prefect emerges both as the keystone of the 
&rch of French local government and as one of the main links wbich help to 
bind together into one nation peoples as diverse as the natives of Alsace, 
Brittany and Provence. Indeed, one of the chief merits of the book is its 
emphasis on the diversity of France, its awareness of the inherent provincialism 
of most Frenchmen, its firm rejection of that facile identification of France 
with its capital. 

Anyone interested in the plight of contemporary France should read this 
book. It ought also to be read by those concerned about certain trends in our 
own pattern of public administration. For, as the author observes, * whereas 
the growth of national services in Great Britain has led to drastic centrallsa- 
tion, the French have preserved a steadier mean; in France powers can 
accumulate in the hands of the local Prefect; in Britain powers taken from 
local authorities pass automatically to a central authority, in default of a 
localised administrative service of tested competence.” For such illuminating 
comparisons the student of political science and of government must stand 
indebted to Dr. Chapman. The comparative lawyer, too, has a great need 
of books such as this which vividly portray the institutional and social back- 
ground of another country and so give to his own specialised study of its 
law a meaning and purpose which it would otherwise lack. 


e L. Nevn Brown. 


BririsH GOVERNMENT INSPECTION as A Dynamic Process. By 
Jons S. Harris. [London: Stevens & Sons, Ltd. 1955. 
ix and 191 pp. 268. net.] 


Tuis book is concerned with only one aspect of inspection as an administrative 
technique, viz., inspection by central government in order to supervise local 
authorities; it is not concerned with inspection in its impact on private 
citizens, and does not therefore deal, for instance, with inspection as an 
adjunct to or substitute for regulation by licensing. It is the work of an 
American university teacher of government who has studied in England this 
aspect of inspection. 

The meat of the book consists of separate chapters on poor law, public 
health, education, police and fire services respectively. The pattern of each 
chapter is the same: an historical survey of the service, followed by an 
account of the present system. Most of this information is available in books 
already published or in the annual reports of the respective Ministries, but 
here and there (and especially on Education) it is supplemented by material 
obtained at first hand from the Ministries. In a book of this size there is 
obviously no space for any detailed examination of the operation of inspection 
in any one department; for example, the lawyer who looks for hitherto 
unpublished data on the inspectors who carry out local inquiries for the 
Ministry of Housing and Local Government will be disappointed. 

The rest of the book consists of an elementary introduction on central 
control of local government and a conclusion which compiles a rather 
obvious list of the factors which contribute to the success of a system of 
central government inspection, e.g., the number of inspectors, their skill and 
competence. 

Not an important book, but a useful and accurate summary of one aspect 
of government which has not previously formed the subject-matter of & 
monograph. 

Hazsny STREET. 
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INTERNATIONAL ORGANISATION. By J. P. CHAMBERLAIN. ' [New 
York: Carnegie Endowment for International Peace; London: 
Stevens & Sons, Ltd. 1955. vi and 178 pp. 14s. net.] 


International Organisation takes its title from the name of &'paper first 
published by the Carnegie Endowment in International Concilation in 1942. 
It is now republished together with a paper on “International Regulation of 
Economic and Social Questions" by three of the late Professor Chamberlain's 
former pupils, Dr. Lande, Professor Lissitzyn and Professor Jessup. 

The three disciples describe their purpose as being to bring the master’s 
teachings up to date by examining the impact upon international organisa- 
tion of technical change and of changes in the international society. Their 
own essay is divided into three sections: “emergence of the individual,” 
“limitations of sovereign equality” and “recognition of the international 
organisation. Surprisingly enough, the *emergence of the individual" is 
not directed to an analysis of human rights and fundamental freedoms, but 
an examination of the various technical and non-governmental organisations 
that are to be found on the international stage. Many of these were already 
existing in Professor Chamberlain’s time, and the three pupils seem to be 
of the opinion that the existence of organisations made up of individuals 
rather than State representatives is evidence of the emergence of the 
individual into the international arena. The general impression that 
remains from this essay is that of reading a catalogue, and one can only agree 
with the authors that “it fs plain that subsequent events have not changed 
his [Professor Chamberlain’s] basic conclusions. Rather, they afford additional 
illustrations of theetrends which he saw and analysed.” : 

Professor Chamberlain, in his paper, provided & survey of the machinery 
of international organisation in general, technical conferences, amendment 
conferences, administration, and the rest. Much of what he considered related 
to the field of communications and other matters which today would fall within 
the purview of ECOSOC. 

While Professor Chamberlain’s paper might have served a useful purpose 
when it was published during the Second World War by indicating the 
functions that might be fulfilled by international organisations after the 
termination of hostilities, there seems little purpose in the Carnegie Endow- 
ment having reissued it at the present time, either with or without the 
supplementary paper which is bound within the same covers. 


L. C. GREEN. 


GRUNDLEHRE DES VÖLKERRECHTS. By ErNsT SAUER. 8rd ed., 
1955. [Cologne and Berlin: Carl Heymanns Verlag. xvi and 
504 pp. DM. 22.] 


Ix the Appendix to this work the author prints on some 200 pages a large 
number of documents bearing upon international law and its history. This 
leaves him with about 800 pages to fulfil the book's principal aim which is 
“a description of the presently prevailing positive public international law 
on a scientific basis” (p. v.). Itis a purpose which, within the limits available 
to the author, it was almost impossible to achieve. Yet it is remarkable that 
he succeeds in telling the reader a great deal. He emphasises the idea of 
solidarity between States, which he desires to be understood “as an inter- 
national conception that may be decisive for the further development of public 
international law.” In this sense, therefore, the work displays a progressive 
tendency which {s to be welcomed and which leads the author to make some 
useful observations on points of detail, Thus he accepts the monistic doctrine 
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(p. 22);'he resists the tendency to give a restrictive interpretation to Art. 25 
of the West German Constitution, which proclaims the primacy of international 
law (pp. 28, 24); he proclaims the legal efficacy of the Stimson doctrine 
(p. 78); he denies the possibility of annexation in breach of international law 
(p. 82); he describes the Declaration of Human Rights as a turning point 
not wholly devoid of legal effects (pp. 104, 105). It is all the more irritating 
that the work is interspersed with remarks which are of a frankly political 
character: “The German Hitlerspirit, the creation of National Socialism 
were possible only because insufficient Lebensrawm was left to the aspiring 
German people and the return of the Colonies was withheld from it” (p. 54); 
“it is questionable whether Germany would have left a League of Nations 
which would have had the whole of the military power of the United States 
of America behind it" (p. 225); the principle of solidarity means that “in 
respect of crimes against human rights the rule of criminal responsibility 
must be valid. There can be no question that the Nurnberg law of Soviet 
type ought thereby be granted world-wide recognition" (p. 260). 

Post-war Germany has not yet produced a great, modern treatise on 
public international law. It is to be hoped that it will soon appear. In the 
meantime a critical German reader will derive benefit from Dr. Sauers 
introduction. 

F. A. Maxx. 


. 
MiscELLANY-AT-LAw. A Diversion for Lawyers and Others. By 
R. E. Mxcazny. [London: Stevens & Sops, Ltd. 1956. 
258^ net.] . 


Reavers of Mr. Megarry’s more serious works, and those who—like the present 
reviewer—have attended his lectures at the Council of Legal Education, will 
know that he combines immense erudition with a lively sense of humour; and 
in this parergon he offers a wider public the fruits of both. 

The author might have let his excerpts and anecdotes stand by themselves, 
each under its own rubric, in Bedside Book fashion. He has chosen the more 
difficult path of writing a continuous narrative; and he may therefore be 
forgiven if the “continuity” seems at times a little forced, and on occasion 
breaks down completely (as at p. 207, where the simple conjunction “ And” 
is used to link two topics of quite disparate nature in the same paragraph). 

As Mr. Megarry points to the occasional solecisms of the Bench and the 
legislature (pp. 88 and 202), his reviewer may be permitted to observe that 
he writes (on p. 844) of “the ardours of local government service" as if 
“ardours” were connected with “arduous,” and that his use of “ trans- 
pontine” (on p. 868) is not justified either by etymology or, it is submitted, 
by usage. 

On the subject of photographs in the law of defamation (p. 199), the facts 
in Garbett v. Hazell, Watson & Viney, Ltd. [1948] 2 All E.R. 859 might be 
thought to merit inclusion in a future edition. The well-known “ officious 
bystander” dictum of MacKinnon L.J. is quoted on p. 210; perhaps credit 
should be given to Scrutton L.J. for having anticipated it by many years, 
when he said in Reigate v. Union Manufacturing (Ramsbottom), Lid. [1918] 
1 K.B. 592, 605, “A term can only be implied if it is necessary in the 
business sense to give efficacy to the contract; that is, if it is such a term 
that it can confidently be said that if at the time the contract was being 
negotiated someone had said to the parties, ‘What will happen in such a 
case?’ they would both have replied, ‘Of course, so and so will happen; we 
did not trouble to say that; it is too clear.” 

Mr. Megarry cites (on p. 207) the famous couplet from The Cirouiteers: 

“Thoughts much too deep for tears pervade the Court, 
“When I assumpsit bring, and, god-like, wave the tort.” 
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These words are from the version printed in (1864) 5 Notes and Queries, p. 6; 
but the variant form in (1885) 1 L.Q.R. 282 (which reads “subdue” for 
“pervade” and “waive a tort" for “wave the tort") is surely to be pre- 
ferred. The contributor to Notes and Queries, “An Inner Templar,” wrote: 
“The poem which I offer was repeated to me by one remarkable for the 
accuracy of his memory; and by putting down what I remembered then, and 
hearing scraps quoted by others, I think I can give a satisfactory copy.” 
The version in L.Q.R. contains four more lines (incidentally, the footnote on 
two of them, 
“What fears, what hopes through all my frame did shoot 
“When Frodsham’s breeches, Gilbert, felt thy boot!” 

deserves inclusion in Mr. Megarry’s next edition), and it seems reasonable 
to infer, from this and from other internal evidence, that this later version 
was derived directly from the book of Transactions of the Northern Cirouit, 
“the sacred volume” which “An Inner Templar” avowed he had not seen. 

Not surprisingly, Miscellany-at-Law has aroused a paean of praise, and 
a revised impression was in print within a few months of its first publication. 
This review may perhaps fittingly close with a reference to a statement made 
on p. 866 (the page of addenda and corrigenda which has been added to the 
revised impression). It is not quite true to say of Thomson v. Cremin (which 
was originally reported—under the misnomer of Cremin v. Thomson—in (1941) 
71 LLL.R. 1) that “the digests and textbooks seem to have ignored the case 
until the 4H England Reports thrust it into prominence in 1958.” The learned 
editor of Salmond on T'ofts, Mr. R. F. V. Heuston, in his Preface to the 
eleventh edition (dated January 81, 1958), wrote that by “good fortune” he 
had learned of tee House of Lords’ decision in that case (he, too, was 
evidently unaware of the report in Lloyd’s List L.R.), and it was after the 
publication of the new Salmond that the case came to be printed in the 
All Bngland Reporte. 

G. ErrENBOGEN. 


** FULL Amp’? INSURANCE FOR THE Trarric Victim. By ALBERT 
EznENZWwEIG. [University of California Press. 1954. 72 pp. 


$2.] 


** FULL Arp ? INSURANCE FOR THE TRaF¥ic Victim— A VOLUNTARY 
COMPENSATION Pran.” [Reprinted from the California Law 
Review, March, 1955. 48 pp.] 


Bors these publications deal with the problem of compensation for persons 
killed or injured by motor-vehicles, the second being a revised and shortened 
version of the first. Professor Ehrenzweig has made a speciality of the 
problem of liability and compensation for accidents. He is the author of the 
book published in 1951 Negligence Without Fault and many learned articles. 
About 1951 he visited Europe to study the insurance and traffic laws of West 
European countries. 

His present publications are directly concerned with American conditions 
and American law. Until New York, in 1956, adopted a law for compulsory 
third party insurance, there was only one state in the U.S.A.—Massachusetts 
—which provided for compulsory third party insurance and, if the defendant 
did not carry insurance, it was estimated there was only one chance in four 
of obtaining compensation. “In December 1951," says Professor Ehrenzweig, 
“the millionth man was killed by an automobile in the U.S.A.” In 1952 
more than two million people were injured on American roads. It is rathere 
surprising, therefore, to hear so much praise of American traffic laws. 
Fortunately, we are not faced in this country with the extraordinary situation 
which exists in the U.S.A. owing to this absence of compulsory insurance. 
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The miséry and suffering which the absence of adequate provisions for 
compensation must give rise to can scarcely be imagined. There is no national 
health service. Unless they are covered by private insurance, the injured 
have to pay for their hospital and medical treatment or, if they can, to 
try to get it on a charitable basis. 

The author discusses and dismisses a number of reforms which are regarded 
as alternatives to compulsory insurance. None of these are of much interest 
to the European reader except the Saskatchewan law. This law provides for 
automatic compensation for persons killed or injured in motor accidents. It 
provides a fixed schedule of amounts of compensation for different disabilities 
which is reminiscent of the schedules of disablement and benefits in the scheme 
of pensions for members of the forces. Every motorist is required to con- 
tribute towards this insurance and it is said that the state administers the 
scheme more cheaply than insurance effected by ordinary private companies. 
Professor Ehrenzwelg does not like the Saskatchewan scheme partly, he says, 
because it perpetuates the negligence gamble by permitting the victim, as well 
as the state claiming subrogation, to bring suits in negligence. A great defect 
of the scheme may at present well be inadequate compensation but in time 
it should be able to charge higher premiums and pay greater benefits. It 
would, however, be politically inadvisable to advocate the Saskatchewan scheme 
in the U.S.A. The reason why compulsory third party insurance has been so 
slow in extending beyond Massachusetts is because the insurance companies 
have been afraid that, if it did, they would become subject to increased state 
regulation or even that the state might enter the iftsurance field. They have 
preferred that traffic victims should go uncompensated. 

The authors rejection of the Saskatchewan scheme is also derived from 
his disliké of the imposition in law of absolute liability for damages upon 
motorists. He has a long discussion on the responsibility of the law of tort 
for the unsatisfactory position in the courts, In these books and his previous 
work he has suggested that the courts have endeavoured to deal with the 
problem of accidents in the modern industrial state by finding “negligence 
without fault” and American courts certainly seem to have extended the 
basis of negligence in some ways. 

He does not, I think, really provide convincing objections to the imposition 
of absolute liability upon motorists for injuries caused in traffic accidents, 
irrespective of negligence, but his suggested alternative is interesting. He 
Sets out the following six principles which he considers should govern com- 
pensation to injured persons— 


l. A voluntary scheme of private insurance with minimum control by the 
State both of underwriting and of rating; 

2. No impairment of and, if possible, an addition to existing Incentives for 
greater safety; 

8. No legislative interference with the common law or torts—but elimina- 
tion of the present gamble of negligence suits; 

4. Saving of expense to the insuring public; 

5. Easy determination and equality of minimum awards measured by 
Standards of low-income groups, leaving to additional optional coverage 
any excess requirements of those considering their potential claims 
greater than those offered by the scheme; and 

8. Widest possible coverage of the public. 


What he proposes amounts to accident insurance instead of negligence 
insurance. He calls it “full aid insurance." 

There is an interesting law in Germany whereby the air carrier is relieved 
of tort liability to the extent that the passenger is indemnified under the 
accident policy which the carrier is under an obligation to take out on his 
behalf and, in Switzerland, Swissair takes out accident policies for its passen- 
gers in amounts approximating to its maximum liability against which the 
proceeds of this insurance may be used as a set off. If the moneys payable 
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to the injured persons under a “full aid” or accident policy equalled the 
amount, which it is generally thought to be equitable for injured persons to 
receive and which is awarded by the courts, public opinion might well accept 
the author's proposals. Certainly his “full aid? plan.is fully in accordance 
with his six points quoted above and, if operated, private insurance of motor- 
vehicles should be able to continue for a much longer period than otherwise 
may be the case. Professor Ebrenzwelg's proposal is that any motor owner 
or operator who carries “full aid” accident insurance for the stipulated 
minimum amounts should be relieved by statute from his common law liability 
for ordinary negligence. (He would still be liable for criminal negligence.) 
The plan has, of course, to provide for the owners who fail to insure and 
compensation in respect of their accidents would be provided from an un- 
compensated-injury fund. This fund would be built up by “tort fines” 
collected by the fund from persons causing injuries and from sufferers guilty 
of criminal negligence and, of course, some contribution from the taxpayer to 
represent the saving he would experience as a result of a reduced number 
of cases in court. This suggestion of tort fines is of doubtful value and is 
not likely to be considered here but the proposal for accident insurance to 
take the place of present third party insurance is a most interesting one. 
No one should be satisfied with the present state of English law. To say 
that negligence must be proved is often to require the impossible. A vital 
witness to a motor accident is the injured party but he may be dead. Most 
solicitors know too many cases where, because negligence cannot be properly 
proved against a motorist, Inadequate compensation in the form of an ez-gratia 
payment must be accepted. If there is only the fact of an accident and it 
is impossible to prove any negligence at all, no compensation will be received, 
however great the need or hardship. * 

In 1982 the House of Lords debated a Bill which would have had the 
effect of making motorists absolutely liable to compensate persons injured in 
road accidents except insofar as the accident was caused by the negligence 
of the person injured. A Committee of the Lords in 1988 reported in favour 
of this Bill. It is unfortunate that the Bill did not become law since it 
would have greatly improved the law but it did not go far enough. There 
must be absolute liability to pay adequate compensation in some form to all 
persons injured in road accidents. The best provision would probably be a 
scheme based on the principles of the Saskatchewan law of state motor 
insurance. It could be administered by a State Insurance Bureau. 

This may be politically difficult to achieve. An alternative is to make 
motorists absolutely liable to pay compensation for personal injuries suffered 
in a road accident, whether there is negligence or not, and to leave them 
to insure in the present way against this liability. The author’s alternative, 
however, of a “full aid” plan should receive consideration. He suggests 
that pending an Act of Parliament embodying this new insurance plan, motor 
insurers could insert in their policies a “full aid” clause. “ Under this clause, 
the victim of an insured car could, in his discretion, request payment to himself 
of benefits of the size and type outlined in the above legislative scheme, in 
consideration of a waiver by him of any tort claim he may have against the 
insured. A certain adverse selection could, of course, not be avoided. But 
I submit that the attractiveness of immediate payment unencumbered by the 
expense and delay of litigation would induce the majority of accident victims 
to choose this option. This expectation seems justified in the light of the 
experience gathered under similar plans now in operation abroad in the fleld 
of aviation insurance. In any event, the experiment should be well worth the 
effort since it might furnish in the most conclusive manner evidence of the 
feasibility of voluntary ‘full aid’ insurance for the traffic victim.” It would, 
be very interesting to know what English motor insurers think of this 
suggestion. 

Rosrrr S. W. Porranp. 
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ODGERS’ PRINCIPLES OF PLEADING AND PRACTICE IN CIV ACTIONS 
IN THE Hren Court or Justice. Fifteenth edition by B. A. 
Harwoop. [London: Stevens & Sons, Ltd. 1955. xxxviii 
and 528 pp. 60s. net.] 


Tue last edition of this standard work on civil procedure appeared in 1952, 
since when the reforms stemming from the Report of the Evershed Committee 
have made imperative much rewriting of the text. The new edition has been 
entrusted again to the care of Master Harwood, who had been previously 
associated as co-editor with the eleventh and twelfth editions which appeared 
before the last war. Users of the new edition must be heavily indebted to 
the present editor for the skill with which he has brought Odgers up to date 
whilst preserving so much of the verve and colour of the original. In par- 
ticular he has left largely untouched the original author's chapters devoted to 
the art of pleading to which generations of draughtsmen must have turned for 
help and not been disappointed. Despite the complexity of the subject-matter 
the book remains eminently readable, partly through intelligent sub-heading as 
an aid to mental digestion, but chiefly by reason of the fullness of illustration 
culled from actual cases. These illustrations put flesh and blood on the bare 
bones of procedure to be found coffined in the cubic capacity of the White 
Book. 

The recent changes of procedure are mainly degjt with in Chapter 8 (* The 
Writ and its Endorsement") and Chapter 17 (“The Summons for Directions”), 
but the whole text shows careful and thorough revision. There are very few 
mísprintg; but (without being exhaustive) “appearance” if mis-spelt on p. 77 
(line 20), “form” should be “from” on p. 118 (line 26), “object” should be 
“objection” on p. 129 (line 27), and the first case reference on p. 162 should 
be to (1888) 59 L.T. 888. 

Odgers is such a tried favourite that a lengthy review would be as tedious 
as unnecessary. It would also be impertinent to seek to correct in his law 
and practice an editor so versed in procedure as Master Harwood. One may, 
perhaps, regret that the implications of legal aid were not more fully discussed 
and that more was not said of the procedure for joining & third party (a 
matter discussed in some detail in the Evershed Report). 

The book is well produced, although its pea-green binding is only slightly 
more practical than that of the Annual Practice, the white cloth of which so 
soon becomes dirty linen in the rough and tumble of practice. 


L. N. B. 


AN OUTLINE or THE Law or Ratine. By WILLIAM ScRIVENS, M.A., 
LL.B., and K. F. GOODFELLOW, M.A., LL.B. [London: Sweet 
& Maxwell, Ltd. 1955. xix and 147 and (index) 4 pp. 
22s. 6d. net.] 


Tars book, based on a series of articles which first appeared in The 
Conveyancer, provides in a short space and with admirable clarity a good 
general account of the law of rating. It can be recommended confidently to 
anyone who, not being already an expert in this very complicated subject, 
“ig about to make a special study of it or wants an overall picture before 
using one of the fuller standard works. 


Leourm Price. 
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SÉcuzrTÉ CoLLECTIVE EN EunorE. Polish Academy of Sciences. 
[Warsaw: Panstwowe Wydawnictwo Naukowe. 1955. 498 


pp-] 


Ax international conference devoted to Collective Security in Europe was held 
in Warsaw under the auspices of the Polish Academy of Sciences from 
April 8-6, 1955, between the Foreign Ministers’ Conference at Berlin in 
February and the Summit Conference at Geneva in July, 1955. 

The Conference was attended by representatives of the Soviet Union, the 
Peoples’ Democracies, Eastern Germany, China and “of certain Western 
countries, Belgium, France and Great Britain.” No Yugoslav speaker took 
part in the proceedings, and the only English speaker was Mr. Geoffrey Bing, 
ac. x.» Mr. Bing spoke on the situation in the Far East, with particular 
reference to Formosa and the Pescadores. His object was to prove that the 
legal title to these territories passed to China from the moment of the 
Japanese surrender, at the latest. He maintained, correctly, it is submitted, 
that the nature of the Government of China was irrelevant, pointing out that 
it was impossible in law to contend that they belonged to China so long as 
Chiang Kai-shek was in power, but ceased to do so when the Communist 
régime took over. 

A conference such as this serves no real purpose other than to provide 
grist for the political mill, even though it be in juridical terms. To a great 
extent the presence of WeStern representatives only serves to lend the appear- 
ance of respectability, and the report of the proceedings of the Warsaw 
Conference seems ġo reiterate this suggestion. 

L. C9 Green. 


INDUSTRIAL Law. By J. L. Gayer. [London: English Uni- 
versities Press, Ltd. 1955. 862 pp. 80s. net.] 


Tue important field of industrial law is not richly served by works of 
general coverage. Mr. Gayler’s book is indeed only the second of up-to-date 
works of this kind. It is a clear exposition of the law written at a rather 
elementary level of interpretation. 

Under the heading of “The Common Law" the first Part deals with the 
contract of employment and implied duties therein of employer and employee 
and with the employer's duties to take reasonable care for the safety and 
health of his work-people as well as the application to employment of the 
tort of breach of statutory duty. 

It is a mark of the elementary level of the discussion that, in recounting 
the onus and nature of proof of causation in an action for breach of statutory 
duty, the learned author is content to state without citation or question the 
rule in Vyner v. Waldenberg [1946] K.B. 50, at a time when Watts v. 
Enfield Rolling Mills [1952] 1 All E.R. 1018, had already been reported. It 
is hoped that in the next edition due attention will be paid to the reversal 
of Vyner by the House of Lords in Bonnington Castings v. Wardlaw [1956] 
2 W.L.R. 707. 

Part II is concerned with trade unions, collective bargaining and the 
settlement of disputes. This undoubtedly is the best section of the book 
—a fact of particular importance for law teachers, since the analysis of 
“Collective Labour Law” is probably the slightest and least good part 
of Professor Mansfield Cooper’s work. It is, however, regrettable that, from* 
a legal viewpoint, Mr. Gayler should attempt to equate collective agreements 
with commercial contracts (pp. 172-174), for it indicates a total misunder- 
standing of the voluntary structure of industrial relations in this country; 
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but here is not the place to discuss this fundamentally important topic or 
to consider the internal evidence in collective labour law which militates 
against the learned author’s facile generalisation. 

Parts III, IV, V and VI outline in simple and readable fashion the main 
matters concerned with.the Factories and Shops Acts, wages legislation, 
“Mobility of Labour” and social insurance. Perhaps for a future edition 
the learned editor might reconsider the relevance to the mobility of labour 
of the employment of disabled persons and the reinstatement of national 
servicemen in civilian employment. í 

By and large Mr. Gayler’s book does no more than repeat material to 
be found scattered through other works but its particular value for the 
student of industrial law is that what is scattered through other books is 
here drawn together into & single volume. à 

C. GRUNFELD. 


Law AND Practice OF BUILDING CONTRACTS, INCLUDING ARCHITECTS 
AND Surveyors. By Dowarp Kratine. [London: Sweet & 
Maxwell, Ltd. 1955. xliv and 266 and 7 appendices and 
index. £2 10s. net.] 


Tuis book is intended for both lawyers and laymenfand although the emphasis 
has been placed upon matters peculiar to building contracts, the author has 
lightened the task of laymen by providing an outline of éhe general law of 
contract. * 

Formation ‘of the contract is dealt with in a reasonably full manner, 
although consideration has been omitted. This is not perhaps of great 
significance since the majority of building contracts are under seal. The 
principle laid down in the High Trees case is, however, referred to in a 
footnote, and the reader is referred to the standard works on contract. 
Mistake, too, is not discussed, the author pointing out that there does not 
appear to be a reported case on mutual mistake arising out of a building 
contract, but the reader is informed of the existence of the equitable remedy 
of rectification. This treatment of the general law of contract is necessarily 
brief, the author contenting himself with setting out the propositions of law; 
there is little space to spare for illustrations and examples. 

In a discussion of capacity the reader is warned against entering into 
a building contract with an infant. The reasons given for this warning 
are that it is doubtful whether such a contract is a contract for necessaries, 
and that because an infant cannot hold a legal estate in land he may be 
unable to grant possession of the site. Although one may respectfully 
agree with this warning, a better reason may be proffered, that an infant 
{s not liable upon an executory contract, and the contractor may therefore 
find it necessary to wait until completion before any claim to payment 
arises. 

The canons of construction often present difficulty to laymen, who cannot 
see, for example, why evidence of preliminary negotiations cannot always be 
given in order to explain thelr written agreement. The chapter on the 
construction of the contract is particularly lucid. 

In discussing the right to payment the author analyses the three ways 
jin which this right may arise; that is to Bay, under a lump sum contract, 
under any other express contract, and upon a quantum meruit. The case 
Jaw on this subject is difficuit to handle and of limited value even when 

‘skilfully managed, since each one of the reported cases naturally turns upon 
its own particular facts. Although uncertainty has been greatly reduced 
by the use of standard forms, it is of course important for the layman to 
realise fully the legal consequences of using a set form of words, But where 
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a standard form of contract is not used, the layman is warned ‘by these 
cases of the dangers of imperfectly expressing his intentions. The reader’s 
task has been simplified by the author, who in addition to setting out what 
rules can be gathered from the cases has set out a “summary of position” 
in a convenient manner. 

If building contracts always proceeded directly to completion, the book 
would end with the chapter on employer’s approval and architects’ certificates. 
But the author takes the reader through the topics of variation, default, 
remedies, assignment, and bankruptcy and death. The book ends with a 
discussion on the powers and duties of architects, engineers and quantity 
surveyors. 

The layman will find this a concise and lucid guide. The lawyer will 
welcome it for its quotation of authorities, which are fairly numerous if not 
copious, for an invaluable glossary of building terms, and for useful notes 
on various standard forms of contract set out in the appendices, 


ALLISTER LONSDALE. 


Suow Business AND THE Law. By E. R. Harpy Ivamy. 
[London: Stevens & Sons, Ltd. 1955. 25s. net.] 


Tx author states in his Preface: “I have tried to write in a style which 
will readily appeal to a yide public. In particular I had in mind the need 
of the film producers and distributors, the theatre and cinema managers, the 
artistes and their legal advisers for an up-to-date work on this subject.” 

In putting legål advisers last, the author has evidently complieg with the 
aim of the publishers, who have presented this book in a style unfamiliar 
to lawyers. For the end-papers seem to reflect the colourful gaiety of 
Shaftesbury Avenue rather than the etiolated austerity of Chancery Lane; 
the dust-cover advertises a publication entitled “The Varnishes of the Italian 
Violin-Makers"; and the brochure which was circulated to publicise the work 
looks rather like a Palladium handbill. 

It may well be that the book is none the worse for this. At the same 
time, the legal reader should take the hint that it does not primarily cater 
for him. 

Thus the emphasis is on such matters as standard forms of contract (for 
the stage, films, music hall, circus, radio and T.V.), licences, censorship, 
entertainment duty, and the registration, quota arrangements and distribution 
of films. There are chapters of more general legal interest on the management’s 
responsibility towards its employees, the relationship between management, 
audience and third parties, and copyright; but one looks in vain for any 
treatment of defamation, and no reference is made to a number of questions 
of considerable legal import, such as when a performer is a servant and 
when he is an independent contractor. The author has, however, gathered a 
great deal of unfamiliar material into a small compass, and within the 
limitations implicit in its purpose his book is as useful as it is interesting. 

On page 89, the ruling of the trial judge in Naismith v, London Film 
Productions, Lid. [1989] 1 AU E.R. 794, is misstated. Mankin v. Scala 
Theodrome Co., Ltd. [1947] K.B. 257 is cited as the case of a performer 
who recovered damages from the theatre occupiers when his foot was injured 
through the defective condition of the stage flooring. No mention is made © 
of the more interesting point in the case, viz, the successful claim of his 
employer for damages for loss of services. But this was perhaps a provi- 
dential omission; for it has now become clear, from the recent case of 
Inland Revenue Commissioners v, Hambrook [1956] 8 All E.R. 888, that on 
this point Mankin's case was wrongly decided, and that the action per quod 
servitium amisit will not lie at the suit of a theatrical employer. 


G. ELLENBOGEN. 
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Hmer-Púrcmase Law. Second Edition. By R. ELsE-MITCHELL, 
LL.B. [Sydney: The Law Book Co. of Australasia Pty Ltd. 
1955. xvi and 126 pp., Appendix of Forms, Index. £2 10s.] 


Tue first edition of this book appeared in 1941 and the second edition has 
been made necessary by the amendments included in tbe Hire-Purchase 
Agreements (Amendments) Act, 1955 (N.S.W.). The purpose of the recent 
amendments was to ensure that minimum deposits were made by purchasers; 
these provisions were required by economic conditions in Australia. 

The greater part of the book is taken up by the text of the sections of 
the Act followed by notes on each section. It contains much of interest. For 
example, there are discussions of the various methods by which bire-purchase 
transactions are financed, the possibility of conflict between the Sale of Goods 
Act and the hire-purchase legislation, the rule in Heiby v. Matthews and the 
right to rescind a contract on the ground that an innocent misrepresentation 
has been made. 


Tbe book is intended primarily for lawyers in New South Wales, but as 
the comparative table of hire-purchase legislation shows there are many, 
provisions of the New South Wales Act that are similar to legislation of 
the United Kingdom, New Zealand and the other Australan states. The 
book is, therefore, of more general interest. It is surprising, in view of the 
fact that much of the Australian legislation is based on the New Zealand 
Hire-Purchase Act, 1989 that so few New Zealend cases are cited, but 
` perhaps the explanation is that the Act has seldom come before the New 
Zealand courts for interpretation. "There ís an encourgging number of 
references, to periodical literature. It would have been useful if there had 
been some illustrations of the manner in which the formula is applied to 
determine the balance due to vendor or purchaser. The citation of cases 
could also be improved and there are a few printing errors that escaped 
the proof reader. 

The book will find a ready sale in Australia where the appendix of forms 
prepared by the author will be found most useful Others may be reluctant 
to purchase the book by reason of its relatively high price. 


J. F. Norruey. 


Emeiover’s LiasruTy. Third Edition. By Jonn MUNKMAN, 
LL.B., of the Middle Temple, Barrister-at-Law. [London: 
Butterworth & Co. (Publishers), Ltd. 1955. ]lxii and 454 
and (index) 41 pp. 85s. net.] 


Tus enactment of the Mines and Quarries Act, 1954, replacing as it does 
the Coal Mines Act, 1911, and parallel regulations concerning metalliferous 
mines and quarries, is the principal justification for the emergence of the 
third edition of this work. With so much of the law relating to employers’ 
Habllity based on the Interpretation of safety codes, major revisions of which 
are exceptional events, the need for bringing this book up to date was 
apparent and, let it be said at once, the task has been performed very 
competently. An important lapse, however, concerns the treatment of the 
change introduced by section 159 of the Mines, and Quarries Act, 1954, in 
the standard of liability for breach of statutory duty. In addition to resolving 
the doubts expressed in Harrison v. N. C. B. [1951] A.C, 689 by making 
a mine or quarry owner liable irrespective of whether the statutory duty is 
personal or one which is expressly imposed upon an employee such as a 
manager, deputy or shot-firer, the section also substitutes the more stringent 
defence that “it was impracticable to avoid or prevent the contravention ” 
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for the former escape clause in section 102 (8) of the Act of 1911 which 
merely required the defendant to prove “that it was not reasonably practi- 
cable to prevent the breach." To suggest, as the learned author does (p. 840), 
that where the duty of complying with the Act rests on a subordinate the 
owner need only show that it was not reasonably practicable for the sub- 
ordinate, hís agent, to avoid or prevent the breach, is an abortive attempt 
to maintain a distinction which was abolished under the terms of section 159 
of the Mines and Quarries Act, 1954. It is noteworthy that the authority cited 
by the author in support, Velland v. Powell Duffryn Associated Collieries, 
Ltd. [1941] 1 K.B. 154 is & decision based on the old formula in the 
Coal Mines Act, 1911. 

Compared with the earlier editions there is discernible a greater readiness 
to refer to articles and notes in the periodicals and the author's choice may 
be described as judicious. Less satisfactory is the author's complacency in 
enunclating, without any qualifications, the doctrine that the relationship of 
master and servant is judged simply according to whether the master can 
tell the person employed not only what to do but also how to do it 
(pp. 61-62). The possibility of distinguishing between controlling, what has 
been described as, the “where,” “when” and “ what" as opposed to the 
“how” aspects of & person's work {s ignored by Mr. Munkman, who is 
content to base vicarious liability on the employer's right, in the last resort, 
*to exercise detalled control over the way in which the work is done" 
(p. 62). 

Adherence to the deep-rooted “control” test, as explained in this book, 
may well be justified as stll best suited for determining certain labour 
relationships, but €t is doubtful whether Cassidy v. Minister of Health [1951] 
2 K.B. 848, one of the only two authorities cited, is a particfflarly apt 
illustration. As Professor Kahn-Freund has pointed out ((1951) 14 M.L.R. 
504) to say of a skilled engineer or toolmaker, or indeed a member of the 
medical staff of a hospital, that the employer controls the manner of per- 
formance of his work “is unrealistic and almost grotesque” (ibid, 506). 
Some test more appropriate to the changed conditions of modern industrial 
society would seem to be called for, and something along the linea of the 
formula “does the person form an integral part of the employer’s organisa- 
tion” has been mooted in such cases as Stevenson, Jordan & Harrison, Lid. v. 
Macdonald [1952] 1 T.L.R. 101, 111, and Bank voor Handel v. Slatford 
[1958] 1 Q.B. 279, 295. Some of the weaknesses in this alternative formula 
are adverted to in (1954) 17 M.L.R. 547, 550, but this is not the place to 
consider in detail the case for and against the respective tests. What is 
expected, perhaps not unreasonably, in a book devoted exclusively to the 
Subject of employers’ liability, is a more thorough treatment than that 
hitherto accorded to this fundamental problem. 

J. Lr. J. Epnwanpa. 


Tue RULE Acarnst PreRPETUITIES. By J. H. C. MORRIS, D.C.L., 
Barrister-at-Law, and W. Barton LEACH, LL.B., of the Massa- 
chusetts Bar. [London: Stevens & Sons, Ltd. 1956. xlvii 
and 827 pp. and index. 16s. net.] 


Ix this book Dr. Morris and Professor Leach, writing for readers with some 
knowledge of property law, have sought to expound the law concerning 
perpetuities, to illustrate the working of the Rule in a modern environment, 
&nd to offer constructive criticism where it seems to fall short of the present 
needs of society (Preface, p. v). They have cited all relevant English, Irish, 
and Commonwealth authorities and many “ praiseworthy” American decisions 
-—well over 1,000 cases in all; various statutory provisions are printed in 
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Appendices. The examples in the text take the form of some 200 *Illustra- 
tions” (in the manner of the American Restatement of the Law of Property) 
based on actual or typical situations. This technique proves particularly 
well suited to the subject, for the Illustrations are a most vivid and valuable 
feature of the work. The result of all this is an erudite and fascinating 
exposition which traces a clear and unmistakable path through the complexi- 
ties of the Rule. This book should quickly become the English counterpart 
of Gray on Perpetuities. The ample guidance provided for the practising 
lawyer is worth stressing, because the authors deliberately focus much of their 
own and the reader’s attention on shortcomings of the Rule and possible 
reforms. Nevertheless they are scrupulous in distinguishing between state- 
ments of settled law, submissions on unsettled law, and suggestions for reform. 
Law is sacred, comment is free. 

The introductory chapter, chiefly concerned with the history and rationale 
of the Rule, deals also with its application in the Conflict of Laws. One 
would have liked to see Construction and the Rule (another preliminary 
question) included here, too, rather than in Chapter 9, for it is also closely 
connected with problems of Vesting, which are clearly outlined in Chapter 2. 
The working of the Rule in relation to family settlements and wills, charitable 
gifts and various miscellaneous interests is discussed in Chapters 8-8. 
Chapters 10-12 deal with the rule in Whitby v. Mitchell and cy-prés before 
1926, Accumulations (a particularly full and careful study) and Trusts for 
Non-Charitable objects. The following matters ameng many worthy of notice, 
will demonstrate the quality of the discussion:— the suggestion that, where 
a testator knows a particular individual to be incapablg of begetting or 
bearing children, there is open to the courts a constructional escape from the 
conclusive presumption of fertility, on the lines of the cases on illegitimacy 
such as Re Wohlgemuth [1949] Ch. 12 and Re Gilpin [1954] Ch. 1 (pp. 76-79); 
the excellent Chapter 4 on class gifts; the constant demonstration of the 
virtues of section 168 of the Law of Property Act, 1925; the view that the 
validity of limitations following void limitations is really to be determined 
not by “dependency,” but by their own intrinsic validity turning upon the 
words introducing them (pp. 168-170); approval of the disputed decisions 
in Re Churston [1954] Ch. 834 and Hopper v. Liverpool Corporation (1944) 
86 S.J. 218 (pp. 129 and 205); submission of the American view that, as 
regards interests under revocable settlements and interests in default of 
exercise of & general power of appointment, time runs from cessation of the 
power to revoke or appoint, on the ground that so long as the owner of 
& present interest can destroy & future one the latter is not within the Rule 
(see pp. 56, 189, 216, 282). This last point which does not seem to be taken 
in other English books (e.g. Halsbury, Key & Elphinstone, Jarman) is 
perhaps open to argument; first, the property is in fact tied up from the 
date of the original settlement (cf. the reasoning in Re Churston, supra) 
and, secondly, interests in default of appointment are usually vested, and so 
valid where the power or its exercise is too remote, simply because they 
derive from the donor and not the donee of the power. Incidentally the 
authors accept the division of powers as general or special according to their 
object and then allocate “hybrid” powers to one or other group (pp. 127- 
180); Professor Fleming's reclassification into unlimited and limited powers 
(see (1948) 18 Conveyancer (x.s.) 48) might have been discussed, for it 
provides a test applicable to all'powers whatever the mode of restriction 
of exercise. 

Even an indulgent editor of the Modern Law Review could not possibly 
provide space for a complete survey of the review of the modern law of 
perpetuities contained under the head “critique” in each chapter. There 
is much grist for the mill of the Law Reform Committee. Only some major 
points can be mentioned. Dr. Morris and Professor Leach find the existence 
of the Rule against Perpetuities necessary to hold the balance of power 
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evenly between successive generations (p. 17); they discount the’ problem 
of tying up capital because of the form of modern discretionary settlements, 
coupled with statutory powers of sale and wide investment clauses (pp. 16-18); 
these reasons are perhaps a little cursory, for trustées can neither risk 
capital nor give it away. The working of the Rule comes under heavy fire; 
aspects attacked are:— the requirement of certainty of vesting from the 
outset, with a characteristic plea for a “decree of divorce from fertile 
octogenarians, unborn widows, precocious toddlers, magic gravel pits, un- 
appointed lieutenant-colonels, and other enormities as yet unimagined " (p. 86); 
the “all-or-nothing” rule in class gifts (pp. 118-125); invalidation turning 
on the use of one form of words rather than another, and initial construction 
without reference to the Rule (pp. 25-28, 289-247; of. Re Legh [1988] 
Ch. 89); the “Royal lives” clause and the addition to lives in being of 21 
as against 25 or 80 years (pp. 66-68); the application of the Rule in its 
present form to commercial as well as family interests (Ch. 8). 

Whether all these matters are evils and, if 50, what remedies are appro- 
priate, are of course matters of opinion. The suggestion that (following 
the Massachusetts Perpetuities Act, 1954) certainty of vesting should not be 
determined till cessation of the lives in being seems an excellent one (pp. 86- 
89); so does that of rebuttable presumptions of incapacity to bear children 
after the age of 52 or before that of 14 (p. 81) On the other hand 
the proposal for a cy-prés jurisdiction (pp. 84-85) seems open to objection 
not merely because, as tbe authors suggest, judges might not lke it, but 
because of the impossibility even in simple cases of ascertaining the testator's 
intention. Even if it be agreed that the choice of lives in being should, 
ideally, be limited*one may yet demur to the proposition that “the pagnitude 
of the task which would confront the parliamentary draftsman is no reason 
for not attempting it” (p. 67). Again, so long as a complex structure of 
* interests in property is possible—a matter often regarded as one of the 
principal merits of our law—much must turn on the precise use of words 
by skilled and learned draftsmen. Nevertheless Dr. Morris and Professor 
Leach amply sustain the main count of their indictment, that the Rule 
against Perpetuities has become too complex and, in fact, too difficult for 
satisfactory working. (If this conclusion be doubted, let the reader consider, 
for example, Re Churston, supra and Leong v. Chye [1955] A.C. 648 at the end 
of p. 666, or the scores which might be returned if The Law Society’s Gazette 
based one of their *how-good-are-you-&t-your-]ob " quizzes on a selection of 
the authors’ Illustrations.) Finally, this book performs the further service 
of preventing that complacency concerning the existing law which is an 
occupational risk among lawyers. It will encourage the long’ process of 
keeping the law of property attuned to social needs. It should be read by 
practising and academic lawyers alike. 

Since the above review was written the Report of the Law Reform 
Committee on the Rule against Perpetuities has been published (Cmnd. 18). 
The Committee acknowledge help received from Dr. Morris personally and 
from Professor Leach through his writings, and by their recommendations bear 
witness to the soundness of most of the views expressed in the book. 


F. R. Craw. 


Pusric Law—Tue CONSTITUTIONAL AND ADMINISTRATIVE Law OF 
THE COMMONWEALTH. Edited by J. A. G. Grirrrra. [London: 
Stevens & Sons, Ltd. Spring-Summer 1956. 192 pp. Annual 
subscription £2 2s., single parts 12s. 6d.] 


We are very glad to welcome this valuable addition to the still inconsiderable 
number of British legal periodicals. No branch of our law has expanded 
more rapidly of recent years than has public law, and in no branch have 
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the new ‘developments been more important: particularly of course on the 
administrative side. While we of the Modern Law Review, and indeed the 
editors of other periodicals, have endeavoured to provide space for the 
discussion of the more important aspects of this growth of public law, all 
thoughtful lawyers have been conscious for some time that a systematic 
regular survey was really needed. The profession should be grateful to 
Messrs. Stevens for having made this possible, for having secured the services 
as editor of Mr, J. A. G. Griffith, whose contributions in the field of admini- 
strative law in recent years have been outstanding, and for having obtained 
for him the support of a distinguished editorial board, representative of all 
branches of the profession and of most parts of the British Commonwealth, 

Publio Law starts as it were with a bonus issue, in the shape of a double 
number of almost 200 pages. This was required to give room to a contribution 
some 100 pages in length by Sir Carleton Allen q.c. on Administrative 
Jurisdiction, characteristic of its author in both style and content. It also 
contains a valuable article on Councils, Ministers and Cabinets in Australia 
by Professor Geoffrey Sawer, of the Australian National University. 

Apart from articles the review contains a section-of comments on current 
matters, and a very useful survey of recent public law material from all 
parts of the Commonwealth, analysed under & number of appropriate headings. 
It has a section for book reviews, and, an unusual feature, an index to this 
single number. 


Mr. Griffith has set himself a high standard,to live up to in future 
issues. 


Í c 
e. 


Bnurrsn'Tax Review. Edited by G. S. A. Waearcrorr. [Lon- 
don: Sweet & Maxwell, Ltd. 112 pp. Annual subscription 
80s.: single parts 10s.] 


We also welcome the first number of a periodical devoted to tax problems. 
This severely technical and specialised subject has received but scanty 
attention from the legal academic world in this country, or from those 
practising lawyers who take a scientific interest in legal problems. This 
has certainly been a mistake and is no doubt one of the reasons why our 
tax law is in such an unintelligible and chaotic condition. 

Among the few who have of late years been making a contribution to 
the rectification of this deplorable situation 1s Master G. S. A. Wheatcroft 
and the fact that he is editor of the new review is a guarantee that progress 
towards a systematic and intelligible survey will be made in its pages. 

This first number contains some sixty pages of articles, including a lively 
discussion of British Transport Commission v. Gourley which has so effectively 
set the cat among the pigeons: two special articles on the Budget and Finance 
BUL 1956: notes on the more important recent decisions (mostly very brief): 
a review of N. Kaldor’s recent book on an Expenditure Tax: and a number 
of items of current tax intelligence: altogether a great deal of meat in such 
a small package. 


C. 


Tur REGISTRATION, MANAGEMENT, AND WiNDiNG-UP or COMPANIES 
IN Sours Arrica. By Davin SHRAND, M.COM. A.S.A.A., C.A. 
(8.4.) and A, A. F. KUTON, B.A., LL.B., Assistant Registrar of 
Companies. [Cape Town: Juta & Co. Ltd. 1956. ix and 808 
pp. £8 6s.] 


"Tuis book, the product of collaboration between an accountant and a lawyer, 
both obviously well acquainted with company practice, is intended to assist 
practitioners in the preparation of company documents, to guide the officers 
of companies in the performance of their duties and to explain the application 


\ 
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of the provisions of the South African Companies Act and Income Tax Act. 
It does not purport to be a work of deep scholarship but is essentially—and 
successfully—practical in its approach. It should prove indispensable to com- 
pany secretaries and useful to lawyers and accountants. It will also be 
valuable to English practitioners who are in any way concerned with South 
African companies, enabling them to ascertain with ease the major respects 
in which the South African legislation and practice differ from those of the 
United Kingdom. The authors are to be congratulated on a worthwhile project 
well carried out. : 


A MANUAL OF AMERICAN COPYRIGHT PRACTICE FOR WRITERS, 
PUBLISHERS AND AGENTS. Second Edition by MARGARET 
NicgoLsoN. [New York: Oxford University Press; London: 
Geoffrey Cumberlege. 1956. x and 278 pp. 45s.] 

Tuose who have used this American book in the past will need no recommenda- 

tion to the second edition which has now appeared, revised in the light of the 

long-awaited and more-than-welcome ratification by the United States of the 

Universal Copyright Convention. Those who have yet to make its acquaintance 

can be assured that they will here find an admirably clear and helpful guide to 

the intricacies of American copyright practice. Nor, despite the title, need 

English lawyers think that they should ignore it when called upon to advise 

their literary clients. This book will not enable them to get away with any- 

thing so rash as posing as fxperts on the knottier points of American copyright 
law but it will enable them to advise authors and publishers how to avoid 
becoming entwineg in those knots. This book seems to me to be a model of 
what a practice manual should be. I wish we had an equally usefifi book on 
English practice. 
L. C. B. G. 


Books and Publications Received 


Tur 50 Years’ Cnr«NAL Dicest. 1904 to 1958. By V. V. 
CHITALEY, B.A., LL.B., and S. Appu Rao, B.A., B.L. Vols. 8, 
4 and 5. The All India Reporter Ltd., Nagpur. Tux INDIAN 
Evipence Acr. Vols. 1, 2 and 4. By V. V. Cmrratey and 
S. Arru Rao. [Lawyers Co-operative Publications Ltd., 
Nagpur. | 

Tue Brrrmse Counci. 1984-1955. 21st Anniversary Report. 
vi and 121 pp. Annual Report 1955-56. [London. 1955. 
2s. 6d.] 

Some PROBLEMS or INCENTIVES AND LABOUR PRODUCTIVITY IN 
Soviet Inpustry. By G. R. Barker. 129 and xii pp. 
[Published for Department of Economics and Institutions of 
the USSR, Faculties of Commerce and Social Science, Uni- 
versity of Birmingham, by Basil Blackwell, Oxford. 14s. net. ] 

Tur MANCHESTER AND SALFORD Poor Man’s LAWYER ASSOCIATION. 
Annual Report 1954-1955. 


County Court Notesoox. By Erskine PorLocx, LL.B. Fifth 
Edition. 1956. [London: The Solicitors’ Law Stationery 
Society, Ltd. 2s. 6d.] 


BANDUNG KONFERENCJA Kma3ów AZJI I AFRYKI. Dokumenty i 


materialy. 256 pp. [Polski Instytut Spraw Miedzynaro- 
dowydr, Warszawa. 1955.] 


P 
al 
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Law m'CowwuwisT Cuma. By Farmer ANDRÉ BoNNIDION, former 
Dean of the Faculty of Law, University Aurore, Shanghai, 
China. 85: pp. [Published by International Commission of 
Jurists. 47, Buitenhof, The Hague, Netherlands. ] 


Ovzz Pracrick Notes No. 88. Tse Licenstnc Gurme. By 
MICHAEL  UwpEnHILL. 47 pp. 1956. [London: The 
Solicitors’ Law Stationery Society, Ltd. 6s. net. | 


Oyez Practice Notes No. 18. NOTES on CHANCERY PRACTICE. 
Third Edition. 1956. By F. G. R. JORDAN. 108 pp. 
[London: The Solicitors’ Law Stationery Society. 12s. 6d. 
net. | 

Corvus Juris or Inpa. The Indian Evidence Act (I of 1872). 
Vols. 5 and 7. Constitution of India, Vol. IH. By V. V. 
CnurrALEY and S. Arru Rao. The Code of Criminal Procedure 
(V of 1898) Vols. 2 and 8. By V. V. Cumrrankv and K. N. 
ÁNNAJI Rao. 

BULLETIN OF THE INTERNATIONAL COMMISSION OF JuRISTS. No. 5. 
47, Buitenhof, The Hague, Netherlands. 


ENCYCLOPAEDIA OF PLANNING, COMPULSORY PURCHASE AND COMPEN- 
SATION. Vol. 1. Revision 27—June 1, 1956. Vol. 2. Revision 
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Tue LAYMAN IN CHURCH GOVERNMENT. Being aœ guide to The 
Repfesentation of the Laity Measure, 1956, and The Parochial 
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Church Information Board, Church House, Westminster, S.W.1 
Is. 9d. 

First SUPPLEMENT TO DyMonp’s DeatH Duvrigs. 12th ed. By 
Rozsert Dymond and Reema K. Jouns, LL.B. [London: 
The Solicitors’ Law Stationery Society, Ltd. 1956. xi and 
76 pp. 8s. 6d. (12th ed. & Suppt. 95s.)] 

CHITTY on Contracts. 2lst ed. Vols. 1&2. Second Cumulative 
Supplements (To September 1, 1956). By F. Maurice DRAKE, 
M.A. [London: Sweet & Maxwell, Ltd. 6s. 6d. net.] 

CLERK & LINDSELL on Torts. Second Cumulative Supplement to 
the 11th ed. (To September 1, 1956). By F. Maurice DRAKE, 
m.a. [London: Sweet & Maxwell, Ltd. 6s. 6d. net.] 

Home Orrice APPROVED Prospation Hosters. By R. A. F. 
Cooxs. With a Foreword by Gusert J. PAULL, Q.C. 1956. 
Justice of the Peace, Ltd., Little London, Chichester, Sussex. 
8s. 6d. (Postage & Packing 7d.). 

GOVERNMENT DEPARTMENTS As PuncuasERS. By A. S. Wispom. 
Solicitor. 1956. Justice of the Peace, Ltd., Little London, 
Chichester, Sussex. 4s. net. 

ARcHBOLD’s CRIMINAL PLEADING, EVIDENCE AND Practice. 88rd 
ed. Ninth Cumulative Supplement and Supplemental Service 
Issue No. 4. September 1, 1056. Edited by T. R. FrrzwarrER 
BUTLER and Marston Garsia. Sweet & Maxwell, Ltd. 


RECORD or THE COMMONWEALTH AND EMPIRE Law CONFERENCE 


Lonpon, 20-27 Jury, 1955. 471 pp. London. The Solicitors’ 
Law Stationery Society, Ltd. 88s. 
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INTERNATIONAL POLITICAL Scrence ABSTRACTS. Vol. VI; No. 2. 
Abstracts of articles published from January to March, 1950. 
Prepared by the International Political Science Association in 
co-operation with the International Committee for Social 
Science Documentation and with the support of Unesco. Basil 
Blackwell, Oxford. 


ADMINISTRATIVE JURISDICTION. By Sm CARLETON KEMP ALLEN, 
Q.C., M.C., D.C.L., F.B.A., J.P. xv and 101 pp. 1956. Stevens 
& Sons, Ltd. 15s. net. 
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First Supplement (To January 1, 1956). By PETER ALLSOP, 
M.A. 117 pp. Sweet & Maxwell, Ltd. 1956. 178. 6d. net. 
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Edition. Sixth Cumulative Supplement. By M. M. Wes, 
M.a. Containing all developments up to September 1, 1956. 
[London: Butterworth & Co. Ltd. 1956. xx and 46 pp. 
78. 6d. net. Complete work 77s. 6d. net.] E 


GarEN's Desata Duties. Third Edition. Fifth Cumulative Supple- 
ment. By C. D. Harpine, LL.B. The law is stated in this 
Supplement as onSeptember 1, 1956. [London: Butterworth & 
Co. Ltd. 1956. xiv and 102 pp. 12s. 6d. Complete work 
76s. net.] e - 
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By G. N. C. Swrrr and R. L. Granam. [Justice of the Peace 
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MODERN LAW REVIEW 


Volume 20 March.1957 No. 2 


THE BONSOR AFFAIR: A POST-SCRIPT 


Tux decision of the House of Lords in Bonsor v. Musicians’ Union ! 
has already been analysed by Professor Lloyd * and Mr. Thomas.’ 
The purpose of this note is to add a post-script to their discussion,‘ 
and to investigate further some of the matters which may arise 
from the case. Briefly, the issue which their Lordships had to 
decide was whether the plaintiff member, expelled from the union in 
breach Of the rules, could recover damages against the ** union ” 
for breach of contract. Bonsor’s name had been erased from the 
lists by the Brighton branch secretary because his subscriptions 
were fifty-two weeks in arrears 5; as the rules stood, only the branch 
committee could take that decision; and the Court of Appeal’ 
granted, in consequence, a declaration and injunction which were 
not challenged on appeal. But expulsion from the union (which 
was * what is known as ‘a closed shop’ ” *) was the equivalent 


1 [1956] A.C. 104. 
3 '" Damages for Wrongful Expulsion from a Trade Union " (1966) 19 M.L.R. 
121 


3 '' Trade Unions and Their Members "' (1966) C.Li.J. 67. 
4 Accordingly, many of the matters set out fully in their articles are not 
repeated here. 
5 Such was the claim, although ıt was never pleaded as such; per Lord 
MacDermott, P: 184. (Compare Abbott v. Sullivan [1952] 1 K.B. 189, 198.) 
If the Rules had provided for termination of eee Ipro jacto the case 
would never have arisen: cf. [1954] Ch. 483, Evershed M.R. The subscrip- 
tions were, of course, not recoverable by action: Trade Union Act, 1871, 
8. 4 (2). It was conceded in the Housé of Lords (“ rightly" per Lord 
MacDermott; Lord Keith agreed), that s. 4 did not bar the action for damages. 
The section probably does not stop the member from bringing an action 
designed to prevent the Union from refusing to receive his subscriptions (so 
that ıt may then expel him for arrears): Brodte v. Bevan (1921) T.L.R. 
172, 177. 
[1954] Ch. 479. Denning L.J. there pot forward the novel suggestion that 
no rule would be enforced which was *' contrary to what is fair and reason- 
&ble'': p. 486. This extension of the rules of public policy to ourtail freedom 
of (so-called) contract, may not be unreasonable; but it is suggested that 
Mr. Thomas's summary shows how novel this principle would be: op. cit., 
p. 78-79. For the conflicting dicta, see Lloyd, ‘* Disciplinary Powers of 
P ofessonal Bodies '" (1950) 18 M.L.R. 281, 302-808 
* Lord MacDermott, p. 182. 


P 
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for Bonsor of a ** sentence of industrial death." * The facts of the 
ease make a strong appeal to one’s sympathy, and in more than 
one quarter the decision to award damages has been hailed as f* 

useful blow in favour of individual freedom ? !^; but sympathy and 
the quest for justice can produce law difficult to interpret and to 
defend, and Bonsor’s case may have done both these things. At 
first sight, four of their Lordships are divided equally on the 
essential question whether the union is or is not a ** legal entity,” ™ 
leaving the commentators to do battle for the fifth voice, that of 
Lord Keith.'? It would, indeed, be unfortunate if doubt were the 
main legacy of the most important case on trade unions for many 
years. The object of the criticisms offered below is simply to assist 
in the investigation of some of the factors which may influence 
the judges, or, more immediately, the legal advisers of the unions, 
who, in interpreting their Lordships’ speeches, wil have to reach 
8 firm decision as.to the meaning of Bonsor’s case. It will be 
suggested— : 


(i) that the view, advanced principally by Lord MacDermott," 
that the Trade Union Acts, 1871 and 1876, did not intend 
to make the registered union a legal entity, carries, on 
reconsidgration, greater force than the opposite view put 
by Lord Morton and Lord Porter; . 

(i) that Lord MacDermott's view, however, might well have 
led logically to the conclusion that Bonsor could not recover 
damages from the unincorporated “‘ union ”; 

(ii) that Lord MacDermott, in finding a way out of this dif- 
culty, does not, in fact, adhere strictly to the analysis of 

“ wholly unincorporated body ’’; that in this variation at 

a critical point must lie the explanation of his Lordship’s 

` Speech; and that it is not easy to interpret either his or 

Lord Keith's speech without giving the union some ** capa- 
cities " and “ existence ” apart from its members; 


* Coleridge J. in Blackall v. National Union of Foundrymen (1093) 39 T.L.R. 
481, 482. For another example of the great power possessed by the unions, 
see their exclusive right to report ''disputes'" under the Industria! Disputes 
Order, 1951, Art. 1 (ii), discussed in Professor Kahn-Freund’s stimulating 
Chapter 2 of Flanders and Olegg (ed.), The System of Industrial Relations in 
Great Britain, p. 95. 

19 Prof. Lloyd, op. oit., p. 184. 

31 Lord Morton and Lord Porter in favour; Lord MacDermott and Lord Somervell 
against. 

13 His Lordship thought “that the union's characteristics " may entitle 16 to be 
called a legal entity, while at the same time remaining an unincorporated 
association of individuals ° (p. eet See the different interpretations already 

laced upon his speech in [1956] A.C. 104, and [1055] 3 All E.R. 618 
&dnotes). Mr. mas, Op. cit., p T5, agrees. with the Law Reports. 

Prof. Lloyd, op. cit., p. 180, places Lord Keith in an “ intermediate position "' 

but one may respeotfully agree with his comment that Lord Keith's view is 
“not easy to follow.’ 

13 Lord Somervell agrees, 168, and takes a view generally akin to that of 
Lord MacDermott. Bub "Lord Somervell does not deal expressly with the 
matters discussed in the third part of this note. 
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(iv) that the minimum “ capacity ’’ which suffices to take their 
Lordships to their conclusion is so similar to the capacity 
to contract that it is not profitable to distinguish between 
them; and that Bonsor’s case, therefore, must be understood 
to have brought to a climax the long series of judicial 
attempts to read into the Acts as much of a “ corporate 
character’ as possible, and to have produced a situation 
as unsettled as that existing in 1901 and 19010.!* 


Before investigating the case, it must be said that the analysis 
which follows is directed partly to the meaning of the Acts, but 
more particularly to the concepts employed and developed in their 
Lordships’ speeches. The latter approach may be dubbed old- 
fashioned by those who are concerned more with the social problem 
involved in the situation, and who, having no objection to the 
supreme tribunal ** making law ” to meet new demands, as it often 
must, feel that the demand was here so insistent that a refusal 
to award damages would have been unthinkable. Indeed, it is idle 
to suppose that, in an area in which social conflict has been so 
acute, policy can be far removed from anyone's mind. But policy 
does not always determine cases, and judges have on occasion, 
perhaps to a fault, faced charges of timorousness with fortitude. 
Where the principles to be applied form part of a “ settlement ” 
enacted for problems the common law could not or would not 
solve, judicial interpretation savouring of novelty has its dangers. 
Nor is social purpose the context in which future judges will 
necessarily, or expressly, interpret Bonsor’s case, and it is not 
suggested that it was the basis of their Lordships’ speeches. But 
those who wish to justify the case on these grounds must be pre- 
pared to discuss wider legislation, and such discussion would be 
opportune. The position of trade unions is not and cannot be 
satisfactory when they are governed by an out-moded set of 
peculiar rules, the accidents of industrial strife. But those rules 


H The years of Taff Vale Ry. Co. v. Amal. Soc. of Ry. Servants [1901] A.C. 426, 
and Amal. Soo. of Ry. Servants v. Osborne [1910] A.C. 87 which gave rise 

rerpeotively to the Trade Disputes Act, 1906, and the Trade Union Act, 1918. 

(Other .cases in which the registered union has been held to bear corporate 
characteristics include Cotter v. Nat. Union of Seamen [1929] 2 Ch. 68, and 
N.U.G.M.W. v. Gillian [1946] K.B. 81; but 1t will be suggested that none of the 
previous cases attached a capacity to be party to a contract, unless that was 
the intention of Lush J. in Holland v. London Soo. a Compositors (1924 
40 T.L.B. 440, and various dicta in Gillian's case. e “declaration an 
injunction '’ cases do not go that far.) It is worthy of notice that the serious 
view taken by the unions of the issues raised in the Bonsor appeal was 
illustrated by the T.U C.'s undertaking to bear the union’s legal costs in it, 
because the case involved ‘* principles of vital interest to the Trade Union 

. Movement": General Council Report, 1955, T.U.C. Congress Report, p. 806. 
The General Council now regard the decision as ‘‘ an important change in the 
law’ (para. 487, 1956 PD Counsel, who agreed with their view, 
advised them against all of the many possible escape routes from the decision, 
some of which are discussed below. e Council decided to await the decision 
on the amount of damages in the Bonsor case before taking a decision 
on further action (ibid.). Bee infra, n. 748. 
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are not susceptible of profitable alteration unless the whole structure 
be revised. 


Tar Union A LEGAL Entity? 


Whether or not the Musicians’ Union was a “legal entity " was, 
it will be recalled, critical because around the answer turned 
another question: Who were the parties to the contract of member- 
ship? ?* Only the Acts could have incorporated the registered 
unions, and Lord MacDermott’s demonstration that no such in- 
tention can be found in them is, it is submitted, convincing.!* 
He cites, inter alia, the ** comparative ease with which the garb 
of registration may be donned and doffed," Y the need for trustees 
to hold, and to appear in suits concerning, union property,'* the 
application of sections such as section 4 of the 1871 Act to all 
unions registered or not,!? and, most important, the absence of 
any express indication of incorporation on the part of a legislature 
which was, after the Companies Act, 1862, plainly not ignorant 
of the ‘‘ recognised and usual way of conferring upon an association 
of persons the status of a distinct legal entity," and which used 
as a model part of the 1862 statute in a manner which “ studiously 
avoids a familiar and appropriate method without purporting to 
adopt another in its stead." ?^ After the Taff Vale case, the Act 
must be understood to have attached to the registered union certain 
procedural characteristies usually found only in juristic persons, 
including the power to sue and be sued in the registered name, 
the ability in such suit to stand for all members, past and present 
(whatever their personal capacities and peculiarities, and the 
liability to have judgments enforced against the common fund.!! 


, 


15 The views on the nature of the contract were largely determined by the status 
ascribed to the union: see, ¢.g., Lord Porter, p. 129; Lord MacDermott, p. 184; 
Lord Somervell, p. 157. 

16 Lord Somervell agreed, p. 158. 

17 p. 144. Bee especially ss. 6 and 18 of the 1871 Act, and s. 8 of the 1876 Act. 
It has usually been thought that the advantages of registration are ‘‘ not of 
very considerable importance, and no gest inconvenience i8 caused by faing 
to register ": Citrine, Trade Union Law, p. 190; but this view may now 
need reconsideration. 

18 pp. 186-187; see especially ss. 7, 8 and 9 of the 1871 Act. Lord Somervell’s 
concern on this point is indicated by his opinion that trustees should be parties 
to the aotion for damages, p. 157. Compare Evershed M.R. [1054] Ch. 505; 
Howden v. Yorkshire Miners’ Assocn. [1908] 1 K.B. 308, 828; and Taff Vale 
[1901] 1 K.B. 170, 176 (the unanimous judgment of the C.A. later reversed 
to which Lord MacDermott's analysis sends one back with interest); Ideal 
Films, Lid. v. Richards [1927] 1 K.B. 874. 

19 pp. 185-186. This consideration also prevents s. 4 (4) from supporting the 
opposite argument. Cf. McLuskey v. Cole [1922] 1 Ch. 7 (C.A.); Holland v. 
London Soc. of Compositors (1924) 40 T.L.R. 440. 

20 p. 144: and ‘the only reference to a seal is in relation to the work of the 
registry. The dicta cited by Lord MacDermott, pp. 189-148, Lord Keith, 
pp. 150-152, and Lord Bomervell, p. 165, all point ın the same direction. The; 
need not be enumerated here, but they more than balance the dicta iterpreted 
in whe opposite sense by Lord Morton and Lord Porter on which comment 18 
made later. 

21 Bee especially. pp. 144-146, where Lord MacDermott comments upon the 
well-known dictum of Lord Lindley in Wise v. Perpetual Trustee Co., Ltd. 
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It is difficult not to agree with Professor Lloyd’s comment that 
the last two of these qualities involve questions not merely of 
procedure but, also, of substantive law.??. But the implied criticism 
that Lord MacDermott ought, therefore, to have changed his con- 
struction of the Acts is less acceptable; the reasoning suggests 
rather that the T'aff Vale case went too far than that Lord Mac- 
Dermott might have gone further. Nor is it really the case that 
Lord MacDermott refused to accept any possibility of an **inter- 
mediate semi-corporate status." His approach is to insist that 
the union is shaped solely by the Acts. He makes use of no 
a priori notions, nor of any presumption which demands that, 
once some corporate qualities are discovered, the group is to be, as 
Professor Lloyd suggests, ** treated as if it were a corporate entity 
for all purposes save in such respects as are expressly excluded 
or restricted by the terms of the Act itself." ?* Even if it were 
not clear that the Acts of 1871 and 1876 themselves precluded such 
an approach, the courts, it will be suggested later, have not pre- 
viously treated statutory creations in this manner. 

It is, indeed, arguable that the charge , of refusing to accept 
a semi-corporate status could be made agamst Lord Morton and 
Lord Porter rather than against Lord MacDermotj. Both, it is 
true, protest that they are not designating the registered union a 
* corporation." It is only a “‘ thing created by statute, call it 
what you will, an entity, a body, a near-corporation, which by 
statute has in certain respects an existence apart from its members ”’ 
but which may well ‘‘ not possess the full powers of an incorporated 
society." 3? Again, the f'respondent union, though it is not an 
incorporated body, is capable of entering into contracts." ** 
Because of the other marks of corporateness imprinted (impliedly) 
by the Act, both bestow upon it the capacity to contract. But 
it has been said that ‘‘ Contractual liability is the touchstone of 
associations." ?' Certainly, it is a good touchstone for the usage 
of the word “ corporation’? when the relevant Act has deprived 
us of the test of “ capacity to hold property ” by expressly vesting 
the property in trustees. When they go this far, their Lordships 
are surely into the country of ‘‘ corporations ” if the boundaries 
are to have any convenient and recognisable definition. Nor is 
it easy to see why they should, on their own premises, protest 


[1903] A.C. 189, 149, which he prefers not to adopt as the basis of his 
conclusion that liabihty attaches to the common fund, rather than the personal 
assets of the members. 

12 Op. oit., pp. 129-180. But the division between the two is not sacrosanct, 
and the Act could undoubtedly have created an '' improved type ” of representa- 
tive action and no more. 

33 Prof. Lloyd, op. cit., p 128. 

34 Ibid. This is & not unfair description of the attitude of Lord Morton and 
Lord Porter. 

25 Lord Porter, p. 181. 

35 Lord Morton, p. 127 (italics supplied). 

37 Garr, Law of Corporations, p. 6 (1805). For s similar argument to that 
advanced, see Prof. Lloyd, op. cit., p. 127. Cf. Jenkins L.J. [1954] Ch. 694. 
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so much that the union is not deserving of the full title. And 
there is little to be gained from terms such as ** near ” or ** quasi ” 
corporation if the extent of the proximity is not made plain. More, 
if “corporation " is itself only a word that imports “ analogy ” 
and “shift of meaning"? rather than a ''thing"' whose “ real 
nature ?' can be investigated,?* words such as ** quasi-corporation ? 
are doubly inconvenient, since they at most pile one “ as if^" upon 
another and introduce an analogy with an analogy. Again, if 
it is true that ** Parliament has recently shown an increasing fond- 
ness for creating quasi-corporations," ?* the legislature has un- 
doubtedly had grounds for protecting its creations from the full 
analogy with individuals, and the courts should be acute to pre- 
serve, rather than to destroy, the difference between such groups 
and fully corporate bodies. 

Their Lordships support their conclusion mainly by dicta from 
the *'declaration and injunction? cases," Osborne’s case,*! 
Gillian’s case,? and the Taff Vale case,? on which they place 
most reliance but in which their Lordships! views are thought 
by Lord MacDermotj to have been shared by Lord Brampton 
alone.** It is not easy to see how their Lordships found in the 


35 See Prof. H. Ê. A. Hart, Definition and Theory in Jurisprudence, pp. 28, 27; 
(1054) 70 L.Q R. 87, 55, 59. 

3? Roxburgh J. in J. R. C. v. Bew Estates, Lid. [1966] Ch. 407, 415, where 
he held that the War Damage Commission was such a body. 

30 e.g., Brasthwaite's Case [1022] 2 A.O. 440, a ‘‘ decisive ’’ case for Lord Morton 
(p. 126). These cases do not deal directly with capacity to be party to a 
contract; nor do the decisions.to grant a declaration or injanotion demand the 
explanation that the union was party to any of the contracts broken b 
wrongful expulsion. They furthermore contain judgments and dicta whic 
appear to support Lord MacDermott: e.g., Yorkshire Miners' Assocn. v. 

owden [1906] A.C. 256, 279-280, per Lord Lindley; Russell v. Amal. Soc. 
of Carpenters [1912] A.C. 421, 429, per Lord MacNaghten; and in this case 
Lord Atkinson, at p. 431, held that a registered union could not appear by its 
name as defendant to an action brought by a member to secure payment of 
benefits (i.e., one canghp by s. 4), because in a '' common law action '’ such a 
voluntary society could not appear as a party and might be sued only by 
means of a representative action; this clearly implies that the contracts in 
issue were made noi with the union but with the other members, and that 
the Act provided a procedural device. 

31 [1910] A.O. 87, especially Lord Atkinson, p. 110. The first ground in that 
case rested on the mability of their Lordships to believe that combinations so 
recently legalised by statute could have been legalised as a ‘‘ combination for 
anything, —(Lord Traisbury, pp. 92-98, where he says that the registered union 
is not & corporation); whereas, im retrospect, it could hardly be clearer that 
the Mee objects were meant to be descriptive rather than restrictive. 
Since the 1918 Act, s. 1 (1), the Osborne judgment must have lost its force. 
The ultra vires doctrine applies only to acts wholly outside the objects of the 
constitution; but as the rules do not always distinguish, and are not clearly 
required to distinguish (see Sched. 1, pars. 2, 1871 Act), between ‘* objects 
clauses ° and other regulations, there is difficulty in applying if. One may 
note, with this in mind, the ‘‘ Foss v. Harbottle trio" of union cases: 
Howden's Case [19008] 1 K.B. 808; [1905] A.C. 256; Cotter's Case [1920] 
2 Ch. 49; and Edwards v. Halliwell [1960] 2 All B.R. 1064. 

?3 [1046] K.B. 81. 

33 [1901] A.O. 426. 

34 pp. 189-141, & convincing analysis. See too Lord Keith, pp. 150-151; Lord 

omervell, p. 165, and Brarshied. M.R. [1954] Ch. p. 499. 
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Acts the ‘‘ manifest intent in the legislature?" to incorporate,” 
—even in part—the registered union, an intent which judges seem 
previously to have required before reading legal personality into 
statutory creations.*° That the intention of the Acts had for so 
long been unperceived is surely persuasive,*’ the more so in view 
of past discussions, such as that of 1894,°* as to whether the 
unions ought to be incorporated in order to make them parties 
to enforceable collective agreements. 


Tue UNION AN UNINCORPORATED SOCIETY? 


The argument so far presented amounts only to support for the 
status of ‘‘ unincorporated association’? expressly advanced by 
Lord MacDermott and Lord Somervell, and possibly, also, by Lord 
Keith. Before that view can be accepted, however, it is necessary 
to investigate the reasons they give for disapproving of Kelly’s 
case,?? which had since 1915 been the authority for the view that 
an expelled member could not recover damages, since on that 
disapproval rests their decision of Bongor’s case itself. Lord 
MacDermott, whose speech contains the most detailed analysis of 
the three, suggested *° that three explanations of the decision could 
be fou&d in the judgments in Kelly’s case. The first, that the 
plaintiff in suing the “‘ union ” under its registered name was suing 
* himself among others," € did not long detain him. Indeed, if 
any action can be brought by the member against his “ union,” 
whether it be for declaration, injunction, or damages, the union 
must be taken there to represent all the members except himself— 


35 Littledale J., Tone River Conservators v. Ash (1829) 10 B. & C. 349, 387. 

35 Bee, e.g., Atkin L.J. m MacKenzie-Kennedy v. Aw Council [1927] 2 K.B. 
517, 588—584, whose approach is remarkably similar to Lord MacDermott's. 
Of. Lindley L.J., Salford MR v. Lancs. C. O. (1800) 25 Q.B.D. 884, 389. 
See too the caution displ& by judges before giving corporate status to 
creations of foreign law: Krajina v. Tass Agency [1940] 2 All E.R. 274; 
Von Hellfeld v. Rechnitzer [1914] 1 Ch. 748, Tss (with which cf. Dreyfus v. 
I. R. C. (1929) 14 Tax Cas. 560, 578-575). 

37 Prof. Lloyd agrees that it has been accepted that the Acts did not incorporate 
the registered union; but he then goes on to epprove the trend to read into 
them all the incidents of corporateness not excluded: op. cit., 197—198. 

35 Beo the Royal Commission on Labour, 1894, Report (Cmd. 7491), pp. 54 et 
seq., Bs. 148-161, and, especially, the observations of a group of members 
which included Sir F. Pollock, at pp. 115-116, paras. 8, 6, 7 (‘‘ the extension 
of liberty to bodies of workmen and employers to acquire fuller legal per- 
sonality than that which they at present possess is desirable in order to 
afford . . . the means of securing the observance... of collective agree- 
ments '), 8, 9 and 10. While not authoritative, these views of not uninformed 
observers are illuminating. See, too, the Minority Report of the 1869 Royal 
Commission (Cmd. 4128), pp. lix-Ix (the basis of the 1871 Act); the Sicedhen 
cited from the same period by Prof. Kahn-Freund, ''The Illegality of a 
Trade Union ” (1048) 7 M.L.R., p. 198; Hedges and Winterbottom, Legal 

Du of Trade Unionism, pp. 65-67; Webbs, History of Trade Unionism, 

p. 270 et seq., 606; Geldart Ti914) 2 Pol.Q. 17, 41, for similar non-judicial 
interpretations of the Act. 

3% Kelly v. NATSOPA (1915) 84 L.J.K.B. 2286 (0.A.). 

40 p . 147-148. Cf. Lord Somervell, p. 157; Lord Keith, p. 158. 

41 Philhmore L.J., 84 L..J.K.B. 2286 at p. 2238. 
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a not unjustified extension of the Taff Vale treatment of the Acts.“ 
It was in the second explanation that Lord MacDermott found 
the ratio decidendi." The agents** of the union were, when they 
acted in his expulsion, **just as much the agents of the plaintiff 
as the agents of his fellow members." ** To this argument Lord 
MacDermott replies that while the agents may be said to be acting 
on behalf of the plaintiff when investigating a complaint against 
him, they certainly cannot, when they expel him in a manner 
contrary to the rules, be acting on his behalf and under his 
authority. Plainly the rules are the limit of the authority he 
has given to them to expel him. Lord MacDermott adopts the 
aphorism of Denning L.J.: ‘‘ They were acting against him not 
for him ’’*’; but, with respect, this may appear to introduce a 
new criterion, for it suggests the test not of authority but of 
benefit. The principal is free from liability for his agent’s act, not 
whenever the latter acts against his interests, but when the act 
exceeds the authority he has given; and here the union rules were 
the only evidence of the agent’s authority (express, implied or 
ostensible +’). 

In parenthesis, it must here be remarked that the problem of 
agency and authority also affects certain analogies drawn by Lord 
Somervell *® and Lord Keith, on which their Lordships plaee some 
reliance. The latter, to take one example, defeats Kelly’s case 
by the “simple example ’’ of a member ** illegally expelled by a 
majority of members at a general meeting which is sufficient to 
bind the union.’’*° That member, he concludes, can clearly sue 


43 But as Prof. Lloyd points out, op. ott., p. 194, there may be difficulty in his 
enforcing judgment against a fund of which he is still ‘‘co-owner.'’ Pre- 
sumably no analogy would be drawn with oases lke Re Addlestone Linoleum 
Co. (1887) 87 Ch.D. 191. 

43 Lord Somervell seems to . 

44 In Kelly the committee, in Bonsor the Brighton secretary, but nothing turns 
on the difference (Lord MacDermott, p. 147); and, for brevity, the general 
term “ agent *' is here used throughout. 

45 Bankes L.J. (1915) 84 L.J.K.B. 2286 at p. 2239. 

46 pp: 148-149. It is true that his Lordship says that ‘‘ Expulsion from member- 
ship of a trade union stands, as a breach of contract, in a special category,” 
But, in its context, this remark seems to be directed only to showing that the 
expulsion cannot be held to have been effected ‘‘on his behalf." He deals 
with the other question of whether the other members are bound by these 
acts on pp. 147-148, and this is discussed below. 

47 [1954] Ch. 479, 518. 

48 It is suggested that ostensible authority can, as between the members, mean 
no more than the authority implied by the rules; but, as will be seen, that 
submission is not essential to argument which follows. 

49 p. 107. “If... the many by themselves, or through the agents of the 
association, purport to deprive the one of his contractual rights ' he must be 
allowed to sue for damages. It is the words ‘‘ through the agents’’ which, 
it is respectfully submitted, here obscure the problem of authority. Thus, 
" whether an sgeni can evince an intention . . .(not to be bound by a 
contract). . . on behalf of the principal must depend upon the sgent’s 
authority,” per Get ae L.J., Dumel (Peter) £ Co. v. Jas. Ruddin, Ltd. 
[1003] 1 W.L.R. 815, 821. 

50 E 158:—presumably procedurally satisfactory and therefore sufficient. Lord 

eith agrees that the '' minority ° could not be sued personally. 
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the “union ” for damages. But, as he remarks, that problem is 
“clear of any question of agency." If the ten other members of 
my club exclude me in breach of our contract, no doubt I can 
sue them.5! But that conclusion does not solve problems of which 
agency is the crux. 

The third proposition expressed in Kelly's case is critical. Lord 
MacDermott discusses it second, and this may explain why it figures 
less prominently than might have been expected in his speech, 
since it is only here, it is submitted, that he expressly gives a 
reason for attaching liability to the other members who are, for 
him, the * union." Bankes L.J. had said that if the agents acted 
* without authority and in defiance of the rules’? the member 
excluded could not “contend that they were at the same time 
the authorised agents of his fellow-members." 5* The argument 
does not depend only upon the authority of Kelly's case; Jenkins 
L.J. put the point independently in this way in Bonsor—the 
member is saying to his fellows, ** Our common agent .. . has 
without our authority and in breach of the rules, purported to 
exclude me from membership. I must admit that you did not 
authorise this wrongful act any more than I*did. . . . Neverthe- 
less, I claim damages from each and every one-of you on the 
ground that this wrongful and unauthorised act of the secretary in 
itself constituted a breach by you as his principals of the contract 
of membership subsisting between us.”?** It is not easy, if the 
matter be put in that way, to see why the other members should 
be liable in damages. What if the secretary had met Bonsor on 
the beach and, on personal grounds, had decided to expel him from 
the union? What if the secretary of a members’ club wrongfully 
excludes all the members except one? Why is it that the members 
are not bound by the act of an intruding stranger? 

The point may really be put by way of a dilemma.* The 
agents acted either within whatever authority they had, or outside 
it. If the former, they bound all the members; if the latter, none. 
The problem for those who, with Lord MacDermott, designate the 
union an unincorporated group, is to discover some authority 


51 Similarly, agents who expel may incur & personal liability, uenily because 
they are members and break the membership contract. Cf. Watson v. Smith 
[1941] 2 All E.R. 725 (damages against union committee; s. 4 of the 1871 Act 
not argued); and see Murphy v. Synnott [1925] N.I. 14 (proprietary club 
owned by company; committee members (who were not directors) liable in 
damages to member wrongly excluded, a liability which seems to rest on the 
breach of contract contained in the articles between members; but see Buckley, 
Companies Acts (12th ed.), p. 58). 

53 (1915) 84 L.J.K.B. 2286 at p. 2239. 

53 [1964] Ch. 479, 528. 

54 Put by Prof. Lloyd in his earlier note on the C.A. decision in Bonsor in 
(1954) 17 M.L.R. 860, where he considered ''that the only effective way out 
of this dilemma is to postulate a separate entity, viz., the union itself, distinct 
from its members, and then to say that the committee has acted on behalf 
of the union itself and within the scope of its implied authority." The 
implication of such authority is touched on later when Lord Morton's speech 
is aguin discussed. 
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emanating from the other members which does not stem equally 
from the plaintiff himself. His Lordship takes account of the 
problem. Indeed, he is for *'the purposes of this appeal... 
prepared to accept ” the proposition ‘ that a member of a voluntary 
association who is injured by some wrongful act done by an agent 
of the association on behalf of its members, including himself, 
cannot recover against his fellow-members whose responsibility, in 
the circumstances, will be no greater than his own.” 55 He nowhere 
expressly states, as Professor Lloyd suggests that he means to 
say, that the act of expulsion is to be ''treated not as the 
collective act of the whole body of members including the expelled 
member, but of that body minus the expelled member." It is not 
at all apparent why such an act should be so treated unless some 
trace, at least, of authority can be found. Furthermore, it is 
submitted that his Lordship meant to give a very different answer 
to the problem, namely production of liability not through the 
presence of any initial authority but through ratification of an 
unauthorised act, and it is in this part of his speech that his route 
to the award of damages diverges from the paths of the '* unin- 
corporated associatioh.” 

Apart from the suggestion made by Professor Lloyd, what 
answers could’ have been given to this problem? First, it might 
have been said that the agents had authority to deal with expul- 
sions, an authority which extended even to a wrongful mode of 
its exercise. On this, a possible, but unacceptable," view, the 
required result can be obtained only by finding that the plaintiff 
had unilaterally withdrawn his authority before the expulsion was 
complete. But the rules in Bonsor’s case precluded any such 
argument; no findings were made on which it could rest; and, 
more, the argument is hard to sustain because such a withdrawal 
of authority surely involves the member in total resignation from 
the union 5*-^? if he is not to approbate and reprobate, whereas the 
assertion made by Kelly and Bonsor was that they were still 
members. It is a very different answer that Lord MacDermott 
gives. Both his Lordship, and Lord Keith, appear to have decided 
that the initial act of expulsion bound none of the members, since 
both at one point base liability upon a ratification of that act. 


55 p. 148. 

56 Op. cit.. p. 181. 

57 The judges have, in previous cases involving expulsion from unincorporated 
associations and the e, restricted to the words of the rules the authority 
given to agents by all the members. Why should some of the members be 
‘ treated ° as imphedly Ens more? (Ch. Dawkins v. Antrobus (1881) 17 
Ch.D. 615, 620; Wolstenholme v. Amal Musicians’ Union [1920] 2 Ch. 888, 
$05 London Assocn. for Protection of Trade v. Greenlands [1916] 2 A.C. 15, 

58 Particularly unacceptable when the secretary appears to have had no authority 
at all to expel for arrears. 

59-60 Compare Lindley, Law of Partnership (11th ed.), p. 288. Unless the rules 
otherwise provided, resignation would take effect immediately upon notification 
to the secretary: Finch v. Oake [1896] 1 Ch. 409 
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A principal ratifies only where the agent failed to bind him at 
the time of the act. Lord MacDermott says,*! in discussing the 
remarks of Bankes L.J. mentioned above: ‘‘ Had the union there 
disavowed the action of the committee the reasoning of this 
passage would be plainer, but instead .of doing that the union 
appears from the reports to have approved the views of the 
committee and to have adopted what it had done. Here the 
relevant facts preclude the point, if anything, more clearly. There 
is little more the Musicians’ Union could have done to identify 
itself with the expulsion of Mr. Bonsor. It has made the act of 
the branch secretary its act and cannot now say that because the 
expulsion was unauthorised by the rules it has no responsibility 
for it.” f 


It must be remembered that, on the hypothesis of ‘‘ unincor- 
porated body," the “f union ” here stands for the other members, 
&nd no more. Can an adoption, or ratification by, or for, the other 
members be spelled out of the Bonsor situation? Two arguments 
which might have been cálled in aid in order to do so were not 
expressly invoked. First, it might be suggested that the other 
members themselves ratified. Since there had been no union 
conference, and since ratification demands some act of adoption 
preceded by knowledge of, or waiver of knowledge of, all the 
facts,” ratification by them could have been produced only by 
pressing into service some extreme doctrine such as that found 
in analogous company law cases (e.g., on improper forfeitures), 
in which shareholders have been held to have ratified by acquies- 
cence alone where “facts were made known to (them), into the 
effects of which they might and ought to have inquired, and to 
which they ought to have objected at the time, unless they intended 
to adopt the transaction." * But no such finding was or could 
have been made in Bonsor’s case, and it is submitted that there 


61 pp- 147-148. Lord Keith, at pp. 158-154, has a similar passage, recognising 
the possibility of ‘‘ disclaimer " by the union, but rejecting sdb an argument 
because of the attitude of the union in this case. It 18, however, respectfully 
suggested that the burden cannot be upon the '' union " to disclaim, as Lord 
Keith seems to suggest. 

63 Marsh v. Joseph [1897] 1 Ch. 218, 246. It is true that the courts are quicker 
to discover ratification by acquiescence where there was an initia] but exceeded 
authority than where there was none at all; but that consideration does not 
assist the argument. 

$3 Brett L.J. in Phosphate of Lime Co. v. Green (1871) L.R. 7 O.P. 48, 68. 
Cf. the '' Agriculturist Cattle * cases (1868) L.R. 8 H.L. 175, 249, 268, and 
the discussion m Ashbury Ry. Carnage Co. v. Riche (1875) L.R. 7 H L. 653, 
675, and Buckley, op. cit., pp. 828 et seq.; and Ho Tung v. Man On Insurance 
[1902] A.C. 232, 286. Most cases require full knowledge and evidence of 
adoption: see Ashbury v. Watson (1885) 80 Ch.D. 876, 381-382. Also, on this 
and the previous note, see Bigg v. Strong (1858) 82 L.T.(0.s.) 98 ('' There must 
be silence under circumstances which led to the conclusion of there bein 
assent ''); The Australta (1859) 13 Moo.P.C.C. 182, 158; Benham v. Batty (1805 
6 New Rep. 42. 'The plaintiff must usually discharge the burden of proof of 
knowledge: Wall v. Cockerell (1868) 10 H.L.O. 299, 249; the effect of the 
company law cases may be to reduce that burden where it is not possible to 
show notice to each member. 
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was nothing whatever to show that the expulsion was “ subse- 
quently ratified by the union membership.” ** 

Secondly, the expulsion might have been ratified by agents 
acting for the other members. When the Executive first stood 
behind the Brighton secretary, or sanctioned the refusal to readmit 
Bonsor to the union, did it not ratify for them? But the committee 
acts as agent, and the problem of authority again here rears its 
head. Whatever was said about the difficulty of attaching liability 
to those not expelled for the initial wrong now applies equally to 
their alleged liability as principals on the ratification. Again they 
could be bound no more or no less than the plaintiff, unless some 
special authority from them can be found. The contrary con- 
tention would lead to the extraordinary conclusion that the 
committee of a club which wrongfully expels a member does not, 
there and then, bind the members, but can bind the remaining 
members by a subsequent ratification of its own act. Where the 
affairs of a large group are in the hands of a committee, it might, 
perhaps, be argued that the members have given the committee 
power to adopt or reject acts on their behalf, although this would 
run counter to the usual interpretation of the rules.** If this is 
what the union rules meant, however, surely someone would have 
said so; and, worse, even if they had said so, would nos Bonsor 
have given that authority equally with the rest of the members? 
It is plain that he did not. Whence does the implication spring 
that the others did? The circle is complete again. Similar objec- 
tions can be levelled at arguments which pick out any other act 
of the agents as the act of adoption—e.g., their continuance of the 
closed shop system which deprived Bonsor of his livelihood." As 
for more lowly agents, it is true that the branch committee was 
empowered under Rule 27 (7) to expel for arrears unless a satis- 
factory reason was given by the member." But that gave them 


*4 Prof. Lloyd, op. oit., p. 182. The members’ continuing to work the closed shop 
system might be said to be an aet of adoption; but there was nothing even in 
this to link all the members to the particular expulsion. Bee, further, n. 67. 

55 Again, ratification for all the members is easier to produce than for some. 
In Smithies v. N.A.O.P. [1909] 1 K.B. 810, 889 (an action commenced before 
the 1906 Act was effective) it was said that the central committee could be 
regarded as having ratified for the members acts which were tortious when it 
supported the strike: cf. Buckley L.J., pp. 884-885. The committee clearly 

power to take action such as payment of strike pay under the rules: 


h 
P 818. 

*5 Apart from cases cited earlier, see Martin v. Scottish T. £ G.W. Union [1952] 
1 All E.R. 601, where the committee cannot have had power to ratify acts of 
officials which contravened the rules; such an implication would have amounted 
io an evasion of Sched. 1 (8) of the 1871 Aot, and this point might well be 
made against any such argument of imphed power to ratiy. 

87 Tt might be suggested that this deprivation of livehhood amounted to a direct 
breach by the other members of an 1mplied term in the membership contracts 
whereby all impliedly promised to use this weapon only against those rightfully 
excluded. But, like most ‘‘impled term” arguments, this is to do little 
more than assert that the plaintiff shall have damages, 18 not devoid of danger 
for that reason, and is not the reason their Lordships give, except in so far 
as it resembles that of Lord Morton, discussed below; see n. 78. 

68 [1954] Ch. 479, 482. 
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no power to ratify wrongful expulsions; or if it did, only in a 

way which gives rise to the old problem of finding some special 

reason for binding the other members alone. In any case, “ the 
question of the plaintiff’s exclusion was not considered nor resolved 
upon by any branch committee or meeting.” ** 

It seems plain that Lord MacDermott did not intend to intro- 
duce either of these arguments into the passage concerned with 
ratification. Both contain difficulties which would have required 
considerable discussion, and Lord MacDermott merely states that 
the union has made the secretary’s act its act, for which it must 
take responsibility. If the argument advanced above is correct, 
it has ratified, when the members did not ratify, the act of 
expulsion. Such an adoption of “‘ realist’? language surely causes 
the whole of his Lordship’s previous analysis to stand in peril. 
Can tt be said not to have capacity to contract, when it has the 
capacity to produce liability in the members in this way for breach 
of contract? A similar point can be made on Lord Keith’s speech, 
and more easily made in view of his Lordship’s ‘‘ intermediate 
position " on the first question of ‘‘ legal entity or unincorporated 
association? ’? If the union is a special ** cfeation ” of this sort,” 
then, at least, Bonsor’s case may not be applicable to wholly 
unincorporated bodies, including unregistered unions. And it seems 
unlikely that the registered union will in future be held not to have 
the capacity to enter into contracts. 

So to argue, however, is not to attempt to put Lord MacDermott 
into the camp of Lord Morton. Liability, on the view of Lord 
MacDermott and Lord Keith, seems to rest upon ratification by 
the ‘‘ union,” but Lord Morton, instead of relying upon ratification 
by the quasi-corporate union, says”! that the “‘ union broke this 
contract by wrongfully expelling Mr. Bonsor,”’ i.e., broke it at the 
time of the expulsion. This result his Lordship seems able to 
produce because he holds that the union, (for him, of course, a 
party to the contract of membership), ‘‘impliedly agreed that 
Mr. Bonsor would not be excluded by the union or its officers 
otherwise than in accordance with the rules." '? This surmounts 
the problem raised by the fact that not even an incorporated 
union is liable for the act of ‘‘ agents’? to whom it has given 
no authority, express, implied or ostensible. Since it seems clear 
that the word “officers? here includes agents down to the level 
69 Ibid., p. 480. . 

T? The Executive Committee might m that case be regarded as acting as the 
alter ego of the ‘‘ union,” and an unphceation of authority might be made, as 
suggested by Prof. Lloyd, supra, n. Be For two cases of ratification by the 
*' corporation " by little more than uiescence see Smith v. Hull Glass Co. 
(1852) 21 L.J.C.P. 106 (Jervis C.J. and Cresswell J.); Allard v. Bourne (1868) 
15 O.B. (x.8.) 468 (Williams J.). 

71 p. 127. Lord Porter's view on this question is not expressly made clear, but 
ib is reasonable to suppose that he is saying the same as Lord Morton. It 
must be admitted that the words of the latter are capable of bearing more than 


one meaning. 
72 Ibid. Italics supplied. 
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of branch secretary, Lord Morton is implying into the contract of 
membership & term whereby the union is made to guaraniee to 
the member that none of its agents, however lowly, will ever 
exceed the authority given by the rules relating to expulsion.” 


THE CONSEQUENCES OF A BLOW FOR FREEDOM? 


With some reluctance, therefore, it must be suggested that Bonsor’s 
case can be interpreted as meaning that the union acquires by 
registration some ‘‘ existence’? in law apart from the members, 
and that this probably includes the power to enter into contracts, 
since it is only on this basis that the award of damages, so justifi- 
able on the merits, can be justified in law. The cause of reluctance 
is the feeling expressed earlier that, if the contemporaries and 
authors of the 1871 Act would have been surprised by Taff Vale, 
they would, if the interpretation of it given here be right, be 
astonished by Bonsor. At its lowest, it will be important for the 
unions to realise that, if judges follow the ratification argument of 
Lord MacDermott, they may have a breathing space for disavowal 
before being liable in dcus for some ill-advised act of & minor 
official. This consideration prompts the suggestion that, if a new 
clause is to be added to union rules to deal with Bonsor, dt might 


73 It may be doubted whether the union would have ssid ''Oh, of course ” to 
such an implied term, since, as if was put in an article ın The Times for 
January 16, 1956, p. 6; ‘‘ From the trade union point of view, the danger 18 
that they have many spare-time officials who may inadvertently break their 
rules and thus involve the union ın damages." Lord MacDermott might have 
used a similar argument by implying a term into the contract between 
members yabr each promised that umon agents should have power to bind 
him in purported expulsions unless he was the victim. An imphed term of 
this sort is not, of course, an impossibility. But f it 18 to be more than a 
device for ‘‘ making law," it cannot be & consequence of the mere fact of 
association, and there must be something to indicate that ıt represents the 
intention of the members as expressed through the rules; and that 1s not appar- 
ent in Bonsor. (Cf. nn. 67 and 67, supra.) Furthermore, the '‘ ratification "' 
argument seems to show that Lord MacDermott did not intend to make use 
of such implications. It may be noted, too, that where the society is incor- 
porated, one may more easily treat the act of central managers as the act of 
the corporation than so construe the acts of minor officials. (Bee the summary of 
the alter ego cases by Denning L.J. in Bolton (Engineering) Co. Ltd. v. 
Graham d, Sons, Ltd. 71966) 3 WLR 804, 813.) Thus, wionptul expulsion by 
the Committee empowered to deal with expulsions can more easily be regarded as 
a direct breach of contract or a ratification by the corporation. See, n. 70, supra; 
and Wright v. Baths Club Company, The Times, July 14, 16, 16, 1026; damages 

ainst company owning proprietary club; Horndge J. said, '' What (Capt. 
Wright) said was ‘I entered into a contract with a limited company that on 
paying my entrance fee and subscriptions I should be entitled to use the club 

ess properly expelled.’ The defendants do not deny that the plaintiff has 
been tapes expelled." (It is interesting that he also there points out that 
the remedy against a proprietary club is damages, not an injunction, whereas 
against an unincorporated members’ club the appropriate remedy was the injunc- 
tion, a point, which may still have some validity: Baird v. Wells (1890) Ch. 
D. 661, 675-676; and Denning L.J., Lee v. Showmen's Gutld of Gt. Britain 
[1952] 2 Q.B. 829, 841—842.) The point, therefore, made about Lord Morton's 
analysis would not have pressed his Lordship in Kelly, where the act was 
that of the executive committee rather than a branch agent with no power 
io expel. 
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take the.form of an express promise by members not to claim 
damages before the committee or some other arbitrator (perhaps 
the court), had pronounced upon a disputed expulsion. Such an 
answer would, undoubtedly, be more acceptable, both to members 
and to publie opinion, than any clause which attempted to exclude 
altogether **legal relations ” from the contract of membership—a 
course which, as Professor Lloyd has suggested,'* might prevent 
registration of the union by the Registrar. More important, how- 
ever, are the consequences of the view that the registered union now 
has a capacity to contract. Although current opinion '* seems to 
favour the view that collective agreements between unions and 
employers (who may also be organised in a trade union, in the 
legal sense), rarely give rise to more than a ‘‘ morally binding 
eode of conduct," '* any particular agreement might be found to 
contain an intention to create legal relations and, unless section 4 
of the 1871 Act applied,”’ be directly enforceable without procedural 


74 9p. oit., pp. 184-185. The statutory definition of a trade union (see Citrine, 
rads Unton Law, p 296), demands a ‘‘ combination, whether temporary or 
permanent," and a "constitution." Neither the definition, nor the provisions 
of Sched. 1 (2) of the 1871 Act, are easily satisfedeby an agreement wholly 
lacking in rights and obligations. In a rather different context, compare the 
construction put upon '' association '' 1n (now) s. 494 of the Companies Act, 1948, 
as someting which needs '' mutual rights and obligations ": Smith v. Anderson 
(1880) 16 Ch.D. 247, 278, 274, 275; Re Caledonian Employees’ Benevolent Soc. 
1928 B.L.T. 412, 414. Compare, too, Re Nat. Union of Ships’ Stewards, etc. 
[1925] Ch. 20, 28-80 (a union must be ''in existence’’ before it can be 
registered). 
T4& Counsel has now advised the T.U.C. General Council against any action 
of this, or any similar, kind: ''for example, by unions cancelling thar 


registration; by segregating special funds . . . ; by making the contract... 
binding in honour only; providing . . . for arbitration to precede court 
action; by . . . making it clear that the rules of the union provide a contract 


between a member on the one part and all of the other members on the other 
part and no other; and so on " (1956 Report to Congress, para. 487). It is, 
of course, still open to a particular union to adopt some mud clause. In view 
of what follows in this article, it must also be noted that counsel '' advised 
against any immediate attempt by the General Council to seek to abrogate 
the Judgment by legislation. do so would, in Counsel's opinion, involve the 
risk of wmviting other reforms in the law affecting trade unions "’ (sbtd. Italics 
supplied). Bee, tnfra, n. 86. In view of the importance of the problem to the 
unions, 1$ seems a httle odd that the final decision of the Council is, apparently, 
to be largely determined by ''the amount of the damages to be awarded to the 
Bonsor estate " (sbtd.); but their '' present intention '' is to ‘‘ leave the matter 
where 1t 18."' 

75 e.g., Prof. Kahn-Freund, in Flanders and Clegg (ed.), op. cit., pp. 56-58. 

76 Ag the rather different '' Bridlington Agreement '’ between the unions affiliated 
io the T.U.O., was termed in Spring v. Nat. Amal. Stevedores, etc., Soc. 
[1956] 2 All E.R. 221, 225-226. 

77 B. 418 further discussed below. It provides that '" Nothing in this Act shall 
enable any court to entertain any legal proceeding instituted with the object 
of directly enforcing or recovering damages for the breach of '' certain agree- 
ments, including ‘' (1) any agreement between members of a trade union aa 
such, concerning the conditions on which any members for the time being of 
such trade union shall or shall not sell their goods, transact business, employ, 
or be employed; (2) Any agreement for the payment by any person of any 
subscription or penalty to a trade union; (8) Any agreement for the application 
of the funds of a trade union:—(s) To provide benefits to members... 
(4) Any agreement made between one trade union and another." ‘' The 
construction of section 4 has caused considerable difficulty and has given rise 
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difficulties. Of greater importance, perhaps, is the result foreseen 

by Lord MacDermott himself.'* If the rules of the union are so 

framed as to make it clear that the only contract arising therefrom 
is one between the member and the union, section 4 (1) of the 

Act is plainly excluded since it deals with agreements '* between 

members." Actions for damages on the contract of membership 

wil not then usually fall within the agreements mentioned in 
section 4, unless they are for payment of subscription, benefit, etc., 
and in this way Bonsor may be found to be a double-sided coin. 

Disobedience by members of orders given, within the rules, by 

the Executive Committee (e.g., to come out on strike), might then 

be punished even by actions for damages,'? and this even where 
the union rules were in restraint of trade at common law, as they 
almost certainly would then be. If the rules were drafted so as 
to incorporate a reference to the “‘ Bridlington Agreement ” and 
give to the union power to expel any member whom in the eyes 
of the T.U.C. disputes committee it should not have enrolled,*? 
they might easily impose on the member an obligation not to 
contravene that Agreement, breach of which could be remedied 
in damages. Also, & registered union from which a member was 
lured could sue the officials of a splinter union which lured him 
for inducing” a breach of contract, and no problem of the 

“unenforceability " of the latter would arise. Participation in an 

* unofficial? strike could result in the member being liable in 

damages to his union. The union’s capacity to enter into contracts 

may not be a necessary requirement for each of these remarkable 
conclusions; but it does allow for the removal of doubt from many, 

and, in particular, allows for the easy circumvention of section 4 (1). 

Membership of an unregistered union may be a very different thing 

from membership of one registered with skilfully drafted rules. 
On the other hand, much of the previous paragraph contains 

a proviso that section 4 does not apply. Certainly, if the argument 

was right, section 4 (1) will rarely be relevant. But if the union’s 

objects are unlawful at common law as being in restraint of trade, 
and the agreement in question is, for example, a collective agree- 
ment between two unions, or an action for payment of benefit or 
subscription, section 4 will prevent direct enforcement since the 
legality of the union will depend upon section 8 of the Act. It is 
sometimes assumed that section 8 is really the only relevant section 

to a vast qoantity of case law," Citrine, op. cit., p. 87; see too pp. 95-106, 

where he discusses the cases on ''direct'' and ‘‘ indirect’ enforcement, a 

" burg which cannot be discussed here in detail. 

79? Quaere whether, even if s. 4 applied, the ''indireot'" remedies of injunction 
and declaration might not be obtainable. Citrine, op. ert., p. 105, thinks not; 
and see tnfra. 

8° They did not in Spring's case (supra) or Andrews v. Nat. Union of Publse 
Employees, The Times, July 9, 1955, p. 11. In both cases the member's 
lack of knowledge ss to the Bridlington machinery was important as a factor 


in the court's refusal to smply any term to this effect. See further n. 87. 
81 Neither s. 8 nor s. 4 of the 1906 Act would protect them. 
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of the Act in this respect **; but this assumption may be open 
to question. It is surely from registration under section 6 of the 
Act that the union acquires its ability to be a party to proceedings 
and to a contract, and such an acquisition seems to be caught by 
the words: ‘Nothing in this Act shall enable any court” to 
enforce directly the specified agreements." In that case, no 
* direct ” -action could ever be brought against, or by, a registered 
union on such an agreement, whether or not the union was lawful 
at common law. Subject to all the difficulties of that procedure, 
an unregistered lawful union might perhaps make use of a represen- 
tative action to sue ór be sued. But the suggestion which was 
previously open on the basis of certain dicta in the Taff Vale case,** 
. that a registered union might similarly be attacked or attack 
through a representative action, now seems impossible to sustain 
if the union, as such, and not the members, is regarded as the 
party to the contract, and the action involves direct enforcement. 
The distinction between registered and unregistered unions becomes 
curiouser and curiouser; and, if it be permitted to revert to an 
earlier part of this note, this curious situation might well have 
led to the conclusion that the legislature "had not intended to 
produce anything so strange. 


A New Start? 


The real problem and the real damage in the Bonsor case, arose 
out of the existence of the lawful ‘‘ closed shop." ** Either answer 
to the problem raised (either denial of damages, or the award of 
damages by what, it has been submitted, is a novel piece of 
judicial argument), was likely to give rise to the suggestion that the 
legislature should consider afresh the whole position of trade unions. 
The unions would not have everything to lose by such a review; 
it seems unlikely that responsible union leaders would insist that 
in the second half of the twentieth century the law should continue 
to be based upon rules which treat their organisations as no more 


8% Bee, e.g., Gozney v. Bristol Trade and Prov. Soc. [1909] 1 K.B. 901 (esp. 
Fletcher-Moulton L.J., pp. 917-918); Osborne v. Amal. Soc. of Ry. Servants 
[1911] 1 Ch. 640 (esp. Pron Hardy M.R., 551, Fletcher-Moulton L.J., 558) 
where the point raised here does not seem to have been discussed. As Citrine, 
op. ctt., p. 91, points out, the latter case was also one of indirect enforcement; 
and in Swawne v. Wilson (1890) 24 Q.B.D. 252, the society was unregistered 
In Miller v. A.E.U. [1988] Ch. 669, the point seems to have been argued 
(671-672) but not decided (675, Morton J.). 

33 Bee in support of this suggestion, Lord Atkmson in Russell v. Amal. Soc. of 
Carpenters and Joiners [1912] A.C. 421, 481. 

34 Bee, e.g., Lord Lindley [1901] A.C. 448. On the difficulties of the representa- 
tive action under R.8.C., Ord 16, r. 9, see Prof. Lloyd, op. ex , 188-134; 
(1949) 12 ML R. 409; (1053) 16 M L.R. 859. 

55 England seems to be alone among the democracies in not restricting the legality 
of the manifold practices which sre commonly referred to under this title. 
Bee Prof. Lenhoff, ‘‘ The problem of Compulsory Unionism in Europe," (1956) 
5 Am.Jo.Comp.Law, 18 (for reference to which 1 am indebted to Dr. Lipstein). 


Vor. 20 9 
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than legalised ** instruments of revolt." ** The problems of wrong- 
ful expulsion are a small part of the whole picture, and a solution 
to them as easily evaded as this one is not even an effective blow 
for individual freedom. Unhappily, if the unions feel that this is 
another piece of novelty in the tradition of the earlier cases of this 
century, their by-now-traditional feeling that they should remain 
as far as possible outside the reach of the courts will be accen- 
tuated,?' and, although it may be true that industrial problems 
are best solved outside the law courts, no legal system which prizes 
freedom can view such a development with equanimity. Cogent 
arguments can be advanced for a complete review of trade union 
law, and even for some statutory restriction upon rules, in theory 
contractual but in fact imposed, which unjustly penalise the 


86 Prof. W. A. Robson, '' The Future of Trade Union Law,” (1930) 1 Pol.Q. 86, 
102: see his proposals at p. 108. It may now be suggested that it is time to 
remove any possible stigma of ''common law illegality " from the unions; to 
provide for universal registration of these and similar bodies; to render 
enforceable all contracts with and within the union; to allow members to sue 
on collective agreements made for their benefit; and, possibly, to modify s. 4 
of the 1906 Act (whieh provides immunity in tort) after the satisfactory 
codification of certain torts. This section may well be the biggest obstacle to 
reform, and it 18 difficult, in view of the attitude to the unions which it has 
helped to fostef, not to agree with the Webbs (op. cit., pp. 607-608) that it would 
have been better in 1906 to have insisted upon s ** complete reform*of the law, 
to which, when properly reformed, Trade Unions should be subject ın the same 
way as any other associations.’’ But the law of tort seemed then to threaten the 
very existence of the unions; and the judicial developments meant that even 
the doctrine of restraint of trade had not lost its terrors: cf. Prof. Kahn 
Freund, op. cit., (1948) 7 M.L.R. 192; and see generally, pp. 204-206. If 
reform is possible, it may be that the reconsideration of the Industrial Disputes 
Order, 1951, will provide the mght occasion for a wider review. 

87 See the reaction of the T.U.C. to the decisions (Spring's case and Andrews’ 
case) which withdrew the sanction of the law from the effective operation 
of the Bridlington Agreement. The T.U.C. was well aware, when it ordered 
N.U.P.E. to expel in the dispute which gave rise to the Andrews’ case, 
of the likely legal consequences: see General Council Report, 1954, Congress 
Report, p. 106, which describes how N.U.P.E. had warned the T.U.C. of 
impending challenge in the courts; they were ''unwilhng to expel him and 
were concerned to do so only by virtue of the award and the sanction (of 
disaffüliation) hanging over their heads '': Wynn-Parry J., The Times, July 9, 
1955. On the other hand, a i lanos at Congress reports shows how valuable is 
the work of the T.U.C. in enforcing the Prdhngton Agreement to arrange the 
affairs of over-lapping unions in an orderly fashion: 1965 Report, pp. 92 et 
seq. (where the Nat. Amal. Stevedores, etc., Bociety's dispute with the 
T. & G.W.U. 18 reported); and 1956 Gen. Council's Report, Sect. B (same case, 
para. 6). The 1956 Report, paras. 7-16, shows that the General Council has 
overcome its reluctance to recommend to all affiliated unions.an answer to the 
Andrews and Spring cases; 11 advised Congress ‘' that in view of the impera- 
tive need to maintain effective machinery for the settlement of mter-union 
disputes it was necessary for all affiliated unions to amend their rules to 
enable Executives to exclude a member if required to do so in order to conform 
to an Award of a Disputes Committee "; and the T.U.C. has sent a proposed 
rule to all unions which asked for information. This method of escape has 
been preferred to an amendment to the 1906 Act which was thought to be 
" inadvisable.” The—(n this case not wholly unjustifiable)—impatience felt 
by unions towards the activities of the courts was well ulostrated at one point 
in the dispute with N.U.P.E. where the T.U.O. Committee ‘‘ expressed dis- 
appointment that as regards several . . . Awards. . . not yet implemented by 
N.U.P.E. the union's representatives were still merel reiterating the legal 
difficulties in the way of excluding wrongfully recruited members.’ 
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individual. But when such reforms are considered, it would be well 
to have in mind the fact that trade unions are not the only powerful 
bodies * more equal’? than individuals; the whole problem of 
* freedom of contract," and its relation to transactions between 
private citizens and groups exercising social power, will need to 
be considered before a structure can be found into which the unions 
can fit without their current suspicion and mistrust. However 
courageous, judicial revision of the law can hardly, and should 
not, be expected to effect that policy in a manner sufficiently 
comprehensive. 
K. W. WEDDERBURN.* 


* M.A., UL.B., Fellow of Clare College, Cambridge, and Lecturer in Law in the 
University of Cambridge. 


RATIO DECIDENDI AND THE 
HOUSE OF LORDS 


Tue Latinity of the phrase ratio decidendi has not preserved it 
from the ambiguity of English words: indeed it may be responsible 
for some of the ambiguity since as a mere matter of translation it 
may be rendered equally by the phrases ** reason for deciding ” and 
* reason of decision." Judges and scholars alike use the phrase 
on some occasions for any reason which influences the ultimate 
decision,’ whether it be a finding of fact, or a determination of law, 
or an opinion about social circumstance or publie policy, and 
on some occasions for a rule of law, whether influencing the court 
or not, for which it is thought the case can be used as authority. 
While such flexibility is doubtless not wholly disadvantageous, it 
is often productive of confusion. The confusion surrounding the use 
of ratio decidendt is only slightly lessened by the convention under 
which it is moge often used to refer solely to some rule of law which 
is connected in some way or another with the decision. This 
convention is properly recognised by Glanville Williams in his 
instruction to the student beginning to learn the law when he 
“ translates " ratio decidendi as * the rule of law upon which the 
decision is founded." * But the translation is ambiguous, for while 
it might appear to mean ‘the rule of law upon which the judge 
founded his decision," it is clear that Glanville Williams accepts 
the terminology adopted and the doctrine expounded by Goodhart 
in Determining the Ratio Decidendi of a Case,? whereby the ratio 
decidendi of a case is not the rule of law propounded by the judge 
as the basis of his decision. Paton asserts, in accordance with the 
language of many jurists but not with that of the judges, that 
ratio decidendi means the rule of law for which a case is binding. 
There is no ambiguity in his exposition; he says that ** The classical 
view was that the ratio was the principle of law which the judge 
considered necessary to the decision." * This sentence does not 
embody an explanation of the meaning of the word ratio, but a 
criterion of the already defined thing. It is this ** classical?! view 
which Goodhart controverted. I have argued that it is better to 
use the phrase ratio decidendi to mean exclusively the principle of 
law propounded by the judge as the basis of his decision, a usage 


1 A recent example of ratio decidend: being used to denote something other 
than e rule of law is to be found in (1955) 71 L.Q.R at p. 25. Coutts there 
asks, ın reference to s case, " What then is the rai:0 decidendi? " He pro- 
ceeds to consider as a possible ratio decidends a particular finding of fact. 

1 Learning the Law (8rd ed.) 1950, p. 67. 

3 Essays in Jurisprudence and the Common Law, p. 1. 

* Jurisprudence (1st ed ), p. 159 
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which ‘would correspond with judicial usage*; and to dispense 
with a succinct term for the rule of law for which a case is of 
binding authority. But the question of terminology, though not 
unimportant, is a subsidiary one. The main question is whether, 
to use Paton’s language, the “classical view” is still correct. 
According to the doctrine of precedent, is ‘the principle of law 
which the judge considered necessary to the decision of the par- 
ticular case before him " binding or not?* There has been very 
little judicial authority on this point. Most jurists have, like 
Goodhart,’ said it is not binding. But now a Northern Ireland 
ease has appeared in support of the doctrine accepted by the 
South African courts è that the classical view is still law. 

In Walsh v. Curry and others? the Court of Appeal of Northern 
Ireland considered the authority of George Wimpey & Co., Ltd. v. 
British Overseas Airways Corporation !? in relation to section 6 (1) 
of the Law Reform (Married Women and Tortfeasors) Act, 1985, 
because it was dealing with the interpretation of a precisely similar 
enactment, viz., section 16 (1) (c) of the Law Reform (Miscellaneous 
Provisions) Act, Northern Ireland, 1987., Wimpey’s case is a 
decision of the House of Lords, and we all say in that simple, lucid, 
uncritical and unrealistic style, which is perhaps the main charac- 
teristic bf legal speech, ** The House of Lords is the highest judicial 
authority for the United Kingdom. Its decisions absolutely bind 
all lower courts." But when our thinking caps are firmly on 


5 '' The Language of Precedent,” 2 West.Aust.L J. at p 823. 


* The ‘classical view’’ may be der as true even though the principle 

stated by the jndge 18 subsequently held to be too broadly expressed as a 
binding rule of law. There 18 abundant authority for reading a Judgment 
secundum subjectam materiam. The important question 18 whether the propo- 
sition propounded by the judge may, so far as its binding character 18 
concerned, be entirely ignored. That 1t can be so rejected 18, pace Paton, the 
thesis of Goodhart. 
Glanville Willams accurately summarises Goodhart's thesis in the following 
sentence. ‘‘ The ratio decidendi of a case can be defined as the material facts 
of the case plus the decision thereon ": Learning the Law (8rd ed.), 1950, p. 57. 
The Goodhart thesis was specifically considered and rejected ın Pietorta City 
Council v. Levinson, 1949. (8) S.A. 805 (A.D.), see per Schremer J.A. at 
p. 815. In Fellner v. Minister of Interior, 1954 (4) S A. 523 (A.D) the 
difficulties are considered of determining for what rule of law a decision of s 
malti ha tribunal is of binding authority when the rattones dectdends of the 
' individual judges differ. See the illuminating note by Honoré: (1955) 71 
L.Q.R. 196. 

[1955] N I. 112. 

[1956] A.C. 169. At the time of the hearing of Walsh v. Curry, Wimpey's 
case had not been heard in the House of Lords. ‘‘ As that case was then 
under appeal to the House of Lords we thought 1t well to defer our determina- 
tion of the present appeal until the conclusions of their Lordships had been 
published ": per Lord MacDermott L.C.J. [1965] N.I. at p. 191. It is 
` submitted with respect that the argument of counsel could salso have been 
adjourned, since so much was thought to turn on the examination of the 
speeches of the Lords. The procedure adopted by the Court of Appeal led to 
their consideration of the difficult problem of the legal consequences of Wimpey's 
case without hearing counsel. Certainly such a procedure is not consistent 
with the ‘‘umpire’’ theory of the judicial function. 
11 Hughes, Jurisprudence, p. 228. 
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we realise the need for qualification even at the expense-of con- 
ciseness and we ask: (i) are decisions of the House of Lords from 
the English Court of Appeal binding on the courts of Northern 
Ireland, and vice versa? ?*; (ii what is meant by a “ decision ” 
of the House of Lords? Walsh v. Curry provides authority for 
answering both these questions. 

An atomistic view of the nature of the common law, the 
approach of Lord Buckmaster in Donoghue v. Stevenson, of the 
United States Supreme Court in Erie Railroad Co. v. Tompkins * 
leads to the argument that since Northern Ireland is an independent 
legal system there is a Northern Ireland “common law." “ 
Northern Ireland has its own courts, and its separate courts, pro- 
ducing their own decisions, lead to a separate law, the aggregate 
of those decisions. The House of Lords is only part of the system 
of Northern Ireland courts when determining appeals from Northern 
Ireland. Decisions of the House of Lords on appeal from the Court 
of Appeal of Northern Ireland are binding on the courts of Northern 
Ireland. England has its own courts, its own decisions, its own 
* common law." Decisions of the House of Lords on appeal from 
the Court of Appeal of*England form part of the English ** common 
law,” not of Northern Ireland ** common law," and are not binding 
on the courts E: Northern Ireland. On the other hand, acceptance 
of the common law as an integrated set of principles, without any 
acceptance of any *'brooding omnipresence in the sky," leads to 
a contrary conclusion. "There is one common law. Different courts 
may come to different conclusions about the development of this 
dynamic, living system. But where a doctrine of precedent exists 
and a principle of the hierarchy of courts, there is no difficulty in 
accepting the highest court's decisions about the common law as 
authoritative, even though there are in theory two Houses of 
Lords.“ In fact the courts have adopted a practice with regard to 
precedents without consideration of such arguments. The practice 
has been for English and Irish courts to consider themselves bound 
by decisions of the House of Lords on points of common law 
whether the House of Lords was sitting on appeal from an Irish 
or an English court. Who has ever expressed doubts, from this 


13 T'here are, of course, the questions whether decisions of the House of Lords 
on appeals from the Court of Session are binding elsewhere than in Scotland, 
and whether decisions of the House of Lords on appeals from the Court of 
Appeal of England and Northern Ireland sre binding on Scottish courts. But 
Scotland is not & '' common law "' country, and so very different considerations 


apply. 

13 (1935) 804 U.B. 64. It 15 submitted that the rejection of an alternative view 
does not lead, as Holmes J. proclaimed it did in Black & White T. & T. Co. 
v. Brown d Yellow T. & T. Co. (1927) 276 U.S. at 584, to the adoption of 
“a transcendental body of law outside of any particular State." 

14 Cf. Holmes J., Kuhn v. Fawmont Coal Co. (1909) 215 U.S. at p. 872. '''The 
law of a state does not become something outside of the state court and 
independent of ıt, by being called the common law. Wherever ıt is cited it 
is the law as declared by the state judges and nothing else." 

15 I$ may well be contended, of course, that there is but one court both for 
England and for Northern Ireland. 
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point of view of the hierarchy of the courts, about the authority 
in England of the decisions of the House of Lords in Cundy v. 
Lindsey, Quinn v. Leathem, McCartney v. Londonderry and Lough 
Swily Ry. Co.?'*' The doctrine behind the practice, however, 
has hitherto existed sub silentio. There are now dicta which can 
be quoted. In Walsh v. Curry each member of the Court of 
Appeal of Northern Ireland used language which, though it does not 
explicitly state, nevertheless expressly recognises, the doctrine that 
& decisions ” of the House of Lords, though on appeal from English 
courts, are binding in Northern Ireland. Each judge said that 
the House of Lords in Wimpey’s case might have laid down a rule 
of law which would have been binding on him. Thus Lord 
MacDermott L.C.J. considers whether **the construction adopted 
by the majority in the Court of Appeal has not been conclusively 
established by the House of Lords.” Porter L.J. though 
apparently in favour of ** the interpretation put upon the paragraph 
by Denning L.J. in the Court of Appeal and by Lord Porter and 
Lord Keith in the House of Lords," !* nevertheless was unable 
to adopt it, because ** The majority of the House of Lords... 
took a different and narrower view of the scope of the paragraph.” 1° 
Black L.J. said ‘‘ Unfortunately, as the Lord Chief Justice has 
pointed «ut, the decision in the House of Lords does not give us 
authoritative guidance." ?" If that reason had not existed the 
decision would have presumably been binding. 

The reason stated by Lord MacDermott L.C.J. why the House 
of Lords in Wimpey’s case had not ‘‘ conclusively established," 
gave no “ authoritative guidance ” for, a rule of law was that the 
members of the House of Lords expressed different opinions about 
the correct interpretation of the relevant statute. Lord MacDer- 
mott L.C.J. did not seek for some ratio decidendi, as Goodhart 
advises, by looking merely at “the material facts of the case plus 
the decision thereon." *! He carefully considered the ratio decidendi 
of each speech. He said ** The House of Lords affirmed the decision 
of the Court of Appeal. This was a majority ruling, Lord Simonds, 
Lord Reid and Lord Tucker taking the view that the appeal of 
Wimpey's should be dismissed and Lord Porter and Lord Keith 
of Avonholm being of the contrary opinion." He then proceeded 
to examine carefully the speeches of the Law Lords to see on what 
principles of law they based their decisions. It is clear that had 
all the members of the majority of the Lords agreed as to the 
interpretation of the statute, he would have considered himself 


16 All of these were '' Northern Ireland "" cases. 

17 [1955] N.I. at p. 126, line 5. The line numbers printed on each page by 
the N.I. Reports, the ‘letters printed by the All England Reports, are most 
valuable. They save the search through an entire page for & particular 
sentence. 

18 [1950] N.I. p. 129, line 84. 

19 [1955] N.I. p. 180, hne 6. 

20 [1955] XL p. 185, line 8. 

31 See n. 7. 
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bound by that interpretation, being the rule of law on which they 
had based their decisions. He found, however, that the majority 
were not agreed, for Lord Reid, though he came to the same 
ultimate decision, did not accept the interpretation adopted by 
Lord Simonds and Lord Tucker. Since the minority also rejected 
that interpretation Lord MacDermott did not consider it was 
“ binding on this court." ?? He concluded the question of the 
authority of the House of Lords by saying “‘ For these reasons 
I think this court is in a position to form its own judgment on 
the matter." * 

Enough has been said to show that Walsh v. Curry is an 
authority for rejecting the thesis that the ratio propounded by the 
judge is not authoritative. But, as has often been pointed out, 
the classical view leads to many difficulties of application, par- 
ticularly where multi-judge tribunals are concerned.** Walsh v. 
Curry deals with one of the problems. As has been seen, Lord 
Simonds and Lord Tucker in Wimpey’s case adopted one inter- 
pretation of the relevant section: Lord Reid adopted another. Lord 
Porter and Lord Keith, like Lord Reid, rejected the interpretation 
of Lord Simonds and Lord Tucker, but adopted yet another 
interpretation, leading to a different final order from that of the 
others. There were thus three judges in favour of rejecting the 
interpretation of Lord Simonds and Lord Tucker: they formed a 
majority of the House on that point. Lord MacDermott L.C.J. 
thought that he was in consequence not bound to accept the 
interpretation of Lord Simonds and Lord Tucker, even though 
they formed part of the majority of the House. On the other 
hand, he did not think that he was bound to reject their inter- 
pretation, even though on that point they were in a minority. 
The reason for this latter view was that ‘fso to hold would be 
to reckon the views of the minority on which their dissent was 
founded." ** Honoré has stated a rationale for this dictum. ** The 
fundamental reason why the opinions of minority judges cannot 
form part of the ratio decidendi of a case is that they are not 
reasons for the order made by the court: a ratio decidendi is 
entitled to authority not as the opinion of one or more judges, 


23 [1955] N.I. p. 124, Ime 86. “I do not think it can be said that the view 
taken by Singleton and Morris Li.JJ. in the Court of Appeal has been adopted 
by the House of Lords, for although the House of Lords affirmed the decision. 
of the Court of Ap , which was based on that view, the view itself did 
not find favour with the majority of the Law Lords. I say this because I 
have no doubt from what Lord Reid says that he did not share the view taken 
by Lord Simonds and Lord Tucker." 

33 [1055] N.I. p. 125, hne 11. The sentence concludes ‘‘ in the light, of course, 
of the opinions evoked by Wimpey's case." But this is a reference to per- 
&uasive, not to binding, authority. 

24 See Paton and Sawer, (1947) 63 L.Q.R. 462: Coutts (1948) 64 L.Q.R. 468: 
Lord Asquith 1050, J.6.P.T.L. 868. 

25 [1955] N.I. at p. 125, hne 8. 
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but as the reason for a judicial order.’’** But this rationale is 
inconsistent with Lord MacDermott’s reasoning. He did take into 
account the opinions of minority judges when seeking to determine 
the authority of Wimpey’s case: he relied on the views of Lord 
Porter and Lord Keith to show that the interpretation of 
Lord Simonds and Lord Tucker had not been “ conclusively 
established." 

Lord MacDermott's reasoning leaves open the situation where 
though there is no unanimity in favour of a particular ratio there 
is no majority of the court against it. Thus, supposing the House 
in Wimpey's case had consisted solely of Lord Simonds, Lord 
Tucker and Lord Reid, would the view of Lord Simonds and 
Lord Tucker have been binding? Porter L.J. considered himself 
bound by their interpretation *': he did not, however, expressly 
take into account the fact that Lord Heid had not agreed with 
Lord Simonds and Lord Tucker. . 

The situation in Walsh v. Curry must also be distinguished 
from that where though there is no unanimity in favour of a 
particular ratio, yet there is no rejection of it. The opinions of 
the judges may be different but not inconsistent. Thus in a three 
judge court, J, and J, may hold for the plaintiffeby relying on 
rule of léw x, and J,, without rejecting x, may not adopt it, but 
may find for the plaintiff by relying on rule of law y. It may 
well be that in such a case both x and y are binding.” If there 
are two further judges, J, and J,, who reject both x and y and 
hold for the defendant, what is then the position? Walsh v. Curry 
is distinguishable, since in that case J, rejected x; this, indeed, 
was a vital factor in Lord MacDermott/s judgment. Accordingly, 
Walsh v. Curry cannot be cited for the general proposition laid 
down by the South African Appellate Division in Fellner v. Minister 


26 (1955) 71 L.Q.R. p. 198. An interesting case illustrating the difference, and 
the relation, between the reasons for & decision and the final order of a court 
is Lake v. Lake [1955] 2 All E.R. 588 (cf. Commonweath of Australia v. 
Bank of New South Wales [1950] A.C. 285, per Lord Porter at 294). While 
I agree with the substance of Honoré's statement, I would reaffirm that it is 
more convenient to use the phrase ratio decidends solely for the rule of law 
propounded by the judge. In this terminology one would not speak of ''the 
ralio decidendi of a case,” or of a court, except as an elliptical way of referring 
to the ratio decidends of a single judge constituting a court, or to the rattones 
dectdend: of the judges of a multi-judge tribunal where they all propounded the 
same rule. This terminology may be correlated with Honoré’s own view that 
" The notions of a dectston and a reason for a decision apply primanly to 
individuals ": (1955) 71°L.Q.R. 201. He includes ''a decision " in his state- 
ment; but the decision of & court 18 a perfectly clear notion: ıt 18 the final order 
of the court: see Lord Porter in the Commonwealth Banking case. 
27 [19065] N.I. p. 180, passim. 
28 This would follow from the analogy of Jacobs v. L.O.C. [1950] A.C. 861. 
Viscount Dunedin's speech in G.W.R. v. The Mostyn may be regarded as 
supporting this conclusion, because he thinks that a majority rat:o is binding. 
See [1928] A.C. at p. 78. 
[1955] N.I. p. 124, hne 41. A very large number of possibilities exist, and 
are actualised. The doctrine of precedent is far too complex for effective 
operation: ıt persists because its complications are overlooked. 
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of the Interior." This is that in a five judge court “ there is no 
ratio decidendi of the court unless at least three judges propound 
the same ratio decidendi." Indeed the judgment of Porter L.J. 
is opposed to such a wide doctrine. 

Lord MacDermott's view that the court was not bound either 
to accept or reject the interpretation of Lord: Simonds and Lord 
Tucker led him to say ** this court is in a position to form its own 
judgment on the matter." This dictum might be interpreted to 
mean that the court was free to adopt any construction of section 16 
it pleased. This would be to wipe Wimpey’s case “ off the slate,” *! 
save for the persuasive authority of the speeches. In fact, all the 
members of the Court of Appeal adopted the interpretation of 
Lord Simonds. It is certainly not clear that Lord MacDermott 
considered himself free to adopt an interpretation which, applied 
to the facts of Wimpey’s case, would have led to a contrary result 
in the House of Lords in that case. 

J. L. Monrross.* 


30 [1954] (4) S.A. 598 (A.D.). The quotation is taken from the note by Honoré 
in Tl L.Q.R. p. 196. The shift in the meanmg of ''ratto deci i" is 
esie à 

31 This is what Viscount Dunedin said could not be done with a decision of the 
House of Lords. 

* Professor of Law at the Queen's University of Belfast. 


. CONDITIONAL PARDONS AND THE 
COMMUTATION OF DEATH SENTENCES 


WnrriNG at the beginning of the present century, Sir Frederick 
Pollock observed that **most laymen and some lawyers would be 
puzzled to give an account of the manner in which the proceeding 
commonly, but not with strict accuracy, called commutation of 
capital sentences is legally justified. ! At that time, the law on 
the matter was pretty well understood by those who had to 
administer it in practice. In the course of the present century, 
however, there have been some indications that the officials who 
have been concerned with the matter have misconceived the extent 
of their powers. The purpose of this essay is to restate the law as 
briefly as the subject permits. 

A few years before Pollock made the observation referred to, 
Maitland stated the position with his usual felicity of language. 
He was discussing the royal prerogative, and aftey noting that 
“the king can pardon a crime, either absolutely or upon con- 
dition,” * he said—** The-king has no power to commute a sentence. 
When we hear of sentences being commuted, what really happens 
is that a conditional pardon is granted: a condemned murderer 
is pardoned on condition of his going into penal servitude. It is 
a nice question whether he might not insist on being hanged.” * 
Save that it is now possible to give a definite answer to the “ nice 
question," these remarks are as valid today as they were seventy 
years ago. : 

It wil be noted that both Pollock and Maitland refer to 
* commuting ” a sentence in language which indicates that ** com- 
mutation ? is a practice which is not recognised by the law. What 
is meant by ‘* commutation ' is the substitution of a punishment 
of a different character for that which has been awarded by 
the court. Commutation must be carefully distinguished from 
* remission," which is the reduction of the amount of a sentence 
or penalty without changing its character. Another term which 
is frequently used in connection with the ** commutation ” of death 
sentences is “‘reprieve’’; this, however, is no more than a tem- 
porary postponement of the execution of a sentence imposed by 
the court. In England, it is used as the first step in * commuting " 
a death sentence. A reprieve may be granted by order of the 


1 The Revised Reports, Vol. 48, preface, at p. vi. 

2 Maitland, The Constitutional History of England, 470. This work is a 
posthumous publication, under the editorship of H. A. L. Fisher, of a course 
of lectures delivered by Maitland in 1887-1888. 

3 Ibid., 480. 

4 Newsam, The Home Office, 114. 

181 


182 THE MODERN LAW REVIEW Vox. 20 


Home Secretary under his own hand; as a conditional pardon 
is a formal document the preparation of which takes some time, 
a reprieve is usually granted while it is being prepared. 

There is a great deal of learning to be found in the old books 
and cases on the subject of the prerogative of pardon. That 
the king had the power to temper justice with mercy was never 
disputed in principle; but the precise'extent of this power, and 
the effect of its exercise, occasioned much discussion. Much of 
this is not germane to the present inquiry. But certain basic 
points emerge from it which must be borne in mind. 

First, a pardon, to be effective at common law, had to be 
granted under the Great Seal. Secondly, the courts would not 
take judicial notice of a pardon; if the grantee intended to rely 
upon it in legal proceedings, he had to plead it specially. In 
connection with this principle, rules were developed as to the stage 
of proceedings at which the pardon had to be pleaded. A grantee 
who failed to plead his pardon at the appropriate stage could be 
held to have “f waived the pardon” and to be precluded from 
pleading it at a latgr stage.’ : 

Thirdly, from an early period attempts were made to impose 
restrictions op the exercise of the prerogative of pardon. An Act 
of 1828 restricted the right to grant pardons in cases ‘of ** Man- 
slaughters, Robberies, Felonies, and other Trespasses.’?* Eight 
years later these restrictions were confirmed by another Act, which 


5 Ibid., 114. The power of reprieving also belongs to, but in practice is not 

exercised by, the judges. 

The following are the main sources which I have consulted: 8 Inst. Ohap. 105; 

4 Bl.Comm. Chap. 81; Hawkins P.C. Bk. 2, Chap. 87; Bro.Abr., Charter de 

Pardone; Rolle r., Prerogative le Roy; Com.Dig., Pardon; Bac.Abr., Par- 

don; Viner Abr., Prerogative of the King; Coles Case (1597), Moore K B. 466, 

72 ER. 700; Sir Henry Lindeleves Biso (1601), Noy 81, 74 E.R. 1001, 

reported sub nom. Sir Henry Linley's Case, Cro.Elz. 814, 78 E.R. 1040; 

Sir Matthew Mints’ Case (1640), Cro.Car. 596, 79 E.R. 1118; Howard's Case 

(1661), 1 Bid. 41, 82 E.R. 957, also reported in 1 Keb. 9, 19, 108, 88 E.R. 778, 

785, 842, and T.Raym. 13, 883 E.R. 7; Copeland's Case (1665) Kel. 45, 84 

E.R. 1075; Roy v. Webster (1670), 1 Sid. 452, 82 E R. 1212; The Case of 

the Lord C. (1676), T.Jo. 54, 84 E.R. 1144; Cooke's Case (1690), Carth. 120, 

90 E.R. 675, also reported in Holt K.B. 619, 90 E.R. 1185; R. v. Parsons 

(1691), 1 Show.K B. 983, 89 E R. 575, also reported in 2 Salk. 499, 91 B.R. 

498; Dr. Groenvelt's Case (1697), 1 Ld.Raym. 218, 91 E.R. 1088; The King v. 

Beaton (1704), 1 Black.W. 479, 96 E.R, 277; The King v. Mazwmilan Miller 

(1772), 2 Black.W. 797, 96 H.R. 468, also reported in 1 Leach 74, 168 H.R. 

189; The King v. Patrick Madan (1782), 1 Leach 228, 168 E.R. 214; The 

King v. Atckles (1785), 1 Leach 890, 168 E.R. 207; Bullock v. Dodds (1819), 

2 B. & Ald. 258, 106 E.R. 861; The Queen v. Baker (1837), 7 Ad. & El. 602, 

112 E.R. 559; Case of Leonard Watson and Others (1889), 9 Ad, & Bl 781, 

112 E.R. 1889. There is a fuller report of the arguments in the latter case 

in 8 St.Tr.N.8. 968 et seg., sub nom. The Canadian Prisoners’ Case, 1889. 

The use made of conditional pardons in connection with transportation is also 

discussed in Holdsworth, History of English Law, xi, 568-575; and Craies, 

The Compulsion of Subjects to Leave the Realm, (1890) 6 L.Q.R. 388. 

7 These rules as to pleading applied only to pardons under the Great Beal; if 
the pardon were included in & statute giving & general pardon for all offences 
of a certain kind—4.e., an amnesty Act—the rules did not apply, for the 
courts were of course bound to take judicial notice of statutes. 

8 9 Edw. 8, Stat. Northampt., c. 2. 
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went on to provide that those who were granted pardons in such 
cases must within three months of the grant appear before the 
sheriffs and coroners of the counties where the felonies were com- 
mitted and find six *' good and sufficient " mainpernors ° for their 
future good behaviour; the mainprise was to be returned into 
Chancery within a further period of three weeks. If it were not 
found, or if the grantee subsequently broke the peace, the pardon 
became void.'? This statute, which curiously enough did not apply 
to pardons for treason, resulted in a procedure which figures largely 
in the cases. Where the grantee of a pardon which came within 
the Act pleaded it, the court would not recognise or ‘‘ allow" it 
unless he produced a “‘ writ of allowance?" from the Chancery 
confirming the finding of the mainprise. He had to plead the 
pardon while kneeling as a token of his gratitude for the mercy 
extended to him, and when the court allowed it and discharged 
him he had to present gloves to each of the judges. 

The procedure by way of writ of allowance was sometimes 
avoided by it being specified in the pardon that the grantee need 
not find mainprise, non obstante the statute. This use of the 
royal dispensing power—which was apparently first introduced into 
English law by Henry III in about the year 1252°'—was fairly 
common.» The dispensing power itself disappeared after the enact- 
ment of the Bill of Rights, and shortly afterwards the Act of 
1886 was repealed, since felons were finding it difficult to provide 
the mainprise required. The repealing Act allowed the judges 
before whom a pardon for felony was pleaded to remand the 
grantee to prison until he entered into a recognisance, with two 
sufficient sureties, to be of good behaviour for a period not exceeding 
seven years. It was, however, in the judges’ discretion whether 
or not to exercise this power, and some fifty years later we are 
told that there was no precedent for any exercise of it.'* 

Although the authorities, from the earliest times, state clearly 
that the king may annex to a pardon whatever conditions he 
pleases, there do not seem to be any indications that the granting 
of conditional pardons became a common practice before the 
seventeenth century. Of course, the effect of the 1886 statute 
was to make all pardons for felony conditional in one respect (that 
of finding mainprise), unless a non obstante clause were included. 
And the statute itself laid down the consequences of a breach 
of condition. This fact may well have been of importance in 
connection with the rules which shortly after the Restoration began 


9 i.e., sureties for their appearance to answer charges: 3 Bl.Comm. 128. 

19 10 Edw. 8, st. 1, co. 2, 8. 

11 fee 2 Rolle Abr. 179 (X). 

121 Wil. & Mar., Sess. 2, c. 2, s. 19 (1689). This section envisaged the 
enactment of a further statute in the same session which would regu ate the 
future use of the dispensing power, but no such statute was enacted, and the 
dispensing power accordingly lapsed. 

15 & 6 Will. & Mar. o. 18 (1694). 

14 R. v. Chetwynd (1744), 2 Stra. 1208, at p. 1205, 93 E.R. 1129, at p. 1180. 
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to be developed by the courts regarding conditional pardons of 
another kind. 

The founding of the American colonies in the reign of Eliza- 
beth I raised the problem of populating the newly acquired 
territories. Not unnaturally, the government saw that it had an 
excellent opportunity of killing two birds with one stone; it could 
both populate the colonies and get rid of some of its unwanted 
criminals by sending them there. But it had no power to force 
its subjects to go. The first power of this kind was conferred by 
an Act passed at the end of the sixteenth century. This provided, 
inter alia, that certain persons who had been declared to be rogues 
and vagabonds and who appeared to be dangerous might be com- 
mitted to Quarter Sessions, who could banish them to ** such parts 
beyond the seas ” as might be assigned by the Privy Council. It 
was also provided that to return from such banishment without 
licence or warrant should be felony punishable with death. 

After the Restoration, statutes providing for compulsory banish- 
ment or transportation to the colonies became more common. 
Thus in 1662 we find an Act of this kind dealing with Quakers !*; 
in 1666 it was enacted that convicted moss-troopers (i.e., bands of 
thieves and robbers who at that time were ravaging the northern 
counties of England) could be transported," and by two Acts 
of 1670 !* the same penalty was made available for those convicted 
of certain kinds of theft or malicious damage. "That these statutes 
were regarded by the people as an innovation is reflected in the 
&ction of the master of a certain ship on which there had been 
put & number of Quakers sentenced to transportation under the 
1662 Act. He put them ashore again on the Downs, for ** he judged 
it contrary to the laws of England to transport men without their 
consent °; and in due course the Privy Council sent for him to 
answer for his contempt and offence.” 

These statutes dealt only with specified types of criminals. But 
at the same time a practice sprang up which was applied to all 
felons under sentence of death. "They could petition the king for 
a pardon on condition of their agreeing to transport themselves 
to the colonies either for life or for a specified term. The usual 
procedure was for the king, if he were willing to grant a pardon 
on these terms, to require the felon to enter into a bond himself, 
and also to provide sureties, for his transportation. But diff- 
eulties soon began to make themselves felt. One of these was the 
delay which inevitably attended the passing of a pardon under 
the Great Seal. Another, and far more serious, one was the problem 


15 B9 Eliz. 1, c. 4 (1597). 

16 14 Car. 2, c. 1. 

17 18 Car. 2, c. 8. 

18 22 Car. 9, c. 5; 22 & 28 Car. 2, c. T. 

19 Calendar of State Papers, Colonial Series, America and West Indies, 1661-1668, 
1664, nos. 858, 872. 

29 Ibid., 1666, nos. 1268, 1289. And see Copeland's Case, n. 6, above. 
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of dealing with a convict who either failed to go abroad or returned 
to England prematurely. True, his bond, and those of his sureties, 
could be enforced; but this remedy was plainly insufficient. The 
judges appear to have been willing to hold that in either of the 
events specified the condition on which the pardon had been given 
was broken, and that accordingly the pardon ceased to have effect, 
with the result that the offender was remitted to his original 
punishment of death. 

It is difficult, however, to see how they reached this result. Let 
us &ssume—-and it is certainly not so plain as to be free from 
doubt—that the conditions attached to the pardon were conditions 
precedent and not subsequent. In that event a failure to observe 
the conditions would nullify the grant of pardon. But the con- 
ditions attached to the pardon had in fact been observed; the 
convict had entered into the bond and given security. The real 
complaint was that he had broken, not a condition of the pardon, 
but a condition of that condition. It is difficult to see how such 
a breach could nullify the grant. Nevertheless, the judges held 
„that it did, and they were perhaps persuaded to so hold by analogy 
to the provisions of the old statute of 1880. 

These problems were fairly soon alleviated by the action of 
the legislature. The Piracy Act, 1717,?' provided that whenever 
the king was willing to extend mercy to a convicted felon on 
condition of transportation to America, his intention so to act 
might be signified by a Secretary of State, and thereupon the court 
could allow the offender the benefit of a pardon under the Great 
Seal and order his transportation for the appropriate term. It 
was further provided that an offender so dealt with who returned 
prematurely from transportation should be liable to the death 
penalty. Two years later, it was found necessary to pass another 
Act 77 empowering a subsequent court, having the like authority 
to that which convicted the offender, to make the transportation 
order. These efforts exhausted the legislature, and no further 
statute on the subject was passed for fifty years. During that 
period, the difficulty arose that if the king’s intention of mercy 
were not signified during the assizes (so as to enable the Piracy 
Act procedure to be used), the offender had to stay in prison 
until the next assizes (that is, the next court of like authority) 
was held, when he could be dealt with under the Act of 1719. 
This additional imprisonment was, however, not counted as ** time 
served" under the condition of the pardon. 

In 1768 the legislature dealt with this problem by empowering 
the judge who had tried the offender to make an immediate order 
for transportation on being notified of the king's intention of mercy 
by a Secretary of State.** Even this did not solve all the problems, 


11 4 Geo. 1, c. 11. 
33 6 Geo. 1, c. 28. 
23 8 Geo. 8, c. 15. 
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and the Act was repealed and replaced in due course by the 
Transportation Act, 1824,** which provided that any judge might 
make the order for transportation. By this time, the problem of 
finding suitable places to which convicts might be transported was 
raising itself in an acute form. The Transportation Act, 1880,%° 
accordingly allowed the condition in a pardon to be one of under- 
going a term of imprisonment instead of one of transportation. 
It was followed by the Penal Servitude Act, 1858,?* which sub- 
stituted penal servitude for transportation. All these provisions 
were swept away by the Criminal Justice Act, 1048," which in 
one short section (69) provides for the commutation of a death 
sentence to one of imprisonment by means of conditional pardon. 

Thus, over a period of three centuries, the procedural difficulties 
were gradually overcome. But the original method of using a 
conditional pardon to commute a death sentence, doubtless devised 
ad hoc to deal with the problem of peopling the colonies in the 
seventeenth century, has never been abandoned. At no time has 
the legislature seen fit to grant to the Crown the power to commute 
a death sentence by simply substituting for it another form of 
punishment recognised by law. We can only speculate as to the 
reasons for the failure to grant this power. The results of the 
failure are susceptible of more precise investigation, and to this 
task we may now turn. 

On April 20, 1854, the law officers, Sir Alexander Cockburn 
and Sir Richard Bethell, were consulted by the government as to 
the propriety of an act of the Governor of Barbados. It appears 
that a prisoner convicted of manslaughter had been sentenced by 
the colonial court to transportation for life. The Governor pur- 
ported to commute this sentence to one of nine years’ imprisonment. 
Under the local law, the maximum term of imprisonment which 
could be imposed was four years, and the prisoner’s counsel 
accordingly made representations on his behalf to the home govern- 
ment. On May 8, 1854, the law officers advised that the com- 
mutation was illegal. They said— 


* The Crown has no power, except when such a power is 
expressly given by Act of Parliament, to commute a sentence 
passed by a court of justice. Practically, indeed, commutation 
of punishment has long taken place under the form of con- 
ditional pardons. For the Crown, having by the prerogative 
the power of pardon, may annex to a pardon such conditions 
as it pleases. Thus, for offences for which the punishment was 
death, where it was not deemed advisable to c the sentence 
of death into execution, the course, from an early period, was 
to grant a pardon on condition of the convict being transported 
to some settlement or plantation. 


24 b Geo. 4, c. 84. 

135 11 Geo. b & 1 Will. 4, c. 89. 
15$ 16 & 17 Vict. c. 99. 

27 11 & 12 Geo. 6, c. 58. 
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** But this could only be done with the consent of the felon. 
The Crown cannot compel a man, against bis will, to submit 
to a different punishment from that which has been awarded 
against him in due course of law. 

** The sentence of transportation passed in the present case 
cannot, therefore, be changed into one of imprisonment, unless 
the substituted punishment be assented to by the prisoner as a 
condition of the remission of the sentence of transportation." ?* 


They went on to say that even if the sentence of transportation 
were legal commuted to one of imprisonment, the term should 
not be greater than the four years’ maximum available under the 
locallaw. In a further opinion dated July 5, 1854, they advised 
that as the purported commutation was null and void, the original 
sentence of transportation could be legally carried into execution; 
but that the convict should be given the option of accepting in 
lieu thereof a commuted sentence of four years? imprisonment with 
hard labour ?*—an offer which he no doubt gratefully accepted. 
The legal reputations of Cockburn and Bethell are such that 
their opinion must command the greatest espect, And this is 
the more so when, as in the present instance, the opinion conforms 
to the accepted principles of English constitutional law. Nor, 
indeed, afn I aware of any serious questioning in England of the 
rule thus stated until the year 1986. In that year A. B. Keith, 
in The King and the Imperial Crown, stated, in discussing con- 
ditional pardons, that **it is for the Home Secretary to decide 
conditions, and the prisoner has no longer the option of refusal,” ?! 
He cited no authority in support of this statement. Four years 
later, in The Constitution of England from Queen Victoria to 
George VI, he wrote that ‘‘the [Home Secretary] alone may 
commute a death sentence to imprisonment and reduce other sen- 
tences by remitting fines, altering the term of imprisonment, etc. 
The prisoner has no option but to accept the changed sentence, 
if within the legal authority of the Crown." ° The learned author 
unfortunately omitted to explain what he meant by the cryptic 
qualification which he now appended to his earlier opinion, and I 
must confess my inability to offer any interpretation thereof. But 
he did see fit, on this occasion, to cite an authority, namely a 
footnote to yet a third book by himself, The Dominions as Sovereign. 


28 Forsyth, Cases and Opinions on Constitutional Law, 463. 

39 Ibid., 468-464. 

30 In his book The Home Office, published ın 1926, Sir Edward Troup recognises 
the general rule that a conditional pardon can take effect only with the express 
or implied consent of the person pardoned. In & somewhat obscure passage, 
however, at pp. 55-56, he seems to suggest that the general rule does not 
apply if the machinery of commutation by way of conditional pardon set up by 
the Transportation Act, 1824, the Transportation Act, 1830, and the Penal 
Servitude Act, 1858, is used. If this is a correct interpretation of what he 
wrote, he clearly misunderstood the purpose and effect of those statutes. 

31 Op. cit., 887. 

33 Op. cit., i, 182. 
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States, published in 1988.3 In this footnote he says that “‘ it has 
been ruled in Canada that a pardon cannot be refused, even if 
given in order to secure deportation.” The two cases cited in 
support are Re Royal Prerogative of Mercy,** and Re Veregin.** 
These must now be examined. : 

The second of these cases was in fact the earlier in point of 
time. It appears that Veregin was an alien who had been sentenced 
to a term of imprisonment. The Crown remitted part of his term, 
and made an order for his immediate deportation under section 48 
of the Immigration Act; this section permitted the Minister, by 
order, to deport an alien who had become an inmate of'& gaol, 
after his term had expired. Veregin sought to avoid the enforce- 
ment of the deportation order on the ground that the term -of 
imprisonment to which he had been sentenced by the court had 
not expired, and that the order was accordingly invalid. Mellish 
J., of the Supreme Court of Nova Scotia, upheld his claim. He 
held; first, that a remission of sentence could not in these circum- 
stances be forced on an alien prisoner, who had a right, if he chose, 
to take the limit of time allowed ‘him before deportation. He 
further held that the release of Veregin amounted to a pardon of ` 
his offence and that the pardon involved freedom from deportation, 

This decision was clearly embarrassing to the Canadian Govern- 
ment, and shortly afterwards the Governor General in Council 
addressed four interrogatories to the Supreme Court of Canada, 
which heard argument thereon and then gave a unanimous opinion.** 
The first of the interrogatories was: ''Is it competent to the 
Governor General in the exercise of His Majesty’s royal prerogative 
of mercy, to release from prison without his consent a convict 
undergoing sentence for a criminal offence (a) conditionally, (b) 
unconditionally ? ?? 

In dealing with this question, the court first considered whether 
an unconditional release from prison necessarily implied a pardon 
of the offence or could be limited to a release only from execution 
of judgment. After noting that the former view had been adopted 
in the United States," they held that according to the common 
law tbe effect of & pardon as regards the offence is a question of 
intention.?* 

They then turned to the details of the first interrogatory, and 
said— 

** The Interrogatories speak of releases which are conditional 
and releases which are unconditional. In the case of a con- 
ditional release, the condition may be of such a character as 


33 The footnote referred to is n. 2 on p. 414 of the book. 

34 [1938] 8.0.R. 269. 

35 [1938] 2 D.L.R. 862. 

30 Re Royal Prerogative of Mercy fetal 8.C.R. 269 (Duff C.J. and Rinfret, 
Lamont, Smith, Cannon and Crockett JJ.). 

37 Hoffman v. Coster (1887), 2 Whart. 458; Jones v. Harris (1846), 1 Strob. 160. 

88 [1983] S.C.R. 269, at p. 271. 
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to involve the voluntary act of the convict himself. In other 
words, such that the performance of it can only be effected 
with the consent of the convict. We assume from the course 
of the argument before us that the real purpose of the Inter- 
rogatories is to elicit the opinion of the court, as to the effect, 
in respect of the matters set forth therein, of a release from 
prison of a convict before the expiration of the term of 
imprisonment imposed by his sentence in pursuance of a valid 
exercise of the royal prerogative; and it would serve no useful 
purpose in these circumstances to explore the various hypotheses 
suggested by the term ‘ conditional release’; and we beg the 
leave of Your Excellency to limit our answers accordingly. 
‘* Interrogatory numbered one we shall treat as addressed to 
the question whether or not the act of clemency in releasing 
a convict from prison prior to the completion of the term of 
his sentence may be valid and effective in law without the 
consent of the convict. The answer to the interrogatory so 
put is in the affirmative." *° 
The court went on to discuss the nature of a pardon, and after 
citing a number of opinions on the matter they expressed their 
agreement with the following remarks of Helmes J.—*‘ A pardon 
. . is & part of the constitutional scheme. When granted, it is 
the determination of the ultimate authority that the*publie welfare 
wil be better served by inflicting less than what the judgment 
fixed." *° It would be inconsistent with this view, they said, to 
regard an unconditional pardon as in the same category, in point 
of law, as an act of benevolence proceeding from a private person. 
They continued— 


* We do not think the authorities require us to hold that 
an unconditional pardon of an offence can take effect only 
upon acceptance by the grantee; and that, for example, a 
convict under the capital sentence can, in point of law, insist 
on being hanged, so that the only escape from such a result 
is by statute or by & coloürable and unconstitutional exercise 
of the prerogative in granting successive reprieves.’ 

It had been argued that & remission of sentence could not be 
effected otherwise than by means of conditional pardon requiring 
the consent of the prisoner. The court rejected this contention 
and held that a remission of sentence amounted to an unconditional 
pardon. They added— 


* Moreover, the statements in the books to the effect that 
8 conditional pardon is operative only with the consent of the 
grantee are illustrated by references to cases in which the 
condition is in the nature of a substituted punishment. At 
common law, the King cannot commute the sentence of the 
court by the substitution of another and different penalty, 
because he has no power at common law to compel the convict, 
against his will, to submit to a punishment which has not 


39 Ibid., st Pp: 271-97 
40 Biddle v. Perovich Gen, 274 U.S. 480, at p. 486. 
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been imposed upon him by a court of law. (See the opinion 
of Sir A. E. Cockburn and Sir Richard Bethell, May 8, 1854, 
Forsyth, 462, 8.) Obviously, in the simple case of a partial 
remission, which is, in terms, unconditional, the conviet is not 
subjected to any penalty or punishment beyond that which 
the sentence of the court has awarded against him. We do 
not pursue the discussion further. € 
The court then turned to the remaining interrogatories, and disposed 
of the inconveniences caused by Mellish J.’s judgment ** by holding 
that a convict whose sentence has been wholly or partly remitted 
is one whose term has expired within the meaning of section 48 
of the Immigration Act. They further held that a remission of 
sentence by way of pardon does not of necessity wipe out the 
offence, so that such a convict could be deported as being an 
undesirable alien under the machinery provided by section 42 of 
the Act. 

The result reached by the court accords, it is submitted, with 
both authority and common sense. It would be absurd to hold 
that the Crown is bound to execute in full every sentence passed 
on & convicted criminel. An unsuccessful defendant in a civil case 
cannot compel the plaintiff to levy execution against him; why 
should it be sfipposed that an unsuccessful defendant in a criminal 
case should be in a better position? The only basis for such a 
supposition lies in those early authorities which refer to a prisoner 
as having “‘ waived his pardon." But although this phrase at first 
sight appears to suggest that a prisoner can refuse an unconditional 
pardon, it clearly meant no more than that he had failed to plead 
the pardon and the court would not take judicial notice of it. 

Indeed, there is some authority, albeit sub silentio, before the 
Canadian case was decided, to the effect that an unconditional 
pardon is effective without acceptance by the grantee. In R. v. 
Boyes ** a witness for the Crown who claimed the privilege against 
self-incrimination was handed an unconditional pardon under the 
Great Seal. Although plainly reluctant he was thereupon compelled 
by the trial judge to testify, and the accused was convicted. His 
counsel thereupon moved for a new trial on the ground that the 
witness had been wrongly compelled to answer. ‘The case was 
argued twice before the Queen's Bench, which was at that time 
staffed by Cockburn C.J. and Wightman, Crompton, Hill and 
Blackburn JJ., but a new trial was refused. It is surely significant 
that although counsel for the prisoner clearly advanced every 
argument which seemed to them tenable against the compulsion 
of the witness to testify, it did not occur to them to suggest that 
he was entitled to refuse the pardon. 

The case of a conditional pardon is quite different. Here the 
Crown wishes to subject the prisoner to certain penalties or 
41 [1988] 8.0.R. 269, at pp. 278-974. 


13 Re Veregin [1983] 2 D.L.R. 862. 
13 (1861) 1 B. & 8. 811; 191 E.R. 780. 
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restrictions which differ from those to which the court, by its 
sentence, has subjected him. We may well ask, why should it 
be supposed that the Crown has such a power? There is no 
authority for it; both principle and such authority as there is, 
in the common law countries of the British Commonwealth, are 
against it. The one dissentient voice is that of Keith, who 
apparently bases himself on the two Canadian cases we have dis- 
cussed. But upon investigation it turns out that the Supreme 
Court of Canada, so far from supporting Keith's view, plainly 
denied its validity. 

Before we leave the authorities, however, we must briefly glance 
at the course of decision in the Supreme Court of the United 
States. As long ago as 1888, Marshall C.J. speaking for the court, 
laid it down that & pardon may be rejected by the person to whom 
it is tendered.** The court reiterated this doctrine in 1915, when it 
held that a witness could decline to accept an unconditional pardon 
tendered with a view to disentitling him to claim the privilege 
against self-incrimination.“® This pushed the “ doctrine of accep- 
tance ” to a point to which the Queen's Bench had some forty-five 
years earlier tacitly declined to be led. Then, in 1927, the 
pendulum swung right back when Holmes J., speaking for the 
court, held that the President’s power to pardon conferred on him 
8 power to commute a death sentence to one of life imprisonment 
without the consent of the convict.** 

I approach the task of criticising an opinion of the great 
American jurist with the utmost reluctance and diffidence. But 
I am bound to submit that on this occasion his reasoning is illogical 
and does not carry conviction. He begins by discussing the nature 
of the pardoning power, and as we have already seen holds that 
it is an act of State, not a private act of grace. He then points 
out, quite rightly, that a prisoner cannot refuse to accept a 
reduction of a term of imprisonment or of the amount of a fine. 
But if the prisoner’s consent is not necessary in such cases, it is 
hard to see, he says, how it should become necessary in the case 
of commutation from death to life imprisonment, for by common 
understanding the latter is a less penalty than the former. It 
would be anomalous to hold that the President may grant a 
remission of a sentence of imprisonment or a fine but that he is 
bound ‘‘ to permit an execution which he had decided ought not 
to take place unless the change is agreed to by one who on no 
sound principle ought to have any voice in what the law should 
do for the welfare of the whole." *' For these reasons, he con- 
cluded, the principle of Burdick v. United Staies** should not be 
extended to the present case. 


44 United States v. Wilson (1888) 7 Pet. 150. 
45 Burdick v. United States (1915) 236 U.S. 79. 
48 Biddle v. Perovich (1927) 274 U.S. 480. 

47 Ibid., at p. 487. : 

48 (1915) 286 U.S. 79. 
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whose views I emphatically dissent) to see in Holmes & man whose 
opinions were not far removed from those which found favour with 
Adolf Hitler. 

It is submitted that the law on-this matter is quite clear—the 
Crown has not now, and never has had, the power to substitute 
a penalty of a different character from that imposed by the court, 
by means of conditional pardon, unless the prisoner consents to 
such substitution. Nor has it any power other than that of con- 
ditional pardon, by which such a substitution can be made. In 
saying this we are not, as Holmes thought, committed to holding 
that all pardons are ineffective without the grantee’s consent. The 
true position in commutation cases is that the prisoner’s consent 
_ is required, not to the grant of pardon, but to the performance 

of the conditions without compliance with which the pardon is, 
` in terms, invalid. . 

Yet the practice of the Home Office disregards this rule of 
law. In 1925 the then Permanent Under-Secretary, Sir Edward 
Troup, wrote of the practice in terms which suggested that he 
thought the prisoner’s consent to a conditional pardon to be no 
longer always necessary. And the preserft holder of the office, 
Sir Frank Newsam, stated quite clearly in 1954 that the practice 
is to review every sentence of death whether or not ‘any representa- 
tions are made on behalf of the prisoner." He states that the 
practice is of long standing, but unlike his predecessor he does 
not suggest that it is based on statutory authority. 

It may be added that the-change in machinery effected by 
section 69 of the Criminal Justice Act, 1948, does not appear fo 
have altered thé position. The section provides that ** where His 
Majesty pardons any person who has been sentenced to death on 
condition that he serves a term of imprisonment, that person shall 
be deemed to have been sentenced by the court before which he 
was convicted to imprisonment for the said term." In other words, 
all that the section does is to provide a different machinery for 
commutations by means of conditional pardon from that which 
formerly existed under the Transportation Act, 1824. It does not 
touch the question of the validity of a conditional pardon without 
the prisoner’s consent. It is surely beyond question that in saying 
that a person who has been conditionally pardoned is deemed to 
have been sentenced to a term of imprisonment the section is 
referring only to a person who has received a valid conditional 
pardon. The section is silent as to when a conditional pardon is 
valid; the law on that matter was settled long before 1948. 

We might, of course, follow the example set by the judges of 
the seventeenth and eighteenth centuries in dealing with cases of 
alleged defamation and take the words of these two officials in 


49 See n. 80, above. 
59 Newsam, The Home Office, 114-115. 
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51 See Holdsworth, History of English La 

52 499 H.C.Deb. 1807 (5th series, 1948). 
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consent may therefore be assumed. But this assumption is un- 
justified. It is not unknown for a convicted murderer to wish 
to die. 

Moreover, in some jurisdictions where the conditional pardon 
procedure is used the prisoner may be in a strong bargaining 
position. In Victoria, for instance, there is no legislation analogous 
to the Sentence of Death (Expectant Mothers) Act, 1981.5* Sup- 
pose a convicted murderess, sentenced to death, were found to be 
pregnant. On the view here advanced, she might well refuse to 
accept a pardon on condition of her undergoing life imprisonment 
and bargain for & commutation to, say, five years. For she could 
safely say to herself, where can the Minister be found who will 
recommend that I be hanged if I do not accept the conditions 
he offers? 

Other problems suggest themselves. What is the legal position 
of & conviet who has been sentenced to death and who is being 
held in prison to undergo & life term to which his death sentence 
has been commuted without his consent? Can he obtain his 
release by way of habeas corpus and/or obtain damages for false 
imprisonment? If the commutation followed representations made 
by him or by someone authorised to act on his behalfe^' his consent 
could easfly be implied; it would, I submit, be an unnecessary 
refinement to hold that a formal offer and acceptance of a con- 
ditional pardon must be made in every case. But what if no 
representations were ever made? 

It might be argued that a prisoner who failed, after a reasonably 
short period, to take steps to obtain his release had by his in- 
action impliedly accepted the condition of the pardon. But there 
is the obvious difficulty that a man can hardly be taken to have 
accepted a condition unless he was aware that he had the option of 
refusing it.°* If it be said that every mán must be taken to know 
the law (a proposition which would in any case hardly encounter 
an enthusiastic reception), I reply that this argument could not 
be heard on behalf of Ministers who apparently do not know it 
(for it must surely be assumed that they are not consciously 
ignoring it). And it is worth noting that in Biddle v. Perovich ** 
the U.S. District Court had granted a writ of habeas corpus in 
proceedings begun in 1925 by a prisoner whose sentence of death 


55 Bee the remarks of Lord Goddard C.J. in the case of Rivett (1050) 84 
Cr.App.R. 87, at pp. 92-93. i 

56 21 & 22 Geo. 5, c. 24. 

57 Perhaps his solicitor would have an implied authority so to act. 

58 In 1842 the law officers, Sir Frederick Pollock and Sir Wilham Follett, 
advising on the procedure for commutation of a death sentence passed by a 
court in Nova Scotia, said that the consent of the convict in writing to a 
conditional pardon should be obtained before the pardon was granted (Forsyth, 
Cases and Opinions on Constitutional Law, 461). This, 1$ seems, supports the 
submission in the text that it would be unsafe for the Crown to rely upon an 
implied acceptance. 

5* (1927) 274 U.S. 480. 
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had been commuted sixteen years earlier. Holmes J., in delivering 
the judgment which led to the withdrawal of the writ, did not 
suggest that the prisoner’s long acquiescence precluded him from 
obtaining it, although he remarked that there were difficulties in 
the way of the lower court’s conclusion, without specifying what 
they were."° ; 

Much might depend on the particular procedure for commutation 

` adopted in the case in which relief is sought. One method, as 
we have seen, was for the Secretary of State to signify in writing 
that His Majesty was willing to extend mercy on conditions, and 
thereupon any judge could allow the prisoner the benefit of a 
conditional pardon and make the appropriate order for punishment 
in accordance with the conditions.. Presumably the judge ought, 
before making the order, to satisfy himself that the prisoner accepted 
the conditions. It is submitted, nevertheless, that where this pro- 
cedure has been adopted, a court from which the prisoner sought 
habeas corpus might well hold that he is being detained pursuant 
to an order of a judge acting within his jurisdiction and that as 
to the rest they must presume omnia rite acta." 

But that procedure may not have been adopted. One of the 
reasons which led to its being devised was the need for passing 
a conditional pardon under the Great Seal. Since 1827, that 
problem has been of no importance. By section 18 of the Criminal 
Law Act, 1827, it has been made possible for the king to grant 
a conditional pardon to a convicted felon by warrant under the 
royal Sign Manual, countersigned by a Secretary of State. This, 
on performance of the condition, has the same effect as a pardon 
under the Great Seal. Since the Criminal Justice Act, 1948, 
abolished the procedure by way of judge’s order, it would seem that 
this is the procedure now used." And it was probably used even 
before that Act was passed. 

In cases where it has been used, .it would seem that a court 
` could not but hold that the prisoner is being illegally detained. 
In that event, he would be remitted to his original position, i.e., 
that of a person under sentence of death who had been reprieved. 
Theoretically the sentence might now be executed. But public 
opinion would scarcely tolerate this, at all events if the period 
of reprieve had been one of any length. Moreover, an opinion of 
the law officers, Sir William Horne and Sir John Campbell, though 
not precisely in point, suggests that the prisoner could be referred 
back to his original sentence only for the purpose of compelling 
an acceptance of the condition accompanying the pardon.“ This, 
however, is not very helpful, as the learned counsel did not suggest 


60 [bid., at p. 485. 

61 Of the remarks of Grose J. in The King v. Suddis (1801) 1 East 806, at 
pp. 816-816; 102 E.R. 119, at p. 128. 

62 7 & 8 Geo. 4, c. 98. 

*3 See Newsam, The Home Office, 114-116. 

64 Forsyth, Cases and Opsmons on Constitutional Law, 459-460. 
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what should’ be done if he still refused to accept. The same 
position would arise under the common law in a case, if there 
were any, where the prisoner has been granted a conditional pardon 
under the Great Seal. 

The only other argument that might be advanced on behalf of 
the Crown is that a long course of practice has rendered the 
prisoner’s consent no longer necessary. Even if this is qualified 
by saying that consent is not needed only in cases where the 
prerogative action is by common understanding beneficial to the 
prisoner, it still amounts to a claim that the royal prerogative 
can be extended by a course of practice. Thus baldly stated, 
the proposition refutes itself. For upwards of three centuries it 
has been held that ** the King hath no prerogative, but that which 
the law of the land allows him." °° 

Illegal action which has occurred in the past can be cured by 
an Act of Indemnity. The present case would, I submit, be a 
fit one for such action. And it would be reasonable for Parliament, 
at the same time, to grant to the Crown a power to commute death 
sentences in future without the convict’s congent. But this would 
require that first the de facto dispenser of pardons, the Home 
Secretary, should come cap in hand to Parliament and himself 
ask for pardon. It is, I submit, proper that he should do so. 
In many respects the extent of the royal prerogative is still some- 
what vague. But where its boundaries are sharply defined, as is 
the case with the prerogative of pardon, we should not suffer any 
attempt to extend those boundaries, however benevolent the 
motives of those who make the attempt. If we are tolerant of 
such encroachments, we take the first steps down a road which 
leads, in the end, to tyranny. 

PrrER Brert.* 


*5 Plainly, if prerogative action which formerly was limited by a need to obtain 
the ir ia of the subject ıs no longer thus limited, the prerogative has been 
extended. 

$8 The Case of Proclamations (1610) 12 Co.Rep. 74, at p. 76; 77 E.R. 1852, at 


p. 1854. 
* LLM., Senior Lecturer in Law in the University of Melbourne. 
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1 B. B. Yamey, '" First General Report of ti 
19 M.L.R. 68. 
2 Dail Debates, October 21, 1982. 
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to the existence of such practices. This, he thought, revealed a 
situation where legislation had become urgently necessary, for 
where trade associations had taken power to exclude any persons 
from any trade, or imposed restrictions which had the effect of 
doing so, it should be recognised that they were assuming functions 
properly belonging to the legislature. Accordingly, the proposed 
remedial legislation was based on two principles: (a) Subject to 
the overriding policy of restricting imports by tariffs or quota 
arrangements in the interest of national economic development, the 
fullest and freest trade competition was in the public interest. 
(b) Where there were special conditions which might require some 
form of regulation, neither trade associations nor combinations of 
traders should be allowed to arrogate to themselves the right to 
impose such conditions or to limit competition. 

In giving effect to this policy, the Irish legislature might have 
adopted a number of courses. One would have been to enact a 
general prohibition of “ unfair practices,’’ and to leave it to the 
courts (or a specially constituted tribunal) to determine whether 
a particular activity was illegal. Another would have been to 
declare unlawful certain specific and clearly defined practices, and 
to impose,no restrictions outside the ambit of such practices. Yet 
another would have involved the adoption of a combination of these 
two courses, somewhat along the lines of the Act of 1956. None 
of these plans was adopted. Instead, the Bill in its final form? 
made provision for the establishment of a “ Fair Trade Commis- 
sion ’? which would carry out investigations into restrictive practices 
and would make recommendations to the Minister, who might or 
might not decide to act on them. If he did decide to act, he 
would have to satisfy the legislature that the practices in question 
were contrary to the publie interest, and any prohibition order 
he might make would have to be implemented by statute. 

The Irish Act of 1958 conforms to the following pattern— 


1. In connection with any commodity, a Commission of not 
less than three and not more than five persons appointed 
by the Minister (who need not be lawyers) rhay, on their 
own initiative or at the request of any trade association, 
promulgate ‘‘ fair trading rules " with regard to the supply 
and distribution of such goods, or with regard to the pro- 
vision of services connected with the supply of such goods, 
as for example, the arrangement of hire-purchase facilities. 
Before making rules, the Commission are required to publish 
notice of their intention to do so, and to give interested 
parties an adequate hearing. At the time of writing, it 
appears that thirteen sets of rules had been made under 


3 A Government amendment wes moved on the Committee Stage enabling the 
Commission to report on hire-purchase facilities afforded to traders. 
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4 Ropes, Cordage and Twines (1958) 
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5 Fair Trade Commission, Third A 

6 Ibid., Second Annual Report, 195 
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(e) Those which **in any other respect operate 
against the public interest or are not in accordance with 
the principles of social justice." 

It is interesting to contrast these ‘‘ unfair’? practices with the 
statutory “‘ conditions’? contained in sections 8—5 of the Act of 
1948 and also with the **agreements" to which Part I of the 
Act of 1956 applies. One is struck by the width of the language 
in which the Irish legislation is framed, and it seems inevitable 
that serious difficulties will arise in the application of such vague 
terms as * unreasonably,” ** unfairly,” ** unjustly,” and ** without 
just cause ” to industrial situations. Moreover, there is no indica- 
tion as to the precise scope of * the principles of social justice," 
though perhaps this phrase is to be read in conjunction with the 
provision in the Irish Constitution which qualifies property rights 
in identical language.” : 

By the end of 1954, the Commission had, on their own initiative, 
held inquiries under the Act into the supply and distribution of 
(i) radio sets and accessories; (ii) building materials and com- 
ponents; and (ii) motor-cars and accessories, In addition, during 
1954, an inquiry was begun into the practices current in the Irish 
Republic in relation to the supply and distribution ef proprietary 
and pateħt medicines and infant foods, and medical and toilet 
preparations. Here, the Act was first subjected to judicial scrutiny. 
The Pharmaceutical Society of Ireland commenced proceedings in 
the High Court, seeking an order of prohibition against the 
Commission, inhibiting them from proceeding with such an inquiry 
so far as it related to the compounding and dispensing of medical 
prescriptions by licentiates of that society, on the ground that 
this was a professional activity, and not a sale of an article by 
way of trade, and so was outside the scope of the Act of 1958. 
This contention was rejected by the High Court, and on appeal 
to the Supreme Court the finding was affirmed by a majority, 
Kingsmill Moore and O’Daly JJ. dissenting,* on the ground, it 
appears, that it is impossible in the case of a pharmaceutical 
chemist to distinguish between his professional and trading activi- 
ties. At the time of writing, this inquiry is still proceeding.?* 

The findings of the Commission in the case of the radio trade 
contained a recommendation that an order be made by the Minister, 
and confirmed by legislation, prohibiting certain practices designed 
to promote resale price maintenance." The publication of this 
report was followed in July, 1955, by the commencement of pro- 
ceedings in the High Court by the Wireless Dealers Association, 
claiming declarations that the Act of 1958 was ultra vires the 
7 Article 48 (2) (i). 8 Unreported. The Irish Times, January 81, 1956. 
8a Since the above was written, the Commission has published the Report of an 

Inquiry into the Supply of Grocery Goods and Provisions (1956: Pr. 8722). 
® Report of Inquiry into the conditions which obtain ın regard to the supply and 

distribution of Radio Sets and Accessories. (1954: Ts Btationery Office 

Pr. 2660), para. 121. 
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Hore, PROPRIETORS Act, 1956 * 


An Act to amend the law relating to inns and innkeepers had 
clearly become due? and indeed the reference of this topic to 
the Law Reform Committee in 1954 was a preliminary expression 
of this need. The Committee’s report in turn prompted the present 
legislation which has in large measure amounted to an enactment 
of the Committee’s recommendations—indeed at times it would 
appear that the debates in Parliament were punctuated by a desire 
to follow slavishly the Committee’s recommendations. The Com- 
mittee’s report had reflected the view,‘ for instance, that the strict 
liability of the common law should be retained subject to amend- 
ments and overhaul of the Innkeepers’ Liability Act, 1868. In 
carrying out this recommendation little or no gonsideration appears 
to have been given to the desirability of abolishing the strict 
liability. e 

An unfortunate instance of accepting wholly the Committees 
Report is to be found in the definition. The Committee had found 
itself unable to provide a workable definition of an inn—the 
Committee was not at all sure that the ascertaining whether the 
premises in question constituted an inn or not created any difficulty 
in practice as opposed to theory.” It did, however, tentatively 
throw out the suggestion that the inn hereafter might be called 
“a hotel.* The draftsman of the Act has opted to discard the 
hallowed name of the “common inn"' but only in so far as the 


14 & b Eliz. 2, o. 62; based on the Second Report of the Law Reform 
Committee on the Law of Innkeepers’ Lisbihties for Property of Travellers, 
Guests and Residents. Cmd. 9161; May, 1954; noted at (1955) 18 M.L.R. 874. 
The Act came into operation on January 1, 1957. 

3 As the sponsor of the Bill said, " . . . the only purpose of the Bill is to bring 

the law up to date and to remove various anomalies," House of Commons, 

Officiel Report, Standing Committee C, May 2, 1956. Col. 7. 

House of Lords, Official Report. May 929, 1966. Vol. 197, col. 549. Ibid., 

June 19, 1056. Vol. 197, cols. 1070, 1087, 1092, 1096. Ibid., June 28, 1956. 

Vol. 198, cols. 149, 152-158 and 154. Cf. Vol. 198, cols. 150 and 154-155. On 

this hearing, the Report of Amendments the Lord Chancellor commented 

(col. 152-159): "I do not mean for & moment . . . that we should take the 

spse dist of ihe Law Reform Committee there [1.6., on the amount of the 

limited liability] but what ıs important 1s that we should not lose the oppor- 
tumty of giving effect to their recommendation in this Bill." 

Op. cit., paras. 9 and 10, pp. 5-6. 

Op. cit., para. 11, p. 6. The speciousness of this reasoning was alluded to in 

(1955) 18 M.L.R. 874. Bee oley v. Marlborough Court, Ltd. [1949] 1 K.B. 

582. 

An amendment to the Bill on Commıttee Stage in the House of Lords altering 

‘a hotel" to “an hotel '' was moved and agreed to on the unds that it 

was a '' demonstration in favour of elegance," House of Lords Oficial Report, 

June 19, 1958. Vol. 197, col. 1069. 
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liability is affected by the Act. Thus the common law inn, 
statutorily undefined and judicially imprecise in definition, remains 
in so far as the Act is inapplicable ’; for example, the criminal law 
liability and the lien granted under the Innkeepers Act, 1878, are 
left untouched by the new enactment. This leaves a curious 
juxtaposition of inn and hotel. Under the Act, “ an hotel within 
the meaning of this Act shall, and any other establishment shall 
not, be deemed to be an inn."* The Act -proceeds to define ° 
an hotel in terms not dissimilar from that usually attributed to 
an inn, although as a point of elegance it is curious to note that an 
hotel is an establishment ‘‘ held out by the proprietor as offering 
food, drink, and if so required, sleeping accommodation. . . .? 
The relegation in the definition of “‘ sleeping accommodation ” to 
& subsidiary position is in practice unimportant, since the liability 
to a guest only exists where at the time the loss or damage occurred 
sleeping accommodation at the hotel had been engaged for the 
traveller !^ and the loss occurred within a narrow compass of time 
* for which the traveller was a guest at the hotel and ™ entitled 
to use the accommafation so engaged." The wording of the 
definition in this way is clumsy or is at least an inelegancy which 
is augmented by the absence of a codifying Act on the law of 
innkeepers.!? . 

Apart from the financial adjustment upon the limitation of the 
innkeepers’ liability of £80 under the 1868 Act to £50 for any one 
article and £100 in aggregate for any one guest !* and the removal 
of doubt on the question of the innkeepers? liability for damage as 


7 It is clear that ihe status of the Common Law Inn is retained and 
not discarded, House of Lords, Official Report, May 29, 1956, Voi. 197, 
col. 544. 

* s, 1 (1). 

s. 1 (8). It would appear that the ‘‘ motel" (roadside hotel), which does not 

normally provide food and drink, will be outside the defimtion, see (1955) 18 

M.L.R. 814. 

19 s, 9 (1) (a). 

11 An amendment to substitute ''or" for ‘‘ and " was rejected, House of Lords, 
Off.Rep , Vol. 197, cols. 1082 et seq. If two people book accommodation at the 
hotel and the first motors down with the luggage of both and places his friend's 
luggage in his friend's room, there would be no hability if the luggage were 
stolen before the friend's arrival. 

13 g, 2 (1) (b). 

13 Apart from the retention of the present criminal law liability and the Inn- 
keepers Act, 1878, the legislature lost an opportunity of pronding a more 
convenient procedure for enforcing the criminal liabihty. It might have been 
thought worth while substituting a summary procedure for the present cum- 
brous method of proceeding by way of mdictment. A Bul on these lines 
entitled the Innkeepers Lisbihty Amendment Bill was introduced in 1908. The 
paucity of y ripe cey in recent years may refute the utility of such legislation. 
Cf. R. v. Higgins [1948] 1 K.B. 165. Equally, it may show that the procedure 
18 too cumbrous. 

14 An amendment raismg the limit to £200 was passed on Report Stage, House 
of Lords Debate, Official Report, Vol. 198, col. 156. An amendment on 
Committee Stage raising it to £500 was rejected, ibid., Vol. 197, col. 1099. 
The amendment to £ was rejected by the House of Commons, Debates, 
July 17, 1956, Vol. 556, col. 1889. 
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well as loss, the major revision of the new Act concerns the 
liability for a guest’s vehicle brought infra hospitium. 

The removal of the strict liability with regard to vehicles !° 
represents the concession to a plea of hardship that was said to 
exist as manifested by the contrasting cases of Williams v. Linnitt 17 
and Tinsley v. Dudley.'* The abolition of strict liability in this 
instance might justifiably have been counterbalanced by a proviso 
to the effect that the hotel proprietor should be liable for negligence, 
* notwithstanding any agreement to the contrary. ° An intro- 
duction of a provision against the application of an exemption 
clause finds a precedent in the Hire Purchase Act, 1088 °° and in 
a limited provision in the recent Government Bill, the Occupiers 
Liability Bill?! 'The specious argument that the hotel proprietor 
is on the same footing as the garage proprietor was heeded. Both 
the fact that the amenity of a garage in proximity to the inn is 
a considerable attraction to the traveller,?* and the relevancy of 
insurance in this connection seem to have been brushed aside. If 
insurance was a factor which led the draftsman to remove the 
Strict liability, similarly insurance was pertiņent to any inquiry in 
relation to the exclusion of an exemption clause. In considering 
the effects of insurance it must be noted that the hetel proprietor 
not unreasonably is expected to, and normally does, insure, where- 
as large numbers of the motoring public insure only against third 
party risks. Elimination of the aspects of insurance results in 
the sole question being posed, whether the loss from an hotel 
garage is in pari materia to the loss occasioned from the ordinary 
garage. The Lord Chancellor in the debate in the House of Lords 
evidently thought so.** 

On the minor aspects of the provisions of the Act a warm 
welcome is likely to be accorded by hotelier and guest alike to 
the substitution of a notice in plain and simple everyday language 


15 The doubt created by the decision of Swift J. in Winkworth v. Raven [1981] 
1 K.B. 652 necessitated a precise provision to the effect that no distinction 
was justifiable despite a contemporary judgment of Finnemore J. in Williams 
v. Owen [1955] 1 W.L.R. 8 following Winkworth v. Raven. For a 
criticism of this case, see (1956) 19 M.L.R. 408. 

18 g, 9 (2). 

17 [1961] 1 K B. 565. 

is [1051] 2 K.B. 18. For an interesting comment on these two cases, see (1051) 
24 A.L.J. 19. 

18 An amendment to this effect was tabled on Committee Stage in the House of 
Lords but was by leave withdrawn, on the undertaking that the matter would 
be discussed outside the House, House of Lords, Official Report, June 19, 1956, 
Vol. 197, cola. 1090-1094. The amendment was not put down on Report Stage. 

39 g. 8 (8). 

21 Clause 8. 

33 This was referred to only by Lord Faringdon, House of Lords, Official Report, 
June 19, 1956, Vol 197. col. 1004. The case for the amendment seeking to 
prevent exclusion of liability for negligence was cogently argued by Lord Silkin, 
tbid., cols. 1090-1091, as was the majority of the amendments tabled, ibtd., 
Vol. 197, cols. 546-547, and 550, 730—781, 782, 783-784, 1069 and 1090-1091; 
Vol. 198, col. 146. 

33 House of Lords, Official Report, June 19, 1956, Vol. 197, col. 1091-1092. 
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34 Proviso to s. 2 and the Sched. attached. T 
House of Lords. 

35 g, 2 (9). 

a8 [1954] 1 W.L.R. 1100; followed by the O 
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2T LA (1. See House of Lords, Official Re 


28 House of Lords, Official Report, June 19, 1! 

39 g. 2 (9) (c). 

39 Cf. Gresham v. Lyon [1054] 1 W.L.R. 11C 
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In totality this Act is a useful addition to the law of innkeepers 
—or must one say *'hotel proprietors "? That it falls short of 
fulfilling the need for a comprehensive codifying Act is undeniable, 
but within its limited scope there can be few complaints apart 
from the absence of a proviso to exclude exemption clauses in 
relation to vehicles. It is perhaps, therefore, captious to be critical. 
The missed opportunities and the minor defects within the existing 
framework do not detract measurably from a piece of legislation 
which brings the law nearer to social conditions. 


L. J. BLOM-COOPER. 


THe Rent Bur? 


Ir is unlikely that anyone will accuse the Government this time 
of presenting the landlords with a ‘f mouldy turnip.” In effect 
the new Bill sweeps away ? the substance of the old system of rent 
control under the existing Rent Restriction Acts, by the following 
provisions— * 

(1) Any dwelling-house, the net rateable value of which 
exceeded £40 in London on November 7, 1956, or £80 elsewhere, 
is to be automatically decontrolled. On decontrol operating the 
tenant will be entitled to not less than six months’ notice to quit, 
during which period the old rent will still apply. On expiry of the 
notice the tenant will cease to have any protection whatsoever, 
either as to the amount of the rent payable or as to security of 
tenure. The Bill also confers power on the Minister by Order to 
decontrol further categories of houses by reference to their rateable 
values. 

(2) The Rent Acts are not to apply to a tenancy beginning 
on or after the date when the Bill takes effect. This will have 
the effect of decontrolling all owner-occupied houses at present 
within the Acts, and will also automatically result in decontrol 
whenever a dwelling-house reverts to the possession of the landlord. 
The Acts are, however, still to continue to apply where a new 
tenancy is granted to a person who, immediately beforehand, was 
a controlled tenant of the same dwelling. 

(8) Furnished lettings outside the limits of rateable value 
referred to under (1) above are also to be excluded from control 
under the Furnished Houses Act, 1946. 

(4) As regards dwelling-houses which will still remain subject 
to rent control, the old limits of standard rent (including the 


1 This note was completed just too late for inclusion in the issue for December, 
1956. There is at present a good deal of agitation against certain provisions of 
the Bul but as yet (February 1, 1957) no officially-sponsored amendments have 
emerged; it would therefore be futile to speculate as to possible changes, so this 
note has been left as it stands. 

3 But not existing rents which exceed the new ceiling. Thus still further anoma- 
lies will be created. 
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repairs and services increase provisio 
| effect to be abolished and a new rent 
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the landlord. 

(5) The Bill contains some very 
rendering an increase of rent irrecovel 
not in a proper state of repair. Dis 
be due to defects for which the landk 
ought reasonably to be remedied, he 
character and locality of the dwelling 

a notice on the landlord and if this 
suitable undertaking given to remedy 
can be made to the logal authority for 
a certificate is issued, the landlord is g: 
to the local a@thority for the certifica 
refused he can then go to the county 
that tribunal to order that the certi 
effect from such date as may be spec 
(6) Part I of the Landlord and ' 
protection for the tenant by way of 
on the expiry of long leases (i.e., exc 
a low rent (i.e., less than two-thirds of 
the tenancy is one which is within the 
Acts. The Rent Bill now takes all 
Rent Acts (whether at a low rent or 
leases the protection of Part I of the 
the financial limits of the existing Reni 
£75 elsewhere as at September, 198 
combined effect of Rent Bill, clauses 
The Rent Acts have long been rec 
hensive overhaul, in particular from tl 
at which standard rents are fixed. I 
cannot be expected indefinitely to s 
by & ceiling being fixed at what is an 
Repairs and Rents Act has admittedly 
the repairs increase has proved far ta 
too many hurdles to assist the ordinat 
increase seems to have mainly benefitec 
There is, therefore, much to be said fo 
mode of increase, and now that the 1 
i been effected it seems reasonable to 
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of statistical information (see Cmnd. 17, November 1956) to show 
that the new ceiling of rents will not result in excessive increases. 
It is difficult for & mere lawyer to evaluate these figures; but no 
doubt in the case of some special categories such as age-old 
pensioners relief can be given where hardship would otherwise 
result. 

Equally important is the question whether the provisions for 
abatement of the increases in the event of disrepair will be effective 
in inducing landlords to maintain their property in a fit state. In 
the first place it may be thought that the present proposals give 
landlords far too much opportunity for exercising delaying tactics 
in opposing a reduction of rent. Secondly, it seems probable that 
many tenants will be reluctant to go to the trouble and expense 
of fighting their landlords through to the county court; they may 
also find it both difficult and expensive to bring technical evidence 
before the court for this purpose. From this point of view there 
is much to be said for the court inspecting the premises in every 
case and relying primarily on the evidence of its own eyes and ears, 
though not necessarily to the exclusion of teghnical evidence which 
either side may wish to call. Whether this would be practicable 
in the county court may, however, be open to question; if it is 
not, it thight be better to leave this type of dispute to the more 
informal procedure of the Rent Tribunals. 

As for decontro] which will result from vacant possession, this 
seems likely to create many problems and difficulties. In particular, 
it will probably act as a clog on the mobility of labour, since a 
workman is not likely to want to move to another area if he will 
thereby have to give up his controlled tenancy and take over one 
which is uncontrolled. Also, as was found after this form of 
decontrol was last introduced in 1928, its operation is haphazard 
in the extreme, resulting in the wrong category of premises being 
released from contro] too soon, and creating fresh anomalies, since 
for instance adjoining houses in the same street may be controlled 
or uncontrolled, due to the accident of a change of tenancy in any 
particular case. 

A still more disturbing aspect of the present Bill is the proposed 
total decontrol of all dwellings over £40/£80 in value. It will 
be appreciated that these figures on 1956 assessments extend de- 
control down to a good deal lower category of dwelling than would 
have been the case under the former 1989 valuations. Such a wide 
measure of decontrol is sought to be justified on the ground that 
the effect of the Bill will be to release quantities of concealed 
accommodation, so that a tenant of this category of property will 
be able to make a fair bargain with his landlord having regard to 
the availability of other premises. This is all very well, but not 
only does it remain very much in the region of hypothesis, but also 
there is no guarantee that any newly released accommodation will 
be available in the places where it is most wanted. It is said that 
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decontrol under this head will affect some 800,000 dwellings, 
in the big cities, moze particularly in London, where to date 
is still a chronic shortage. There does, therefore, seem to 
very grave danger that thé tenants of these premises will 
themselves faced with the choice of paying such exorbitant 
as their landlords care to exact or being put out in the s 
Surely there is an overwhelming case for at least some transiti 
measure of protection here, whether in the form of fixing a c 
for the new rents, or giving the tenant security of tenure pe 
agreement as to the new rent, with a right to refer the mati 
the county court or Rent Tribunal, if no agreement can be rea 
For while it may be true that rents of such premises are u: 
low from a purely economie standpoint, no evidence has 
adduced to show that landlords of such premises are a depi 
class who should now be given the chance to exploit to th 
any local scarcity of accommodation which may exist. More 
many of the tenants in this category will obviously belong t 
salaried middle-class section of the population who are least 
to bear a sudden large increase in their expenditure and wh 
most vulnerable to the threat of eviction. It is difficu 
see what comparable gain is to be expected to offset the , 
social problem which may well result from this ill-censi 
** free-for-all.” 
Dennis Lio: 


3 It may be suggested that there is also a strong case for a permanent s 
of Sany of tenure on lines similar to those provided for business pre 
in Part of the Landlord and Tenant Act, 1954. This would obviate 
and would enable the existing form of control to be got rid of more speec 


REPORTS OF COMMITTEES 


REPORT or THE COMMITTEE ON CHEQUE ENDORSEMENT 


THe Committee on Cheque Endorsement were appointed by the 
Chancellor of the Exchequer in April, 1955, after the introduction 
of a private member’s Bill by Mr. R. Graham Page, the principal 
object of which was to reduce the need for the endorsement of 
cheques in certain circumstances. The Chairman of the Committee 
was Mr. A. A. Mocatta, Q.C., and one of the other members was 
the General Editor of this Review. 

In a memorandum prepared before the introduction of his Bill, 
which he afterwards made available to the Committee, Mr. Page 
suggested that 600 million cheques needing endorsement were 
issued each year and that some thirteen million of the endorsements 
required confirmation by the banks. The Committee of London 
Clearing Bankers did not dissent from these figures., 

The Report of the Committee on Cheque Endorsement! was 
published last November, and the chief recommendation of the 
Committee was summarised thus: ** We consider that a substantial 
saving of unproductive work would be achieved, and the present 
system would be appropriately adapted to modern conditions and 
needs, if it were arranged that endorsement was no longer necessary 
on a cheque being collected by a bank on behalf of a customer 
who was the payee. We recommend a change of law to this effect, 
making it clear that collecting banks should not suffer any loss of 
protection thereby (paragraph 109 (v) of the Report) The 
Committee also recommended that similar arrangements should 
apply to those dividend and interest warrants and comparable 
instruments which do not come within the statutory definition of 
a cheque but fall within section 17 of the Revenue Act, 1888. 

Cheques with a form of receipt endorsed thereon presented a 
special problem. The Committee of London Clearing Bankers and 
one organisation representative of bank employees gave evidence 
that it would not be reasonable to relieve the banks of the responsi- 
bility for examining the backs of cheques for endorsements and to 
leave them with the work of continuing examination for receipts. 
At the same time, a number of witnesses representing industry and 
commerce expressed strong reluctance to see the end of the system 
of bank supervision of cheque receipt forms. The Report reads: 
“ In this problem the Committee of London Clearing Bankers have 
after full consideration agreed to help. They have stated that, 
while the banks could not undertake to examine receipts on cheques 


1 Cmnd. 8, H.M.8.0., 1956. Price 1s. 8d. 
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without limit as to number and regardless of circumstances, they 
would be willing in principle to continue this work by arrangement 
with customers in suitable cases" (paragraph 89). 

It is much to be hoped that the Committee’s recommendations 


will be implemented as soon as possible. 
J. Mines HOLDEN. 
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NOTES OF CASES 


Tre Economic INTERESTS OF CHILDREN A8 MATTERS 
MERELY INCIDENTAL TO DIVORCE 


TEREE recent decisions have illustrated the effect that a decree 
of divorce may have on the financial relations between a husband 
and wife. They have made even clearer the neglect of our law 
to take proper account of a more important question, viz., the 
economic effect of such a decree on the children of the marriage, 
who are not parties to such proceedings, whose interests are not 
necessarily represented, and whose status as the children of their 
parents is not affected. 

The most startling, and also the most complicated, of these 
decisions is that of Wood v. Wood.! Here a man who had acquired 
a domicile in Nevada divorced there, without» her knowledge or an 
opportunity for her to be heard, the wife he had previously deserted 
in England, on the ground that they had not lived? together for 
three years. The Divisional Court? held that, on returning to this 
country, he was entitled to the discharge of an order previously 
made by the magistrates! court in England that he should pay 
maintenance for his wife and the two infant children of their 
marriage. ] 

Apart from any questions arising between the husband and wife, 
this means that, having obtained a divorce in Nevada, the father 
could, while resident in England and enjoying an income here, 
evade his common law duty to maintain the infant children born 
to him here in lawful wedlock, although even the court of Nevada 
had not decided that he was any less the father of his children, 
because by the law of Nevada their mother was no longer his wife. 
Although an appeal is expected, it may be of interest to consider 
the facts of this situation, and the broad principles of the law 
applied to produce so odious a conclusion. 

The parties were married in England in June, 1945, the husband 
then being of English nationality and domicile, and had two 
children. In February, 1950, the wife satisfied the magistrates’ 
court in England that her husband had deserted her, and obtained 
orders under the Summary Jurisdiction (Separation and Main- 
tenance) Acts,” that he should pay to her £8 per week for her own 
maintenance and 15s. per week for the maintenance of each of 
their two children. 


1 [1956] 3 W.L.R. 887. Also reported in [1956] 3 All E.R. 645. 

2 Of Lord Merriman P. and Collingwood J. 

*"The Summary, Jurisdiction (Married Women) Act, 1895, s. 5, as amended, in 
respect of maintenance for the wife; the Married Women (Maintenance) Act, 
1920, s. 1, as amended, in respect of maintenance for the children. 
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The husband owned a troupe of performing chimpanzees, and 
in January, 1958, he took them to America, together with his 
mistress, then pregnant by him. Shortly after arriving in Ámerica 
he invited his wife also to join the party, but in view of the 
presence of this other woman she not unnaturally refused. He 
exhibited his chimpanzees in New York and Las Vegas, Nevada, 
and aecording to his own subsequent statements he then decided 
to settle in Las Vegas because they found the climate, as he found 
the rate of income tax, more favourable than their English 
equivalents. Not having the necessary immigration papers to 
establish permanent residence in the United States, he went to 
France, where he managed to obtain them, and on return to Las 
Vegas in March, 1954, he there acquired & house and grounds. 
In September, 1954, the court in Las Vegas granted him a decree 
of divorce from his wife on the ground that they had not lived 
together for three years. The necessary qualification for these 
proceedings is residence in Nevada for six weeks, although he had 
apparently been resident for a longer period. The only service of 
-the proceedings waseby advertisement in a Las Vegas newspaper, 
so that the wife in England knew nothing about the proceedings 
until after the decree, and had no opportunity of being heard. 
That the interests of the children were not represehted calls 
for no comment, as this would also have been the case in 
England. 

In 1956, the husband came to England to exhibit his chimpanzees 
at the London Palladium, whereupon his wife had a warrant issued 
for arrears of £260 10s. under the maintenance order. These 
&rrears were paid by instalments, but in the meantime he applied 
for the maintenance order to be discharged on the grounds that 
he was divorced., The wife, for her part, applied for the amount 
of maintenance to be increased because of the improvement in his 
financial circumstances. At the hearing of these applications the 
magistrate held— 


' (1) that the husband had, at the time of obtaining his divorce 
in Nevada, established by English law a domicile in that 
state sufficient to give the court of Las Vegas jurisdiction 
to dissolve his marriage. By English law this meant that 
both his wife and children in England were domiciled in 
Nevada; 

(2) that the wife had known nothing of the divorce proceedings 
until after the decree had been pronounced; 

(8) but that since a decree of divorce in the English courts 
does not automatically terminate a maintenance order 
previously made in the magistrates’ courts,‘ the Nevada 
divorce need not terminate the wife’s remedies in the English 
magistrates’ courts, although some divorce decrees granted 


4 Bragg v. Bragg [1925] P. 20. 
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by competent foreign courts had been held to have this 
effect °; 

(4) that in this case it was contrary to natural justice that the 
innocent wife should be deprived of her right to main- 
tenance by a husband who had deserted her in the first 
place, and : 

(5) that in view of the former husband's improved circum- 
stances, the maintenance order should be increased from 
£8 to £5 per week for the former wife and from 15s. to 80s. 
per week for the maintenance of each of the two children, 
then aged ten and eight years respectively. 


On an appeal by the husband, the Divisional Court upheld the 
magistrate’s first two findings, but held— 


(8) that ignorance of the proceedings by the wife did not 
invalidate the decree or render it contrary to natural 
justice °; 

(b) that there; was no reported case in which an order for 
maintenance had been continued in favour of a wife against 
whom sa divorce decree had subseqtently been granted, 
whether by an English or a foreign court; 

(c) that, where a wife is divorced by a foreign Court of com- 
petent jurisdiction, any maintenance order outstanding must 
be discharged if the wife has been found not to be entitled 
to maintenance in that foreign court, and that it should 
be discharged where her rights in the foreign country differ 
from those in this country, or where, as here, there was no 
evidence as to the wife's rights in the foreign country. 


Therefore the maintenance order in respect of both wife and children 
would be discharged. 

It is noticeable that consideration of the interests of the 
children, or even of a father's duty at common law to support 
his children, formed no part of either judgment. This common 
law duty was, however, enforceable in private law only by his 
wife's right to pledge his credit, if that existed, for necessaries 
for herself and the children. By the Summary Jurisdiction 
(Married Women) Act, 1895, wilful neglect by the husband to 
provide reasonable maintenance for his wife or her infant children 
whom he was legally liable to maintain was a ground on which 
the wife could apply to the magistrates’ courts for a separation 
or maintenance order. The Married Women (Maintenance) Act, 
1920, s. 1, provided that where the order made contained a provision 
committing the legal custody of any children of the marriage to 
the woman applying, it might also include a provision that the 
husband should pay to her or to any officer of the court or third 


5 Megger v. Meager [1937] P 19; Kirk v. Kirk [1947] W.N. 161. 
€ Boettcher v. Boettcher [1040] W.N. 88; Igra v. Igra [1051] P. 404. 
T Bazeley v. Forder (1868) L.R. 8 Q.B. 559, C.A. 
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person on her behalf, a weekly sum (since increased to 80s.) for 
the maintenance of each such child. It is most unfortunate that 
the wording of the Act makes the provision in favour of the wife 
and not the child, and gives no power to any person other than 
the wife to apply for or enforce such maintenance payments. Thus 
it comes about that the father’s duty to maintain his children may 
depend in private law on the status of their mother as his wife’ 
and her decision to apply for and enforce the order. 

There would seem to be another possibility of obtaining 
maintenance for children in such a case as this, viz., under the 
Guardianship of Infants Acts,’° which are applicable to the relation- 
ship of parent and (legitimate) child, and jurisdiction in respect 
of which depends on the nationality of the parties or their presence 
within the jurisdiction. This would, however, be a cumbersome 
alternative, necessitating the discharge of the order already in being 
and the making of a fresh order under a different series of Acts. 

The questions arising in regard to the conflict of laws will no 
doubt receive the consideration of the Court of Appeal, but the 
following brief summary may be permitted at this stage: 

Both the magistrate and the Divisional Court were in agreement 
on the applic&tion to the question of the husband's qm Here 
two separate points arise for consideration: 


(i) the domicile of dependence 


The decision is but another example of the unrestrained liberty 
accorded in English law to a man not only to acquire for himself 
any domicile he may choose, but also to impose that choice, even 
against their will, to the detriment of their interests, and in defiance 
of the actual facts, both on his wife and his infant children, even 
though, as here, one of his objects in so doing is to destroy the 
family, from the unity of which the rule is alleged to flow, and 
to evade his obligations towards them by the law of the only 
country in which the family has existed as a unit. "The unity 

' principle in respect of the dependent domicile of a married woman 
and infant children is a fiction of the law invoked only when the 
unity of the family has no existence in fact. When unity exists, 
the invocation of the doctrine of dependent domicile is unnecessary. 


* Thus in Kinnane v. Kinnane [1964] P. 41, Lord Merriman P. said: "... 
the underlying basis of the married woman's summary jurisdiction code . . . is, 
in a sentence, that it is the wife who is the applicant; it 18 in favour of the 
wife and of nobody but the wife that whichever of the permitted orders the 
court decides to make is made. We talk loosely of an order for the children. 
It is not an order for the children . . . whatever order is made is an order 
in the wife's favour.” 

It also follows that the order must be discharged if she commits adultery, s. 7: 

even if this is condoned: Marcsuk v. Marozuk [1956] P. 917, C.A. 

19 1886-1951. Presumably no application was made under these Acts in the case 
under discussion because at first instance the magistrate affirmed the continuing 
validity of the order under the Summary Jurisdiction (Separation and Main- 
tenance) Acts. 
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That a woman should be submitted to the law of a country 
chosen by a husband who has deserted her, committed adultery, 
failed to maintain her, and then used the law of the chosen country, 
as here, to divorce her without notice when she has committed 
no matrimonial offence by the law of the only country in which 
they have lived together as man and wife, is a principle still 
defended by English lawyers" on the grounds of logic of a some- 
what theological nature. But the refusal of the protection of 
English law to infant children, born in this country to a father 
present and earning income here, on the grounds that their mother 
is no longer his wife by the law of a country with which they 
have no real connection whatever, seems as contrary to logic as to 
social responsibility. 


(ii) the choice of domicile as the relevant connecting factor 


The court was here faced with-a choice of connecting factors." 
Overriding jurisdiction to dissolve a marriage is, in English law, 
accorded to the law of the domicile, but jurisdiction in respect of 
maintenance orders in the magistrates’ cotrts is based on the 
residence in England of the respondent.? Both cqurts chose to 


. 

11 The Private International Law Committee recommended in 1954 that the 
domicile of dependence of a married woman should continue, except that a 
married woman who had been separated from her husband by the order of a 
court of competent jurisdiction should be able to acquire a separate domicile 
This would not help the deserted wife. The Committee also recommended that 
the domicile of an unmarried infant should normally follow the domicile of the 
person in whose custody he is: Cmd. 9068. 

12 Té is usual to express this problem in the conflict of laws as one of classification. 
Thus in such a osse as this the quéstion is presented as one of determining 
whether, for the purposes of the conflict of laws, the problem is primarily one 
concerning the results of divorce (in which case the relevant connecting factor 
is domicile) or concerning the law of maintenance (in which case the connecting 
factor is residence). It 1s submitted that this 18 a scholastic inversion of the 
choice actually made, which is of the connecting factor the court wishes to 
apply. 

13 Forsyth v. Forsyth [1049] P. 125, Macrae v. Macrae [1949] 1 All E.R. 290. 
By the Maintenance Orders Act, 1950, s. 1, the jurisdiction has been extended 
to include proceedings against a man residing in Scotland or Northern Ireland, 
if the applicant resides in England and the parties last ordinarily resided 
together as man and wife ın England. The residence qualification is liberally 
interpreted: Lowry v. Lo 952] P. 252. For the purposes of judicial 
separation, the residence of the petitioner and the presence of the respondent 
husband have been held to give the English courts jurisdiction: Matalon v. 
Matalon [1959] P. 283, C.A. ; 

By the Matrimonial Causes Act, 1950, s. 28 (formerly the Law Reform 
(Miscellaneous Provisions) Act, 1949, s. 6, the High Court has jurisdiction to 
make a maimtensnce order if it would have jurisdiction to make an order for 
judicial separation. King v. King [1958] A.C. 124, establishes that the court 
will take jurisdiction to make an order under s. 23 where an order for judicial 
separation has already been made. It is submitted that no application could 
be made by a wife under s. 28 after a divorce granted by a competent court, 
but the question of whether an order once made would be terminated by a 
subsequent divoree by a foreign court remarms open. In Pastre v. Pastre 
[1030] P. 80, Hall J. felt bound to discharge an order for permanent alimony 
on judicial separation made in the High Court, when the husband subsequently 
obtained a divorce decree in France, the country of his domicile. 
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consider the domicile of the parties as the relevant connecting 
factor. 

On the matter of substituted service, the Divisional Court went 
further than any previous decision in holding that ineffective service 
by the court dissolving the marriage was quite irrelevant. The 
fact that a divorce decree has been obtained ew parte has also 
been considered of crucial importance in the recognition by other 
members of the United States of divorce decrees granted in one of 
those States.!* 

The Divisional Court also concluded, after considering the 
relevant authorities, that & wife is entitled to maintenance where 
She has subsequently been the successful petitioner for divorce, 
but no maintenance where she is the unsuccessful, though unheard 
and innocent respondent. It is more than strange to find that 
the maintenance of legitimate children, not even represented in 
the divorce proceedings, should depend on which of their parents 
initiated matrimonial proceedings against the other. In both the 
previous cases where the English courts have set aside a main- 
tenance order where jhe marriage has subsequently been dissolved 
in & foreign court the circumstances were very different from those 
under considération. In one case the wife had unsuccessfully 
applied for maintenance in the court of the domicile, ahd in the 
other'* she had herself instituted the divorce proceedings in the 
court of the domicile, which was Scotland, and could reasonably 
be referred to the remedies available to her there. 

No reference appears to have been made at the hearing to the 
considerable case-law in the United States in respect of these 
Nevada divorces, where the doctrine of the divisible divorce has 
been applied by the other States. The fact that the parties are 
no longer man and wife is recognised, but full effect is not given 
to the effects on maintenance normally incidental to divorce.’ 
Such a decision seems more just than that reached by the Divisional 
Court in England. If a domicile in Nevada is once established, 
no other country is perhaps justified in trying to hold one party 
to a marriage which the other has repudiated and can discharge 
in the country of his domicile, but this need not mean that the 
party who has not been heard should be deprived of the means 
of subsistence. 


14 Beo Estin v. Estin, 384 U.S. 541 (1948), considered, post. 

15 Mezger v. Mezger [1937] P. 19. 

16 Kirk v. Kirk [19047] W N. 161. Apparently in that case the husband was not 
resident ın England, since the court said that it was doubtful if the English 
maintenance order was enforceable in Scotland. 

17 In Estin v. Estin, 984 U.S. 541 (1948), the Supreme Court of the United States 
held that such decisions did not violate the obligation to give full faith and 
credit to the legal decisions of other States. Frankfurter J. and Jackson J. 
dissented on the grounds that by the law of New York, which was applying 
the doctrine, a New York divorce terminated all obligations under maintenance 
payments; and that this being so, the courts of New York were not entitled to 

old that a divorce in Nevada did not have this effect. 
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After the exotic atmosphere of Nevada, any purely domestic 
English decision must bear a prosaic appearance, but the decision 
of Wallington J. in Sievwright v. Sievwright?* provides a further 
illustration of the injustice done to children's legitimate claims to 
property by rendering these ancillary to and dependent upon the 
successful prosecution of these claims by their mother. In this 
case the wife's father had conveyed a house into the joint names 
of the husband and wife as joint tenants on trust for sale. This 
house became the matrimonial home. The wife petitioned for 
divorce in 1949, and a decree absolute was granted on the husband's 
application (since the wife failed to apply) in January, 1950. It 
was clear that, if applieation had been made under the Matrimonial 
Causes Act, 1950, s. 25,'? within two months of the divorce, the 
conveyance of the house would have been considered a post-nuptial 
settlement, which the court might have varied in favour of the 
child of the marriage or the wife petitioner." No such application 
was, however, made until five years later, soon after the wife 
had changed her solicitors. By that time the house had been sold, 
and with the wife's consent £8,000 of the *proceeds of sale had 
been handed over to the former husband, and had disappeared in 
discharge of his various bank overdrafts. Application ‘was therefore 
made for'a declaration that the former husband had received the 
£8,000 in a fiduciary capacity, or that if it could still be traced 
in his hands, the wife should be entitled to have it brought back 
into the settlement. As Wallington J. said in the course of his 
judgment: “Not until someone acting for the wife in November, 
1955, woke up to the fact that maintenance for the child and 
perhaps some variation in the interests of the child might be 
fruitful, did any idea enter anyone’s mind that this was a trans- 
action which ought to be dealt with by an application such as 
this." In view of the delay which had occurred, and the fact 
that the £8,000 had been paid over to the former husband free 
of any declaration of trust, the court felt obliged to uphold the 
decision of the registrar that the former husband could not be 
called upon to bring the sum back into the settlement, since it 
no longer existed.?* This is a clear example of the financial interests 
of the child of the marriage having gone by default in the divorce 
litigation between her parents. There would seem to be a strong 
case for a provision that, in any divorce proceedings in which 
property of value is owned by either or both of the parties, separate 
representation of the child should be required in the divorce 


15 [1956] 1 W.L.R. 1459. Also reported in [1966] 8 All E.R. 616. 

19 Formerly the Judicature Act, 1925, s. 102. 

39 The section is peculiar in speaking of settlement of the property ''for Lei 
benefit of the children of the marriage or of the parties to the marriage,” 
reversal of the usual order of priority. 

3! Settlement was, however, made in respect of one half of a balance of £2,000 
from the sale of matrimonial property still held m a joint account for the 
benefit of the husband and wife. 
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proceedings, so that the question of appropriate provision can be 
fully considered.?? 

A slightly different example of failure to make the best possible 
financial provisions for the children of a marriage that was being 
dissolved occurred in Sugden v. Sugden." After a divorce decree 
in 1945, a consent-order was made by which the husband undertook 
to pay maintenance of £800 per annum for each of the two children 
of the marriage, then aged respectively eight and four years, until 
they each attained the age of twenty-one. The father paid 
regularly under the order until his death in 1955, leaving all his 
property to the value of some £87,000 to his second wife, to the 
exclusion of his children by the first marriage. The second wife 
refused to continue payments for the maintenance of these children 
after their father’s death, and their mother applied for an order 
that she should do so from the deceased’s estate. At first instance 
Karminski J. granted such an order, holding that during the 
father’s existence the mother had an enforceable claim against him, 
and that this was kept alive by the Law Reform (Miscellaneous 
Provisions) Act, 19843 s. 1 (1), but the Court of Appeal ?* reversed 
this finding, and held that, since an order made under the Matri- 
monial Causé& Act, s. 26, for the maintenance of children could 
only be enforced during the lifetime of both parties, & consent 
order of this kind also came to an end with the death of the 
former husband. This would also seem to have been an appropriate 
ease for the interests of the children to be separately represented 
in the divorce.proceedings, when such contingencies as the father's 
death before the children reached the age of twenty-one could have 
been provided for ?* by secured provision °” or deed of covenant.?* 


O. M. STONE. 


No Room IN THE STATUTE 


Tuer: can be no doubt that Roxburgh J. was abundantly justified 
in law in holding in Re C. T. (an infant) and Re J. T. (an infant)! 
that the courts have no jurisdiction under the Guardianship of 


33 The Matrimonial Causes Rules provide only (rule 44 (8)) that the court ma: 
direct separate representation of the children when sn application for ecared 
provision, settlement of the wife's property, or variation of settlements has 
already been made. 

23 [1957] 2 W.L.R. 210, C.A. Also reported ın [1957] 1 AH E.R. 800. 

24 [19056] 8 W.L.R. 1010. Also reported in [1056] 8 All E.R. 874. 

125 Of Denning, Hodson and Morris L.JJ. 

35 This is particularly necessary since the Intestates' Estates Act, 1952, came into 
operation, ence on a death intestate the surviving spouse takes the personal 

attels and the first £5,000 of any estate, together with a hfe interest in one 
half of the balance where the deceased left issue. The other half of the balance 
is held on trust for the issue. 

27 Bee Denning L.J. [1957] 2 W.L.R. 210, 913. 

38 Bee Hodson L.J., ibid., p. 216. 

1 [1050] 8 W.L.R. 826. Also reported in [1956] 8 All E.B. 500, 
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Infants Acts? to award to the putative father the custody of an 
illegitimate child. 

What is interesting about the decision is that, although the 
learned judge concurred with the finding of the magistrates at first 
instance that the putative father applying for custody had no 
merits, he examined with meticulous care the various provisions 
of the Guardianship of Infants Acts and the previous authorities 
to decide whether the Acts could be construed as extending to 
illegitimate children. This is a welcome change from the cavalier 
treatment that the interests of children receive in some courts. 

The learned judge also suggested that it might be desirable that 
magistrates should have jurisdiction over the custody and main- 
tenance of illegitimate children, but added that if this were to 
be 80, considerable modifications in the Guardianship of Infants 
Acts would be required. 

The case of the illegitimate child is, indeed, the most extreme 
example of the lack in our law of independent jurisdiction by the 
courts over the child and the extent to which he is dependent 
not only on the rights inhering in his mother, but on her energy 
and success in asserting them. The mother of an illegitimate child 
has, indeed, now acquired something approaching the exclusive 
power ovér and responsibility for him that the father of a legitimate 
child possessed before 1889,* and it is only in the rarest and most 
extreme cases that any other person can intervene between them. 

The Guardianship of Infants Acts, 1925, s. 1, provides (in respect 
of legitimate children) that in any proceeding before any court 
where the custody or upbringing of an infant . . . is in question, 
the court . . . shall regard the welfare of the infant as the first 
and paramount consideration. Unfortunately this section can be 
construed as referring only to questions arising as between the 
parents of the child or those appointed by them, and the principle 
is limited in application to illegitimate children,* whose welfare 
would seem to require especial consideration by the community. 
Research among delinquent children shows that an abnormally 
large proportion of such children are illegitimate. 

The learned judge also called attention to another provision 
which may be unfortunate when illegitimate children are concerned. 
By the operation of the Law Reform (Miscellaneous Provisions) 
Act, 1949, s. 9, the inherent jurisdiction of the Chancery Division, 
representing the Crown as parens patriae, cannot now be exercised 
in respect of any child who has not been made a Ward of Court.* 


1 1886-1951. 

3 R. v. Nash (1880) 10 Q.B.D. 454, O.A. Barnardo v. MoHugh [1891] A.C. 888; 
Humphreys v. Polak [1001] 2 K.B. 885, C.A. 

4 By the mother's exclusive rights; see Re "Carroll 1981] 1 K.B. 317, 855, C.A.; 
Re A.B. (an infant) [1954] 2 Q.B. 885, C.A.; Watson v. Nikolaisen [1955] à 
Q.B. 286, D.O.; Re M. [1956] 2 Q.B. 479, O.A. 

5 Bee, e.g., Lewis, Deprived Children. It was found that 28 per cent. of the 
children under examination were illegitimate, compared with between 4-5 
per cent. of the population as a whole. ê Re E. (an mfant) [1958] Ch. 93. 
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Even when the child is a Ward of Court, however, the cases 
in which the court will intervene between the infant and its parent 
are narrowly confined. In Re Agar-Ellis’? Brett M.R. said that 
the court would intervene to deprive the father of his rights only 
where there was shown: (1) ‘‘ That amount of immorality which 
convinces the court that he is not fit to claim his right as a 
father’; the headnote calls this ‘‘ gross moral turpitude.” (2) 
* Capricious countermanding of previous orders" which the 
headnote calls * abdication of parental authority." (8) *' Seeking 
to remove the child from the jurisdiction of the court." In respect 
of legitimate children, the position has been radically altered by 
the rights given to the mother to claim custody of the child under 
the Guardianship of Infants Acts, but there has been no corre- 
sponding reduction in the rights of the mother of the illegitimate 
child, since no other person is in a position to challenge in private 
law her rights over and duties in respect of the child.* 

If the law is ever amended so that in any proceedings con- 
cerning any child whatever the court is to regard the welfare of 
the child as the firg: and paramount consideration, it is to be 
hoped that provision may also be made that whenever a child is 
before the ceurt, the court shall have power of its own motion 
to order applications to be made or the proceedings to be re- 
constituted so that whatever action the court may deem desirable 
ean be taken to secure the welfare of the child. 

O. M. STONE. 


ILLEGALTrY—STATUTORY CRIMINAL OFFENCE IN 
PERFORMANCE OF A CONTRACT 


Tue judgment of Devlin J. in St. John Shipping Corp. v. Joseph 
Rank, Ltd.’ contains the most important examination since the 
war of the circumstances in which a contract is affected with 
illegality where a statutory criminal offence was committed by the 
plaintiff in performing the contract. 

The contract in question was one for the carriage of 10,000 tons 
of wheat from Mobile, Alabama, U.S.A., to Birkenhead in England.’ 
In the course of the voyage the ship called at Port Everglades, 
Florida, for 600 tons of bunkers which submerged the vessel ten 
inches below the summer load line. On the evidence it was not 
improbable that the overloading was deliberate on the part of the 
shipowners when it was done but there was no proof that it was 


7 (1888) 24 Oh.D. 817, C.A. 

* See, e.g., Lord Evershed M.R. in Re G. (an infant) [1956] 1 W.L.R. 911, 
916-917, C.A. 

1 [1956] 3 W.L.R. 870; (also reported in [1956] 8 All E.R. 688). 

2 There were more than one consignee and more than one contract in the case; 
they are lumped together here for the sake of convenience since the discussion 
of the major legal issues did not depend on the plurality of contracts and 
cargo-owners. 
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contemplated when the contract of carriage was made. By the 
time she reached Birkenhead in the winter zone, the ship’s loadline 
was submerged by about eleven inches. 

Thereby, although the vessel flew the tax-light Panamanian flag, 
a criminal offence was committed under the Merchant Shipping 
(Safety and Load Line Conventions) Act, 1982, for section 57 
extends the application of the provisions of that Act to “ load line 
ships not registered in the United Kingdom, while they are within 
any port in the United Kingdom." The maximum penalty that 
may be imposed for submerging a merchant vessel below its loadline 
is, at present, £100 plus * such additional fine . . . as the court 
thinks fit to impose having regard to the extent to which the 
earning capacity of the ship was . . . increased by reason of the 
submersion," provided that such additional fine should not exceed 
£100 for every inch by which the loadline was submerged. Under 
the Act, therefore, the court of summary jurisdiction at Wallasey 
imposed on the ship’s master the maximum fine of £1,200. 

The freight payable for carriage of the entire cargo was £50,000. 
Of this, £2,295 freight was attributable to the extra 427 tons 
carrying capacity of the ship resulting from its having been over- 
loaded. So, this extra freight calculated in accordafce with 1956 
monetary values more than covered the flne, the amount of which 
had been fixed with reference to money values in 1982. However, 
the cargo-owner, deciding apparently that some additional punish- 
ment should be inflicted on the plaintiffs, withheld payment of £2,295, 
and the shipping company sued to enforce the contract. Three 
heads of defence were pleaded: (1) that the contract was illegal 
and unenforceable because of the crime committed in its perform- 
ance by the plaintiffs; (2) that the plaintifis had to rely on their 
criminal conduct in pursuing their action; (8) that the £2,295 was 
a benefit directly resulting from the plaintiff’s own crime. 

(1) This, Devlin J. pointed out, was not the case of a contract 
itself directly prohibited by statute; nor was it the case of a 
contract concluded for the' purpose of doing acts prohibited by 
statute, nor again that of a contract which, whatever the intent 
of either or both parties at the time of its formation, involved 
of necessity the commission of a prohibited act in its performance. 
This was a contract which was lawful in its inception and capable 
of lawful performance but which the plaintiffs had subsequently 
chosen to perform in a manner contravening the Act of 1982. The 
question, then, was whether the manner of performance, the 
criminal submersion of the vessel, affected the contract of carriage 
with illegality rendering it unenforceable as a whole.* 

Following in particular the utterance of Parke B. in Cope v. 
Rowlands,* Devlin J. stated that the legal principle for determining 
this issue was that of ** the true effect and meaning of the statute ” 


* The possibility of severance does not appear to have been pursued by defendant. 
4 (1888) 2 M. & W. 149, 157, 159. 
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(at 880): it was merely a matter of deciding whether the Act of 
1982 properly interpreted might be said to have intended to 
prohibit a contract involving breach of the statute in its perform- 
ance as in the present case. 

The Act itself provided for an additional fine which, on 1982 
money values, might reasonably be said to have been designed 
to mop up the illicit earnings of the ship. Moreover, section 44 
refers to * earning capacity," thus suggesting, as counsel for the 
plaintiffs submitted, that the statute contemplated that contracts 
for the payment of freight were to remain alive notwithstanding 
breach of the statute. It is, I think, of some significance that 
the learned judge paid scant attention to these traditional straws 
hinting at the breath of Parliamentary intention. The statement 
of principle was made in formal nineteenth-century terms but 
its application was discussed predominantly in the language of 
twentieth-century functionalism. 

In effect, as it seems to me, the question whether, in the 
absence of express provision, the Act of 1082 meant impliedly 
to prohibit the contmect was translated into the question whether, 
in the circumstances of the case, it was desirable for the courts 
to reinforce the provisions of that Act through the doctrine of 
illegal contracts. This, I respectfully submit, is the real issue 
in the instant type of case, involving & decision of judicial 
poliey.! In reaching these decisions, the courts have regard to 
various factors according to the kind of statute and transaction 
concerned. In holding that the criminality in the mode of per- 
formance did not affect the transport contract with illegality, 
Devlin J. mainly took three factors into account. 

(a) The first was whether the object of the relevant statutory 
provision was to protect a class of persons which included the 
plaintiffs. The learned judge said that, “the statute being one 
which according to its preamble is passed to give effect to a 
convention ‘for promoting the safety of life and property at sea,’ 
it is therefore passed for the benefit of cargo owners among others ”’ 
(at 880—881). This factor, however, is * one only of the tests" 
(881), and “no single consideration, however important, is con- 
clusive (881). In the circumstances of the case, Devlin J. saw 
fit to give no special weight to this particular factor. 

(b) The second factor consisted of the possible consequences 
a decision one way or the other might have in the kind of maritime 
transaction that formed the subject-matter of the action; more 
especially, ‘f the inconveniences and injury to maritime business 
which would follow from upholding the defendants’ contention " 


5 A similar juridical problem ig posed by the issue whether breach of a particular 
statutory duty should found an independent civil action for damages in tort. 
Where the statute is silent on the point, granting or withholding the additional 
civil sanction 18 not really a matter of divining what the intention of Parha- 
ment must have been but of determining what is now desirable im the relevant 
field of legislation 
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(888). In the instant case, the consequent inconveniences and 
injury to maritime business would, in Devlin J.’s opinion, have 
been most startling and even calamitous. 

** A shipowner who accidentally overloads by a fraction of an 
inch [would] not be able to recover from any of the shippers 
or consignees a penny of the freight." Moreover, “there are 
numerous other illegalities which a ship might commit”: e.g., 
under ''section 24 of the Merchant Shipping (Safety Conventions) 
Act, 1949, which makes it an offence to send a ship to sea laden 
with grain if all necessary and reasonable precautions have not 
been taken to prevent the grain from shifting " (875—870); also, 
* the detailed regulations for the carriage of timber . . . which 
must be complied with if an offence is not to be committed under 
section 61 of the Act of 1982?! (876). If defendants’ contention 
were upheld, * the consequences to shipowners of a breach of the 
Act of 1982 would be as serious as if owners of factories were 
unable to recover from their customers the cost of any articles 
manufactured in a factory which did not in all respects comply 
with the [Factories] Acts”? (876). . 

(e) The third factor consisted of the injurious consequences to 
business generally that would be likely to flow frofn a finding of 
illegality. Reference to the possible repercussions in manufacture 
is contained in the quotation above. Then, there would be the 
deleterious effects in other branches of the transport industry. The 
smallest infringement of the statutory regulations relating to the 
use, construetion and equipment of road haulage vehicles would 
relieve merchandise owners from all liability for freight. ‘A 
service of trained observers on all our main roads would soon pay 
for itself ” (876). 

Devlin J. went on to consider that aspect of the case bearing 
on the general relationship between law and businessmen. ‘It 
may be questionable . . . whether public policy is well served by 
driving from the seat of judgment everyone who has been guilty 
of a minor transgression. Commercial men who have unwittingly 
offended against one of a multiplicity of regulations may neverthe- 
less feel that they have not thereby forfeited all right to justice, 
and may go elsewhere for it if courts of law will not give it to 
them. In the last resort they will, if necessary, set up their own 
machinery for dealing with their own disputes in a way that those 
whom the law puts beyond the pale, such as gamblers, have done ”’ 
(882). 

In the light of all these considerations, Devlin J. cautioned that, 
“unless you get a clear implication . . . a court ought to be very 
slow to hold that a statute intends to interfere with the rights and 
remedies given by the ordinary law of contract?" (882). 

From this, the most important section of Devlin J.’s judgment, 
the conclusion may, in my respectful submission, be drawn that, 
in cases of this kind, the scope and purpose of the statute are 
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governing factors if they are clearly to be found in the statute, 
but that, in the absence of any clear, internal indication, it is 
left to the free discretion of the courts to decide the desirability 
or expediency of reinforcing the penalty established in the statute 
by a declaration that the contract in question is illegal.' 

(2) Once it was held that the transport contract was not affected 
with illegality by the commission of the criminal offence, the second 
plea that the plaintiffs had to rely on their criminal conduct in 
pursuing their action was no longer relevant. For there is, it is 
submitted, no overlap within the doctrine of illegality between the 
primary determination of illegality and the reliance rule. The latter 
operates only when there has been a prior finding of illegality and 
normally lies in the mouth of the plaintiff arguing that, notwith- 
standing the illegality of the contract, his own claim might be 
supported without the need to rely on the element of illegality 
concerned. 

However, Devlin- J. hesitated to place such clear-cut limits on 
the scope of the reliance rule, and found against the second head 
of defence on the ground that the carrier, under a contract of 
carriage by sea, did not have to rely on the way in which the 
ship was loaded to claim his freight money: *'the plaintiffs need 
show no more in order to recover their freight than that they 
delivered to the defendants the goods they received in the same 
good order and condition as that in which they received them ”’ 
(884). 

(8) The third plea rested on a rule extending in its application 
far beyond the bounds of the law of contract. Perhaps the best 
known illustrations of the rule that no man should be allowed 
to benefit from his own crime occur in the law of succession 
(Re Crippen’) and the law of life insurance (Beresford v. Royal 
Insurance *). The ‘‘ benefit from a crime ?? rule does not technically 
form part of the doctrine of illegality: it is an independent rule 
which, especially where administrative criminal offences are con- 
cerned, contains the seeds of potential conflict with the doctrine 
of illegality, for that rule, unlike the doctrine, on the face of it 
gives the courts no discretion about the manner of its application. 

However, Lord Wright in Beresford? and Denning L.J. in 
Marles v. Trant,'? both seem to suggest obiter that the courts do 
have a discretionary power to refuse to apply the “ benefit from 
a crime? rule where its enforcement is thought to be morally 
unjustified. Adverting to these dicta, Devlin J. said: “‘it is not 
clear that they go as far as saying that the application would not 
be justified in law" (885) and left this important point open, 


6 oi Tord Wright in Vita Food Products v. Unus Shipping Co. [1989] A.C. 
, 298. 


7 [1911] P. 108. 

* [1987] 9 K.B. 197. 

* Ibid., at 220. 

19 [1954] 1 Q.B. 99, at 97-40. 
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since he found it possible to hold on other grounds that the rule 
did not apply. 

The rule was stated by Devlin J. in these words: “ For a right 
to money or to property to be unenforceable the property or money 
must be identifiable as something to which, but for the crime, the 
plaintiff would have had no right or title ’’ (885), and, in the present 
ease, the learned judge went on: ‘* No claim or part of a claim 
can be clearly identified as being the excess illegally earned ’’ (886). 
The reason for this conclusion appears to have been the impossibility 
of identifying the grains of wheat composing the 427 tons of 
excess load. 

With great respect, this part of Devlin J.’s judgment seems 
too ingenious to be entirely satisfactory. It is true that ‘* There 
is no warrant under the [rule] for a pro rata division " of the 
freight (886). But, equally, there is no prohibition under the 
* benefit from a crime” rule against a pro rata division, and 
£2,295 was plainly the result of the criminal offence. The additional 
distinction taken between the right to claim freight which was not 
brought into existence by the crime and the tetal amount of freight 
earned which was affected by the crime (at 886-887) does not seem 
justified by the broad terms of the “ benefit from a*crime ” rule. 
This, in my respectful submission, was a case in which it needed 
to be said that the ** benefit from a crime ” rule is as much subject 
to policy considerations of morality, expediency and justice as the 
doctrine of illegality and in which the refusal to apply the rule 
should have been made for the same reasons that led Devlin J. 
to hold the contract of carriage to be lawful. 

C. GRUNFELD. 


Tux CowrLEMENT TO Re Wallach, deceased —Re Scullard, deceased 


Ir is stated in Dicey’s Conflict of Laws that “a widow retains her 
late husband's last domicile until she changes it." ! It now seems 
that this rule is more appositely worded to cover cases where the 
parties to the marriage were living together when the husband died ° 


1 6th ed., r. ll, sub-r. 2, p 111. To the same effect are Schmutthoff, The 
English Confitct of Laws, 8rd ed., p. 90; Wolff, Private International Law, 
Qnd ed., para. 118, p. 121; Cheshire, Private International Law, 4th ed, 
pp. 176-177; Halsbury’s Laws of England, 3rd ed., Vol. 7, p. 24. Bee also 
Goodrich on Conflict of Laws, 8rd ed., p. 78; Restatement on Conflict of Laws, 
para. 29. 

Thus ıt will be recalled that the deceased widow in In b. Raffenel (1868) 
8 Sw & Tr. 49, was held to have died domiciled ın France in these circum- 
stances: her French naval officer husband died, domiciled in France, in 1850 
Thereafter, the widow, who had lived with her husband down to his death. 
stated often that she intended to return to England, the country of her domicile 
of origin. In August, 1868, she and her children left their Dunkerque home 
for Calais en route for this country. The deceased was taken so ill on board 
the boat that she had to land before it sailed from Calais. She remained in 
that town for three months, hoping to become well enough to make the channel 
crossing, but, when ıt become clear that this could never be, the family 


to 
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than those where they were livirg apart.' This point of distinc- 
tion is well brought out in the recent case of Re Scullard, deceased.* 

The deceased had married a domiciled Englishman in 1898, and 
left him in 1908, never living with him again. Apparently he 
retained his English domicile until his death on February 4, 1955. 
The wife lived, after the separation, in various places until 1946 
or 1947, when she went to live in Guernsey to be near one of her 
married daughters. She then stated that she intended to live out 
her life in Guernsey, and backed this up by bringing all her personal 
possessions and furniture to Guernsey and selling all her invest- 
ments, reinvesting them in bearer bonds and War Stock, which 
she took to Guernsey. Further, the investments of two trust 
funds of which she was tenant for life were changed suitably in 
the hope of minimising death duties if she should die domiciled 
outside the United Kingdom; also & house was purchased in 
Guernsey for her occupation out of certain trust funds. The 
deceased never left Guernsey again before her death on March 19, 
1955, i.e., some six weeks after that of her husband. And—which 
is important to noteg—the deceased never knew that her husband 
had died.’ At her death she was about eighty-six years old, and 
it seems thet although she expressed no intention between the 
dates of her husband's death and her own of continuing to live 
in Guernsey for the rest of her days, she was sufficiently compos 
mentis to understand what she was doing until the last two weeks 
of her life. Danckwerts J. quoted extensively from the judgments 
in Re Cooke’s Trusts* and Re Wallach,’ and, after pointing out 


returned to Dunkerque. The widow died in April, 1854. fir C. Cresswell 
held: ''I cannot think that the French domicile was abandoned so long as 
the deceased remained in the territory of France. It must be admitted that 
she never left France, and that intention alone is not sufficient." 

A further case where the parties lived together until the husband’s death 
and in which the widow continued to reside in the country of her husband's 
last domicile and was held to have retained that domicile is Re Wallach, 
deceased [1950] 1 All E.R. 199, 3 I.L.Q. 259, 14 Conveyancer 75. There, 
the widow's domicile of ongm was either French or German, and she died in 
1948 five days after her husband, whose domicile. of origin was German, but 
who was found to have died with an English domicile of choice. He had 
come to this country in 1989. Hodson J., at p. 200, applied the Dicey rule 
quoted in the text. 

Although in both these cases the parties lived together until the husbands 
died, it is thought that the decisions would have been no different had they 
been living apart. 

3 Buch a case is Re Cooke's Trusts (1887) 56 L.T. 787. There, W, an infant 
licae domiciled in England, married H1, a domiciled Frenchman, 
in 1889 at Boulogne. Six years later, they separated, W going to Jersey with 
her children to stay with her father in Torey: In 1858, believing Hl to be 
dead, W married H2 and went with him to New South Wales. died on 
February 1, 1879, ın that State, still living with H2. HI had in fact not died 
until January 7, 1877. On these facts, Stirling J. held W to have had a 
French domicile unti] the death of Hl, whereupon she acquired a domicile of 
choice in New South Wales. 

4 [1056] 8 W.L.R. 1060. 

5 This 18 expressly stated in the statement of facts on p. 1062. Presumably in 
Re Cooke's Trusts (supra), W. did not know of the death of H1 in 1877. 

6 Supra. 

T Supra. 
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that Re Cooke’s Trusts* was not cited to the court in Re 
Wallach? ° he set to work to reconcile these two cases, stating— 
* In Re Wallach . . . it is plain that the husband and wife 
had not parted; they were living evidently together until the 
husband's death and, therefore, there was obviously during 
the lifetime of the wife no conscious effort or intention on 
her part of any kind to change her domicile . . . she was 
living with her husband, committed to live with him, and 
used his domicile, as far as she exercised her mind at all. On 
the other hand, in Ee Cooke’s Trusts . . . the wife had been 
parted many years from her husband, believed him to be dead, 
so during the lifetime of her husband had an overt intention 
to change her domicile to that of one in New South Wales, 
and, therefore, had shown an intention which was entirely 
absent in (Re Wallach).” |Y 
He then concluded that the deceased had made plain during her 
lifetime her intention of making her permanent home in Guernsey, 
that she had been prevented by the rule of law that a wife’s 
domicile is dependent upon that of her husband throughout 
coverture from acquiring a Guernsey domicile during her husband’s 
life, and that he did not see 
** why it should not be assumed that her intention continued 
after the death of her husband, and why one should come to 
the conclusion that some new overt act was required when 
all previous evidence is consistent with there having been no 
different intention during her life. Accordingly . . . I have 
come to the conclusion that the testatrix had an intention to 
acquire a domicile of choice in Guernsey and that that intention 
was effective in law.” 1° 
There appear to be two further possible permutations of facts 
which may require solution in the future. The first is that of the 
widow who is separated from her husband at the time of his death, 
living in a country other than that of his last domicile but (unlike 
Mrs. Scullard), without any animus semper manendi in that 
country. It is thought that there are .here strong grounds for 
holding that the argument is correct that the widow’s domicile of 
dependence on her husband was ** a sort of mantle which she wears 
during her coverture only, and that when she becomes a widow 
she reverts automatically to her domicile of origin." ? There is 
authority for this proposition in an obiter dictum of Stirling J. 
in Re Cooke’s Trusts!*: he says of the wife that, even if she 
were not domiciled (as he thought she was) in New South Wales 
at her death, her domicile was not French and continued :— 


8 Supra. 

9% Supra. 

10 At p. 1067. 

11 Ibid. 

12 At p. 1068. 

13 This was put forward by counsel in Re Wallach, deceased (supra) but was 
Plena by Hodson J.—it is submitted correctly on the facts of that case. 

14 Supra. 
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**'Her French domicile was an acquired one, and consequently 
capable of being abandoned without the necessity of acquirin 
& new domicile of choice. (She) from 1846 or earlier ceas 
to reside in France and went to reside permanently elsewhere, 
&nd consequently she had during the last two years of her 
life, animo et facto, put an end to her French domicile, and 
if she did not acquire a domicile in New South Wales, her 
domicile of origin, which was English, would revive according 
to the decision in Udny v. Udny (L.R. 1 Sc. App. 441). ?* 
The second permutation is suggested by Gout v. Zimmerman !*— 
& wife lives with her husband, in a country in which he is not 
domiciled, until his death and continues to live there after his 
death. In that case, a testatrix, of uncertain domicile of origin, 
born at Smyrna, of Dutch or Russian parents residing there, under 
the protection of the Dutch consulate at Smyrna, married a British 
subject. After his death, she continued to reside in the Levant. 
It was held that her “ British domicile ’’*’ acquired by marriage 
had not been changed, nor had her domicile of birth reverted. 
This is, of course, an old case decided before the modern rules 
as to domicile were s@ttled; it reflects the contemporary provincial 
outlook which virtually prevented the loss of a domicile in this 
country, especially where the domicile alleged to have beer acquired 
was in an oriental country,’® and, probably, also a desire on the 
part of the Prerogative Court not to refuse jurisdiction in respect 
of a will in English form of the wife of a British subject disposing 
of property situated in England. It is thought that a court 
confronted today with similar facts would hold that, even if the 
husband did not die domiciled in Turkey but in this country, 
the wife’s domicile of origin would automatically revive upon her 
husband’s death, or, more likely, that since she resided in Turkey 
until her death, she died domiciled there as there is a strong 
presumption that a person is domiciled in the country where he 
or she resides. It certainly seems odd to hold an adult widow 
domiciled in a country to which she may never have been, but 
Sir H. Jenner Fust in Gout v. Zimmerman ?* seems to envisage 
the possibility of this state of affairs when he says that the widow 
must do some act * whereby she divested herself of the character 
she acquired by her marriage.” 
In order to ascertain the domicile of a widow after the death 
of her husband, it seems that possibly the most useful guide is 
the presumption that a person is domiciled in that country in which 


15 At p. 789. Italics supplied. 

16 (1847) 5 Notes of Cases 440. This case was referred to by Hodson J. in Re 
Wallach, deceased (supra), at p. 200, and Danckwerts J. repeated this reference 
in Re Scullard, deceased (supra), at p. 1066. But neither judge commented 
on the decision beyond saying that the argument referred to in n. 18, supra, 
was not advanced in Gout v Zimmerman. 

17 These are the actual words of the headnote. 

18 See now Casdagli v. Casdagli [1919] A.C. 145. 

19 Supra, at p. 447. 
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he or she is then resident; further assistance may be forthcoming 
by asking whether the parties were separated during their lifetimes 
and whether the widow continues to reside in the country where 
the husband was domiciled when he died. 

The following conclusions are submitted— 


(a) W resides in State A. H and W were domiciled and resident 
in State A when H died. W's domicile will continue to be in 
State A, as a domicile of choice, until she acquires a new domicile 
of choice or her domicile of origin revives. 

The result is the same whether or not they were separated when 
H died.?? 

(b) W resides in State A. H dies domiciled and resident in 
State B, i.e., the parties are separated. W automatically acquires 
a domicile of choice in State A if she can be shown to have the 
necessary animus semper manendi. If this is not possible, then 
her domicile of origin will automatically revive.*? 

(c) W resides in State A. H died domiciled in State B, but 
resident in State A. Prima facie W becomes domiciled as of choice 
in State A or her domicile of origin reviveg? The final answer 
may here depend on whether the parties were separated before 
the husband's death, whether the wife had ever been fb the country 
of her husband's last domicile, and so on. 

P. R. H. Wess. 


Tortreasons’ CHARTER UPHELD 


Tue case of Ashdown v. Samuel Williams & Sons, Ltd. which was 
noted and criticised in (1956) 19 M.L.R. 582, went to appeal after 
all.! As a result the Court of Appeal? have upheld the dismissal 
of the plaintiff's claim against the occupiers of the land and allowed 
the appeal of the employers. Accordingly the unfortunate plaintiff 
failed in toto. 

It will be remembered that this was the case in which a licensee 
on land had been injured as a result of negligent shunting operations 
carried out by the licensor. The plaintiff was nevertheless held to 
fail in her claim against the licensor because of a warning notice 
disclaiming liability for injury however caused. The arguments, 
as I saw them, against this decision, and the possible consequences 
of it, were summarised in the earlier note. The judgments of 
the Court of Appeal do not attempt to deal with them, for counsel 


10 Ag in In b. Raffenel and Re Wallach, deceased (both supra). 

21 As in Re Cooke's Trusts and Re Scullard, deceased (both supra). 
22 Inference from Re Cooke's Trusts (supra). 

23 But see Gout v. Zimmerman (supra) to the contrary. 

1 In stating (in (1966) 19 M L.R. at 585) that an appeal was unlikely, I had 
stupidly ignored the probabılıty that the second defendants (the employers) 
would force the issue by appealing against the judgment against them. This 
in fact occurred, leading to an appeal by the plaintiff agamst the judgment 
in favour of the first defendants. 

3 [1956] 3 W.L.R. 1104. Also reported [1967] 1 All E.R. 35. 
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for the plaintiff did not seriously dispute that the notice would 
be effective if its terms were sufficiently wide to cover active 
operations on the land and if these terms had been adequately 
brought home to the plaintiff. Accordingly the court could say ?: 
* It is not in dispute that it is competent to an occupier of land 
to restrict or exclude any liability he might otherwise be under 
to any licensee of his. . . ." For this proposition Wilkie v. 
L.P.T.B.* which had not been cited in the court below and to 
which attention was drawn in the earlier note, was brought in 
to reinforce Parker v. South Eastern Ry.* which was clearly 
distinguishable as the licence there was contractual. Despite 
Wilkie’s case it is respectfully submitted that there should have 
been very serious dispute as to whether this was good law. 
Wilkte’s case was hardly a decisive authority for the proposition.* 
But unhappily the law must now be taken as settled until the 
House of Lords have an opportunity of reviewing it or unless 
something is inserted in the Occupiers’ Liability Bill to cover the 
point. That the present position is unsatisfactory has the powerful 
support of Prof. A. L. Goodhart,’ and both Jenkins and Parker 
L.JJ. expressed regret at the conclusion to which they thought 
they were fosced.* 

As the case was argued, therefore, everything turned on whether 
the notice was adequately drawn to the plaintiff’s attention and 
on whether its terms were sufficiently wide to cover liability for 
negligence. The court held that since part of the notice had been 
read by the plaintiff she was bound by the whole of it and that 
the words of the notice were only susceptible of the interpretation 
that liability from negligent shunting operations was included. ` 
Adequacy of knowledge was to be tested on the same principles 
as in the contractual cases, and it was not true that a licensee 
is only bound by conditions of which he has actual (as opposed 
to constructive) knowledge.!* 

As regards the appeal of the employers, the court had little 
difficulty. They did not deny that an employer might, in some 
circumstances, be liable for the safety of an employee while on 
the way to work. But here the employers had provided a 
reasonably safe means of ingress and were not negligent in not 
warning of the patent dangers involved in crossing railway lines.!? 


3 Per Jenkins L.J. at p. 1112. 

* 63 T.L.R. 116; [1947] 1 All E.R. 258, C.A. 5 (1877) 2 C.P.D. 416. 

M one (1956) 19 M.L.R. at 586. * (1056) 72 L.Q.R. 470 at 471. 

8 1117 and 1120. 

» Pes Jenkins L.J. at p. 1116; per Parker L.J. at pp. 1118-1119. 

10 Oting ipe v. S. Eastern Hy., supra, and Henson v. L.N.E.R. [1940] 1 

65 

11 Per Jenkins L.J. at p. 1116; per Parker D.J. at p. 1120. 

13 Singleton and Jenkins L.JJ. also took the point (made in (1956) 19 M.L.R. 
at 537) that ın any case she had been warned—by the landowner's notice: 
see pp: 1109 and 1117. Singleton and Parker L.JJ also doubted if any causal 
connection had been "GIG ed between the accident and any failure to warn: 
see pp. 1109 and 112 
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In conclusion it may be permissible to point out that the case 
affords a typical illustration of the English practitioners’ laek of 
interest in periodical literature. Some time before the appeal 
was argued the decision in the court of first instance had been 
the subject of lengthy notes, by Professor Goodhart in the Law 
Quarterly Review, and in this Review. Neither note was cited 
and plaintiff's counsel was not even aware of them. This would 
not occur, Í believe, anywhere else in the civilised world. In some 
of the Dominions, for example, the notes would have been referred 
to and replied to in the judgments themselves. I am not com- 
plaining; we do things differently here. But if practitioners choose 
to ignore academic writings they must not complain if academics 
criticise the result. 

L. C. B. G. 


REVIEWS 


Essays on toe Law or Evipence. By Z. Cowen, Barrister-at-Law, 
Professor of Public Law in the University of Melbourne, and 
P. B. Canter, Barrister-at-Law, Fellow of Wadham College, 
Oxford. [Oxford: Clarendon Press; London: Cumberlege. 
1956. xx and 278 pp. (with index). 85s. net.] 


Mocu of the matter comprised in the nine interesting essays in this volume 
has previously appeared in the form of articles or notes in legal periodicals, 
either under the name of Professor Cowen or of Mr. Carter or under both 
their names. As essays formerly published by one author now contain 
references to “the present writers," the learned authors are presumably to be 
regarded as expressing joint views. Contributions to periodicals have been 
revised, though to what date is not always certain; nor is much light thrown 
on this minor mystery by the preface, which is dated January 1, 1955. The 
year may not be a slip, for the text refers to the absence from England of 
both authors during the correction of proofs; but as reports of cases decided 
later in 1955 are cited 1g two postscripts (pp. 108, 269), there is some ground 
for thinking that the essays represent matured conclusions on the state of the 
law immediately preceding publication early in 1956. 

The first essay, on statutory modification of the Jaw of hearsay, is mainly 
occupied with the Evidence Act, 1988, but it also discusses American enact- 
ments and proposals. The references to the Model Code of Evidence remain 
unaltered, though the authors’ views on the relevant American Uniform Rules 
of 1958 would also have been of interest. The next essay deals with con- 
fessions and their confirmation by subsequent facts. On the subject of 
confessions generally, the authors hold it to be better that a few guilty persons 
should go unpunished rather than that the encroachments of the Police State 
should be tolerated; and that a confession, whether reliable or not, should be 
excluded if improperly obtained (p. 70). Many lawyers will agree, though 
the limits of improper procurement by the police must remain debatable. The 
discussion of comparative law and opinion in this connection might have been 
heightened by reference to the Indian Evidence Act, 1872, which makes 
inadmissible any confession to a police officer (s. 25) and also any confession 
made by & person in the custody of the police unless it is made in the presence 
of a magistrate (s. 26). The third essay considers evidence procured through 
illegal searches and seizures; and academic opinion will probably support the 
authors in their disappointment that the Privy Council recently decided in 
favour of admissibility without discussing all the aspects of this complex 
problem (pp. 104, 105). 

The fourth essay reproduces, with some rearrangement, Mr. Carter's long 
article on evidence of similar facts, and concludes with a new summary. It 
is suggested that his contention as to the scope of propensity is open to 
question; for example, to speak of a propensity to keep on knowing (p. 184) 
seems to strain the English language. And his further argument, that the 
&dmissibility of evidence of similar facts should not be determined by the 
issue (pp. 140, 161), while doubtless defensible in theory, appears to discard 
a useful practical rule, for which there is the sanction of both the courts and 
the legislature, as when the issue is guilty knowledge. In the fifth essay the 
authors have harsh things to say (“ unmeaningfulness "; “nonsense”; pp. 162, 
164) about the rule which sometimes excludes evidence of opinion. In the 
sixth they are concerned with the inadmissibility of evidence of convictions in 
Subsequent civil proceedings—a rule apparently inconsistent with the use of 
Such evidence in appropriate circumstances to show the bad character or 
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conduct of an accused person, or to discredit a witness in any court, as the 
writers point out (pp. 184, 186). They could not be expected to foresee that 
a civil court of first instance, in Ingram v. Ingram [1956] P. 890, would 
admit evidence of a conviction on the ground of relevance to desertion in 
proceedings for divorce. The seventh essay considers unsworn statements by 
the accused; a subject upon which some suggestions could be gathered from 
& perusal of the neglected reminiscences of the late Lord Brampton, whose 
Victorian clichés seem to one reader less inelegant than such contemporary 
constructions as “policy considerations” and “fact situations.” 

In the eighth essay the authors deal with the re-enactment of the privilege 
in regard to answers concerning adultery, and the new statutory rule on 
evidence of marital intercourse. Here their views on Re Jenion [1952] Ch. 
454, in the Court of Appeal, would have been welcome. Lastly, there is a 
discussion of some recent decisions on the quantum of proof in criminal and 
matrimonial cases. This is preceded by general observations on the burden 
and standard of proof, including a distinction between the legal burden and 
the tactical burden. Though the adjectives vary with different writers, this 
conventional distinction is often repeated; but has the distinction any validity? 
There is ground for contending that these two burdens, so far as the proponent 
of an issue is concerned, are merely the same burden viewed at different 
stages of the trial. Then does not the statement that “the rules governing 
quantum relate to the summing-up” (p. 248) require some qualification? A 
question of quantum may arise in trials where theme is no summing-up, or 
in any trial on a submission of no case to answer. But perhaps elaborate 
exposition should not be expected in the few introductory pages allotted to 
these topic# 

The publication of these essays naturally recalls other collections wholly 
or partly concerned with evidence; such as Thayer’s posthumous Legal Essays, 
Wigmore’s survey in Select Essays in Anglo-dmerican Legal History, and 
Professor Morgan’s contributions to Selected Essays on the Law of Evidence, 
republished in 1949, But comparison here might be tedious as well as odious, 
and the reader may prefer to regard this collection as sui generis. 

As the treatment in the essays reviewed is mainly expository or comparative, 
comment must be confined to either a consideration of detail or a discussion 
of principle. Neither can be adequate within available limits, and the brief 
suggestions in earlier paragraphs of this review must not be regarded as 
indicating any want of appreciation of the scholarly quality of the essays, or 
of the erudition and enterprise of the essayists. The essays cover an extensive 
area; their range is wide not only in subject but in jurisdiction, for the 
authors have drawn upon enactments and decisions in England and Scotland, 
in the Commonwealth and the United States of America; and they illuminate 
numerous obscure passages in that labyrinth known as the law of evidence. 


G. D. Noxzs. 


CAPITAL PUNISHMENT AS A DETERRENT: AND THE ALTERNATIVE, 
By GERALD GARDINER, Q.C. [London: Victor Gollancz, Ltd. 
1956. 95 pp. 5s. net.] 


REFLECTIONS ON Hancinc. By AnTrHUR KorsrLER. [London: 
Victor Gollancz. 1956. 198 pp. (with index). 12s. 6d.] 


Tur renewal of the campaign for the abolition of capital punishment for 
murder which began in 1955 has brought forth a number of books on the 
subject. Among the best of these are the two under review. 

The names Gardiner, Gollancz, Koestler cover a majority of those who have 
been so successful in conducting this campaign. If one were to add Sir Ernest 
Gowers, Chairman of the Royal Commission, whose report made an unanswer- 
able, or at any rate an unanswered case, against the death sentence, and who 
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has himself described in another volume how the evidence collected by the 
Commission gradually converted him to favour abolition, and Sidney Silverman, 
M.P., who has been leading the movement with skill and resourcefulness in 
Parliament one would, I think, have the names of the stars in the team which 
has been sweeping the country along with it towards the goal which penal 
reformers have been making for during a hundred years and more. 

Mr. Gollancz hes told us how the campaign originated in the enthusiasm 
of Mr. Koestler. Mr. Gardiner, ac., one of the most successful advocates now 
practising at the bar, has throughout the’ post-war period lent the weight of 
his legal authority to this campaign at a time when it was sorely needed as 
a counter to the diatribes of a diehard protagonist of hanging in the person 
of Lord Chief Justice Lord Goddard. It is fitting, therefore, that we should 
have volumes from Messrs, Gardiner and Koestler and that Mr. Gollancz 
8hould publish them. 

The two volumes cover much the same ground—in spite of its title Mr. 
Gardiner's book is not limited to an analysis of the alleged unique deterrent 
effect of capital punishment. In both volumes there is some history: indeed 
Mr. Koestler draws substantially on Dr. Radzinowicz’s great history: there 
ig a considerable discussion of the deterrence aspect, which is convincingly 
shown to be much less strong than is often supposed: there is a survey of 
foreign experience, largely derived from the Report of the Royal Commission : 
there is a rather shorter treatment of such matters as retribution which, 
although described as secondary, each author seems to regard as furnishing 
the emotional drive which has kept hanging alive: there is a valuable disquisi- 
tion on “the alternative” (imprisonment) as it works out in practice in the 
British prison system, and in the light of the psychological character of 
murderers. 

Mr. Gardiner has a short and not completely convincing section on the 
proposal to establish grades of murder, a possible solution to the problem 
which does in fact work not altogether badly in quite a number of foreign 
States, and the treatment of which was one of the less satisfactory aspects of 
the Report of the Royal Commission. Mr. Koestler has an exceedingly 
interesting philosophie discussion on free will and determinism in relation 

- to murder and its punishments which, so far as I know, is quite original. He 
also has an important and well-argued chapter on the chances of the verdict 
being wrong in murder trials (a possibility only glanced at by Mr. Gardiner). 
In this he not only analyses a number of important recent cases such as those 
of Rowland and. Evans, but calls in aid testimony given by Kelly C.B. before 
his elevation to the Bench, in front of the Royal Commission of 1864, to the 
effect that “it is not in any way reasonably to be doubted that in many 
instances innocent men have been capitally convicted.” The late Professor 
Borchard of Yale published a valuable study on similar lines during the 1980s, 
and, while his cases were for the most part taken from other jurisdictions than 
those of Great Britain, there is no reason to suppose that trials here are so 
much more satisfactory than those taking place abroad that similar mistakes 
may not occur here from time to time. It is usual for the protagonists of 
hanging to pooh-pooh the possibility of a jury going wrong in a murder case, 
and Mr. Koestler quotes a passage from a speech made in the House of Com- 
mons by the present Lord Chancellor, then Sir David Maxwell Fyfe, during 
the course of which he said “ there is no practical possibility of justice mis- 
carrying.” There can be little doubt that this is an over-optimistic estimate, 
and Mr. Koestler has performed a real service by exposing the other side of 
the medal, even if he in his turn over-emphasises the possibility of mistake. 

The contrast of style is fascinating. Mr. Gardiner is the embodiment of 
lucid careful argument, though the strong humanitarian feeling which has 
inspired his work for the cause is not difficult to sense through the argument. 
Mr. Koestler’s passionate advocacy is emotionally more moving, if less intel- 
lectually satisfying. There are in his volume many gleams from that vivid 
style which made Spanish Testament, Scum of the Earth and Darkness at Noon 
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best sellers in their day. A good deal of his work appeared in a series of 
articles published in the Observer. These suffered from the distortions some- 
times caused by over compression, and the fuller development of the argument 
presented in the book is both more convincing and more satisfactory stylisti- 
cally; a number of apparent errors in the articles turn out to be due to the 
same compression. Unfortunately, a rather serious error over the execution of 
Mrs. Thompson which was cleared up by the Home Office after the appearance 
of the Observer articles has not been corrected in the text, no doubt because the 
printing was already too far forward for a change to be made. A correction 
does, however, appear on a loose slip of paper which also gives a fuller extract 
from the Home Office instructions to prison governors on the contents of their 
reports of executions than that appearing in the text of the book. This slip 
ought to have been gununed in as it might easily get lost. It is a pity also that 
Mr. Koestler’s manuscript was not looked over by a lawyer. It contains a 
number of trivial inaccuracies of the kind which are irritating to & lawyer. 
Among these is the promotion of Collins LJ. to be L.C.J. and a general 
inability to distinguish a Lord Justice from a Law Lord. Martin B. is pro- 
moted to the House of Lords at p. 41, and Bramwell B. reaches that august 
tribunal many years ahead of his time. The Committee on Corporal Punish- 
ment was the Cadogan not the Atkins Committee, and the legal Assistant 
Under-Secretary of State at the Home Office not Sir John Anderson's 
assistant, who gave evidence before the Select Committee of 1980, was Sir 
Ernley, not Sir Erney, Blackwell The book is unffrtunately littered with 
errors of this kind which a careful revision by a knowledgeable reader would 
have avoided. However, they detract only to a very limited eftent from the 
genuine merits of a book which cannot but impress even the doubting reader 
with the passionate sincerity of its appeal. 
C. 


JUVENILE OFFENDERS BEFORE THE Courts. By Max GnÜNnUT, 
Reader in Criminology in the University of Oxford. [Oxford: 
Clarendon Press. London: Cumberlege. 1956. viii and 148 


pp. 21s.] 


Sraristics concerning crime must not merely be assembled and interpreted 
with the utmost care; their evaluation requires, it seems to me, nothing 
less than wisdom. When all the relevant data appear to have been marshalled 
and co-ordinated, there remains the human factor; as Mr. Grünhut writes in 
this important study: * Where the motivation of human actions and reactions 
are the issue, there will never be a complete and unchallengeable answer.” In 
criminal courts an infinite variety of subjective elements is invariably at work, 
and that is so not only at the so-to-speak “ receiving" end, but equally among 
those entrusted with the administration and enforcement of justice. 

Juvenile Offenders Before the Courts is a sociological study but it might 
be said that—unlike others—it concerns itself primarily with the Judges rather 
than the criminals. The author, with the support of the Home Office and the 
University of Oxford Social Studies Board, has undertaken an investigation 
into the practice of Juvenile courts over the three-year period from 1948-1950 
80 far as concerns the methods of treatment adopted towards Juveniles brought 
before them. Local variations and divergences in the use, in different parts 
of the country, of the magistrates’ powers either to discharge an offender, to 
apply constructive, educational measures, or to resort to punishment are set 
against the geographical incidence of crime in high and low delinquency areas. 
Clearly such an attempt to establish whether there is any significant relation 
between the characteristic sentencing practice of individual courts on the one 
hand and delinquency patterns on the other can eventually yield valuable 
pointers for an assessment of the effectiveness of the work of juvenile courta 
in this country. 
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The framework around which the present study is bullt consists of a large 
number of elaborate statistica] tables and calculations based on official returns, 
and local figures are brought to-the touchstone of the national ones which 
express the experience of the country as a whole. Unfortunately, as Mr. 
Grünhut explains, a comparison of the small figures for particular forms of 
treatment in the juvenile courts of each of the thousand-odd petty sessional 
divisions is not feasible; the basic unit of research is therefore the individual 
police district. This is likely to have ironed out certain extreme, not to say 
freakish divergences, but even so the emerging picture is one of considerable, 
indeed striking, contrasts in judicial treatment practice. To give but one 
instance: while in Rotherham District magistrates imposed fines on no fewer 
than 72-5 per cent. of all juvenile offenders not discharged by the court and 
probation on only 18:6 per cent, in Merionethshire, by contrast, the rate of 
probation amounted to 88 per cent, and fines to only 2-4 per cent. 

As Mr. Grünhut is careful to point out, the mere fact of difference in the 
sentencing practice of magistrates’ courts is not necessarily something wrong 
in itself: his survey shows that the problems confronting justices differ 
qualitatively in different districts. “Evidence confirms," he writes moreover, 
“the personal view of an experienced Chief Constable that, where magistrates 
are faced with smaller and more easily manageable numbers of Juvenile delin- 
quents, conditions are favourable for elaborate consideration of individual 
cases and thus for a frequent use of probation. In large and densely populated 
districts with a great s&nount of delinquency, magistrates have to dispose of a 
considerable number of young culprits before they are able to concentrate on 
cases which f&ll for individual inquiries with a view to a possible probation 
order.” Quantitive analysis by itself is therefore not enough antl, before the 
author allows himself to draw any general conclusions, or even to establish a 
number of “ working hypotheses” arising out of divergences in the practice of 
different courts, the “local diagnoses” have been supplemented by field work 
providing several hundred individual case histories. 

Even then Juvenile Offenders Before the Courts does not pretend to 
evaluate the suitability of magisterial action or even to put forward any 
universally applicable solution; Mr. Grünhut describes his findings, important 
though they are, as nothing more than “a first preliminary orientation" to 
suggest the lines along which future research should be undertaken. This 
admirable restraint makes the quite unusual value of this book and sets it 
apart among statistical investigations as a model to be studied and followed. 
It also lends profound conviction to the few suggestions which are here put 
forward. A high proportion of absolute discharges, for instance, so Mr. 
Grünhut holds, weakens the healthy fear inspired by a juvenile court. 
Empirically, what is more, it has been established that a “district making 
frequent use of discharge and sparing use of probation has a smaller success 
rate for boys with a bad personal background than other areas under observa- 
tion? In view of the post-war trend away from probation and in favour 
of fines, one hopes that the utmost attention will be paid to the suggestion in 
Juvenile Offenders Before the Courts that “the figures are a challenge to areas 
with & preference for absolute discharge and flnes to re-examine the situation 
with a view to new experiments in treatment practice." 

: H. A. HAMMELMANN. 


NEGLIGENCE. Third Edition. By J. CHARLESWORTH, LL.D. 
[London: Sweet & Maxwell, Ltd. 1956. 688 pp. £4 4s.] 


'Ymis new edition brings the lew of negligence up to date (March 1956) in a 
thoroughly reliable and complete manner. The author shows wonderful skill 
in reproducing the facts of cases in the shortest space with absolute accuracy. 
Unlike so many practitioners’ books, this is no mere collection of facts of 
decided cases, but a critical survey of the principles of the law of negligence. 
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Where necessary, the author does not hesitate to subject to serious criticism 
recent cases; e.g., Moore v, Foz, Ball v. L.C.C., Rands v. MoNeil. 

There are two issues of principle which one must take up. First, the 
learned judge devotes hundreds of pages to cases dealing with the liability en 
highways, in schools and of various occupations and so on. He maintains that 
all these decisions settle points of law. He contends that to deny this is lo 
assert that the only legal rule on standard of care is that of the reasonable 
man. But is it inconsistent to refute his argument and yet maintain that there 
are further general rules of law on the standard of care, e.g., that the courts 
must consider the gravity of the threatened harm, the likelihood of injury, the 
practicability of avoiding harm, the practice in the trade, and the like? Surely 
the many distinguished judges such as Lord Greene and Lord du Parcq who 
have condemned attempts to transform decisions on fact into rules of law, and 
who have shown the unfortunate results of such attempts, are correct. It is 
perhaps significant that the only authority on which the author relies in support 
of his view is, with respect, not on the point: when, in Loohgelly Iron Co. v. 
M'Mullan Lord Atkin held that there was a duty to support a roof, he so held 
because he was dealing with an action for breach of statutory duty where the 
statute in terms imposed such a duty; obviously, that was a legal duty, but it 
affords no .guidance to whether there are similar common-law duties in 
negligence. ` 2 

Secondly, Judge Charlesworth maintains that the law knows a category of 
dangerous things common to both negligence of the D¢minion Natural Gas Co. 
v. Oolline type of case, and Rylands v. Fletcher, It is submitted that there is 
no warrant,for this; that Rylands v. Fletcher is entirely separate from negli- 
gence, It is sufficient to observe that the author is driven to maintain that 
many of the established legal rules, e.g., that the user in Rylands v. Fletcher 
must be non-natural, are incorrect. 

The book does not always maintain its high standard when expounding the 
ratio of cases. Eggington v. Reader made no reference to whether the 
motorist was an “agent” (p. 77); Elliott v. Hall did not decide that carriers 
discharged their duty in respect of the structure by a warning (p. 118); 
Wringe v. Cohen was not a case on the duty of occupiers (p. 162) ; Carmarthen- 
shire O. C. v. Lewis did not decide the duty of pedestrians to vehicle users 
(p. 615); in Olsen v. Corry the defence of volenti did not fail because the infant 
made no binding contract (p. 540—Murray v. Harringay Arena should have 
been discussed here); Burgess v. Florence Nightingale Hospital confirms that 
the ratio of Sykes v. N.E. Ry. is other than that set out at p. 558. The 
principles decided by Hemmings v. Stoke Poges and Smith v. B.E.A. are stated 
too widely at pp. 454 and 668 respectively. Stevens v. Chown (not Clown, 
p. 442) covers liability at common law; the statement at p. 407 that “it does 
not follow that the person who is regarded as the employer for the purpose 
of being held liable for the negligence of the servant is the same person as 
the employer who is regarded as liable for injury to the servant" should he 
reconciled with O'Reilly v. I.C.l.; your reviewer is not convinced that 
Donoghue v. Stevenson has overruled Konskier v. Goodman (p. 292). 

Statutory changes have not always been noted; e.g. the extension of the 
Carriage by Air Act to “national carriage”; the Acts on houses unfit for 
human habitation; there is something amiss with the Gas Act footnotes at 
p. 805; a detailed examination of the duty in respect of railway platforms 
should include the Conditions of Issue of Platform Tickets. 

The section on contributory negligence of infirm persons is difficult to 
follow. Dr. Charlesworth appears to assume that physical and mental 
infirmities are ignored when finding duty to take care; he then notes that they 
are relevant in contributory negligence, and concludes: “ It is not easy to 
understand on what principle the view can be taken that the standard of care 
in contributory negligence on the part of old, young or infirm persons, depend- 
ing as it does on forseeability, can differ from that of normal persons. It 


190 THE MODERN LAW REVIEW Vor. 20 


may well be, however, that the standard of care is based on the foresecability 
of damage to normal people, although it is known that the halt, the maim and 
the blind, the deaf, the old and the pregnant woman exist, some measure of 
compensation is given to them for their exclusion from consideration when the 
general principle of Hability is formulated by extending somewhat in their 
favour the rule of contributory negligence” (p. 580). But whatever this 
quotation means, is it correct that these infirmities are ignored when fixing the 
defendants standard of care? The blind motorist is negligent in driving a 
car at all; on the other hand, if a blind person walks on a valuable package 
on the pavement when taking the reasonable care of a blind person, although 
a sighted person taking due care would not have damaged it, it is thought that 
the blind person would not be liable. Similarly, we cannot agree that Phillips 
v. Whiteley was wrongly decided (p. 80). 

Jt takes more space to formulate criticisms than to bestow merited praise. 
This must not be allowed to give the wrong impression; the author has done 
& Splendid job in bringing up to date this important and valuable survey of 
Negligence. 
: Hannv STREET. 


SrLATER's MEeRCANTILE Law. Thirteenth Edition. By Lon» CHORLEY, 
M.A., of the Inner Temple, Barrister-at-Law, formerly Sir 
Ernest Cassel Professor of Commercial Law in the University 
of Londbn, and O. C. GILES, LL.M. [London: Sir Isaac 
Pitman and Sons, Ltd. 1950. xlv and 466 pp. (with index). 
80s. net.] 


Tuas is the thirteenth edition of a general treatise on mercantile law designed 
for the business man and commercial student rather than the specialist. It 
is not surprising to find, therefore, that the opening pages are devoted to a 
survey of the sources of mercantile law and an outline of its historical develop- 
ment, Then follows a list of the topics to be treated in the book, and the 
reader at once notices the extremely broad terms in which the subject-matter 
of mercantile law is defined. An attempt has been made to refer the student 
to all those branches of the law which may be of some interest to the person 
engaged in commerce. Not only does the book deal with the specialised forms 
of mercantile contract and the three main types of commercial relationship 
(namely agency, partnership and company) but substantial sections are devoted 
to a study of commercial securities and an outline of bankruptcy lew. Finally, 
in a miscellaneous section of some forty pages, an attempt is made to cover 
such varied topics as arbitration, shipping, patents, trade marks, copyright 
and certain tortious remedies for injury to goods. 

Painting on such a large canvas, the authors cannot be expected to give more 
than a brief outline of the peripheral subjects, One is left with the impression 
that it might have been preferable to reduce the scope of the survey rather than 
to give an over-simplified account of some of these marginal subjects. An 
interesting consequence of this policy is to be seen in the fact that the four 
pages in the text devoted to “ passing off” and slander of goods, have necéssi- 
tated an extra two pages in the Introduction to explain the basis of tortious 
liability. Again, the need for extreme conciseness has shown itself in some 
rather stilted paraphrasing of statutory provisions, and the tendency to tabu- 
late strings of facts under numerical headings. This is especially noticeable in 
the section devoted to company law and, while to some extent unavoidable, it 
does not improve the readability of the book. A further result has been the 
insertion of the names of relevant cases in brackets at appropriate points in 
the text—though the reader has to turn to the Table of Cases in order to 
discover the exact reference. These case references, intended for the student 
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who wishes to pursue the subject further, tend to underline the inadequacy 
of certain portions of the text, as, for example, in the chapter on liens (at 
p. 882). 

These criticisms do not, however, detract from the essential] merits of the 
main body of the work. The present editors are to be congratulated on pro- 
ducing a book which is eminently suitable for the purpose for which it is 
designed. Despite the comprehensive nature of the work, the main principles 
of law have been clearly and simply stated, while the reader has not been over- 
burdened with a mass of irrelevant detail. Large portions of the present 
edition have been either rewritten or substantially revised, including the two 
largest sections on Contract and Company Law, and there can be no doubt 
that they have been considerably improved in the process, It is interesting 
to note that almost a quarter of the text has been devoted to a treatment of 
‘the general principles of the law of contract—an essential prerequisite for any 
general study of commercial Jaw. 

Several factors contribute to making the present edition eminently readable. 
The style is attractive, and there is a pleasant absence of footnotes and 
marginal headings which tend to distract, if not even positively to deter, the 
reader interested primarily in general principles. Such a person will no doubt 
also be attracted by the attempt to give practical illustration wherever possible. 
Thus specimen forms of the main types of mercantile contract are provided, 
including those of a bill of exchange, a charterparty, a bill of lading, an 
insurance policy and a conditional bill of sale. Moreower, considerable improve- 
ment has been achieved by inserting the facts of some of the more Important 
cases in the appropriate section of the text rather than, as before, reserving 
them for a*separate chapter at the end of the book. Finally, the reader 1s 
provided with a most adequate index and a copy of the provisions of the 
Factors Act and the Sale of Goods Act. 

The commercial student who turns to this book will be amply rewarded. 
He will find a comprehensive and accurate survey of the main principles of 
mercantile law presented in a most attractive form. There can be no doubt 
that the thirteenth edition of this work will be as successful as its predecessors. 


J. E. Wrrsox. 


Toe Law or CARBIAGE BY INLAND Transport. Third Edition. 
By Orro Kann-Freunp. [London: Stevens & Sons, Ltd. 
1956. xxxii and 472 pp. 865s.] 


Ix this edition the author has had to record the truly revolutionary changes 
in the organisation of the transport industry which have taken place since the 
last edition appeared in 1949. This difficult task has been discharged with 
great skill and learning. The book has grown by more than a hundred pages, 
which has enabled the author to describe in detail the complex structure of the 
industry and to give a lucid explanation of the underlying principles and 
policies. He has also noted developments in other fields which have affected 
the law of transport. One of the most interesting of these developments 18 
the doctrine of fundamental terms which the author adopts to explain the 
effect of deviation although he does not explain the difference between a funda- 
mental breach and the breach of a condition. He also does not explain the 
origins of the doctrine of fundamental terms in Alexander v. Railway Execu- 
tive, but instead discusses this case at length on the meaning of “ misdelivery,” 
a point which was raised there only obiter. The suggestion that misdelivery, 
whenever the term is used in an exemption clause, should be interpreted as 
delivery to a wrong person by mistake, is attractive provided it is conceded 
that to this extent exemption from liability ig possible. Yet in Woolmer v. 
Delmer Price it was held that an exemption clause could not operate even where 
there had been delivery to the wrong person by mistake. 


192 THE MODERN LAW REVIEW Vor. 20 


Another matter, which might be discussed at greater length in the next 
edition, concerns the so-called ticket cases. The effect of these decisions is 
indeed set out fully and accurately, but the crucial question as to how and 
when a contract for carriage by railway is made is dealt with simply by stating 
that this contract is made by the purchase of a ticket. This cannot explain the 
contractual force of the words printed on tickets any more than that of condi- 
tions introduced into contracts for the purchase of other commodities by 
printing on the paper in which they are packed. The question, as far as the 
law of transport is concerned, is now largely academic, but the “ unreal 
atmosphere” of the ticket cases has invaded the general principles of contract. 
No one is better equipped to restore realism in this field of law than the author 
of what is now the leading textbook on this subject. 

J. Uxorn. 


Tse Law or Stamp Durs. Second Edition. By J. G. MONROE, 
B.A., of the Middle Temple and Lincoln’s Inn, Barrister-at-Law. 
[London: Sweet & Maxwell, Ltd. 1956. 214 pp. 27s. 0d.] 


Sramp duties have for a long time represented a part of the law of England 
and Scotland which few lawyers care about and even fewer take pains to 
understand. Today, however, the rates of duty are so high that the practi- 
tioner is force to care, if he wishes to save his client unnecessary expense; 
and this fact is recognised by the Law Society, who now include*compulsory 
questions on the stamp duties in the Solicitors’ Finals Examinations. 


Mr. J. G. Monroe published the first edition of his book in 1954, although 
the substance had already appeared as a series of articles in The Conveyancer 
and Property Lawyer. Since then there have been few major changes in the 
law, but in addition to recording the changes that have occurred, including 
those in the Finance Act, 1956, the author has revised the text, improved the 
arrangement of the subject-matter, and compiled an Appendix containing 
the principal enactments relating to stamp duty, the omission of which in the 
first edition had rendered the book somewhat less than self-sufficient for 
detailed work. The reviewer had indeed found a serious inaccuracy in the 
first edition. Upon turning expectantly to the corresponding page in the new 
edition (p. 129), thus carrying out the detective work of reviewing a book 
in traditional fashion, he found that not only was the inaccuracy corrected, 
but the whole section had been rewritten in a far more lucid manner. Further 
investigation reveals that this is typical of the thoroughness with which the 
work of revision has been carried out. 

This book is a small masterpiece of legal writing One of its most remark- 
able features is that the author has not simply followed the Stamp Act, 1891, 
through from the first section to the last, but has gone to the trouble of 
absorbing all the law, and has restated it as a logical and coherent entity, so 
far as this is possible. He has into the bargain presented a part of the law 
that appears to be composed entirely of unrelated details in a narrative that 
ig both accurate and readable. 

The student who approaches the topic for the first time will find the book 
of great use. It is, however, more than a student’s textbook. While, as a 
work of reference, it may lack the detail of the established works, and its 
arrangement does not allow the reader to find the heading he wants by flicking 
through the pages without bothering to look at the index, it does not lack 
accuracy, and it always gives the answer, if the practitioner cares to look, even 
where the point is one upon which there is no final decision. Perhaps its best 
recommendation lies in the fact that it is possible, not merely to look up any 
particular topic and get the right answer, but to read a few pages at a time 
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and so grasp the whole of the law on the particular type of document with 
which one 1s dealing. 

The reviewer has one complaint: the footnotes would be improved if they 
not only cited the important authorities, but also, where this would be helpful, 
summarised the facts. This is, however, a minor point. The book 1s one to be 
recommended, 

D. C. Porrer. 


Tur Law or SrawP Durs (Arre). Twenty-fourth Edition. By 
PETER E. WHITWORTH, B.A., of the Middle Temple and Lincoln's 
Inn, Barrister-at-Law; sometime one of H.M. Inspectors of 
Taxes, and James MACKENZIE, of the Office of the Controller 
of Stamps, Inland Revenue. [London: Jordan & Sons, Ltd. 
1956. 525 pp. £2 16s.] 


Arpz is said to have been at some time in the past the leading authority on 
Stamp duty. Be that as it may, recent editions of the book have not enjoyed 
a high reputation, largely because successive editions had done little more than 
&dd the new law in the places where there was new law, with the result that 
the book became unbalanced, misleading where it should have been reliable, and 
almost totally unreadable. Mr. Whitworth has undertaken the task of editing 
in a herculean spirit, and has in consequence produced a book of far greater 
usefulness than the previous few editions. 

The advertisement on the dust cover states that the entire book has been 
rewritten, but this claim is not really justified and is indeed not made by Mr. 
Whitworth, in his preface. There has been a great amount of rearranging and 
rewriting, but the general plan of the book is not much changed, and much 
of the text seems to be similar to the text of the previous edition. It is still 
a work of reference for the practitioner, the topics arranged for the most part 
in alphabetical order as in the 1st Schedule to the Stamp Act, 1891. The text 
is not, and indeed does not claim to be, easily readable, and accuracy of detail 
has been preferred to logical exposition. The student would not be easily able 
to learn the subject from this book. This is not however a student’s book, and 
for the practitioner who simply wants the answer to a particular question with 
the minimum of delay, the method of arrangement that has been adopted has 
a great deal to recommend it 

The Editor is to be congratulated for the thoroughness with which he has 
remodelled this book. Two criticisms are, however, respectfully offered, as 
much to illustrate what has been achieved as what has been overlooked. First, 
the author occasionally seems unwilling to draw a conclusion from the authori- 
ties, if there is any danger that it may not be beyond question. For example, 
if the reader, wishing to know what stamp to have impressed on a covenant 
to pay £10 & week for an indefinite perlod, turns to the page dealing with 
this topic—page 181— he does not find any general rule stated. What he does 
find is a statement that it was decided in Clifford v. Commissioners [1896] 2 
Q.B. 187 that a covenant to pay £108 186, per week for an indefinite period 
was held to attract stamp duty by reference to the weekly sum and not to the 
aggregate payments for the year; he also finds a reference to two other cases. 
He is obliged to draw the conclusion for himself, that these authorities lay 
down a general rule, and were not decided on any unusual facts. Admittedly 
in the example given this conclusion can be drawn with little risk of error, but 
the fact remains that the reader may want to be expressly reassured on this 
very point, without having to look up the cases for himself. The second 
criticism is that the layout, following the Act, leaves some important topics 
spread piecemeal about the book. For example, in order to ascertain the rule 
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as to the stamping of a special power of appointment, the reader may have 
to look at pages 104, 151 to 156, 187 and 380, and in none of these places is 
the whole law on the topic set out, the reason being that there is no one place 
in the Act where the topic is entirely disposed of. 

These criticisms are, however, of comparatively minor importance. The 


fact remains that Alpe is once more a reliable book. 
D. C. Porrer. 


CALENDAR OF THE CAERNARVONSHIRE QUARTER SESSIONS RECORDS. 
Vol. I, 1541-1558. Edited by W. OcwzN WirurnMs, County 
Archivist. With a foreword by Tae Rr. Hon. Lonp JUSTICE 
MORRIS, P.C., C.B.E., M.C., LL.D., D.L. [Caernarvonshire 
Historical Society, on behalt of the Caernarvonshire Joint 
Records Committee of Quarter Sessions and County Council. 
1956. cix and 885 pp. 20s.] 


H.M. Lieutenant and Custos Rotulorum of the County of Caernarvon states 
in & preface to this elaborately learned work that it is the first of & series of 
volumes by means of which it is hoped to make the contents of the county's 
unusually full and interesting quarter sessions records available. Such early 
quarter sessions records as are covered by this volume are not matched by those 
of any other Welsh county and only one English county has earlier records. 
The author of the foreword is surely right in thinking that deep einterest in 
these records wil be taken by all who have interest in the history of 
Caernarvonshire. But the interest of this volume is far more than local, or 
even national; it is of importance to all who are interested in the history of the 
common law and its institutions. We are told that this project would not 
have been embarked upon but for the more than generous grant to meet the 
cost of publication made by the County Council from their Welsh Church 
Funds. It is good to see these funds being applied to such a worthy and, in 
view of their origin, such an appropriate purpose. 

The editor's long introduction is an original contribution to scholarship. 
He has much to tell us about the legal and social history of sixteenth-century 
Wales and the history of the common law in Wales. The part of the volume 
headed Text consists of transcriptions (together with translations) from the 
Indictment Roll, Sessions Files, Recognizance Rolls, and Recognizance Books. 
There are also notes on some of the Justices of the Peace and on some of the 
cases transferred from quarter sessions to be tried in the Great Sessions. In 
most publications of sessions and similar records the index of persons 1s sub- 
stantial. In the present instance it covers 114 pages, every one of which will, 
no doubt, be eagerly traced by genealogists on the scent. Of more interest to 
the legal historian are the 46 pages of the index of places and subjects. 

A particularly useful feature of this index—which is by no means always 
found in the various publications of English quarter sessions records—is the 
heading “ Offences ” which indexes the substance of the records from “ affrays” 
to “ wounding.” So often the editors of local legal records who are not 
lawyers are unable or unwilling (the present editor is neither) to assist in this 
way the reader who is interested primarily in the substantive law. “Extor- 
tion" appears in the list of offences and it seems that quarter sessions not only 
had no difficulty in recognising extortion colore oficii as a crime (¢.g., pp. 188 
(58) and 149 (87) ) but also had no difficulty in recognising extortion (6.g., pp. 
85 (T) (* extorcive ... cepit ... decem denarios ") and 62 (66) (“ extortiously 
and unlawfully took and received several sums of money, namely,...)). This 
is interesting, as the superior courts and the writers on the later common law 
did not regard extortion as a crime unless it amounted to robbery or something 
like it, so that this defect in the common law had to be remedied by the various 
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statutory blackmail offences. Yet the extortioner makes an early appearance 
among the criminal characters of most communities. 
W. H. D. WiswpER. 


Law RzLATING TO HosPrrALS AND Kinprep INSTITUTIONS. Third 
Edition. By S. R. SPELLER, LL.B. [London: H. K. Lewis 
& Co. 1956. xi and 650 pp. £8 10s.] 


Tue author is the Director of Education of the Institute of Hospital Adminis- 
trators, and this book, now in its third edition, has been written with the needs 
of students of hospital administration in mind. The subject-matter, which is 
considerable, falls largely into two parts; administrative matters pecullar to 
hospitals, and legal principles, whose application to hospitals presents no 
particular difficulties. 

The practising lawyer will find the sections devoted to the organisation of 
the health services well worth study. These sections are well written, and con- 
tain much general information which is becoming increasingly important as 
the number of actions against hospital authorities grows. The reprinted 
Statutes and statutory Instruments, to be found at the end of the book, are 
also of value: : 

In what is primarily a textbook for future hospital administrators it is 
inevitable that the treatment of certain legal problems is brief. But the 
chapters on trustees and the Charity Commissioners are lucid, gnd the author 
emerges wi&h credit from his tussle with the liability of an occupier of danger- 
ous premises. He does not, however, draw a distinction between liability for 
the state of the premises and liability for things done on the premises, except, 
of course, in so far as he discusses the special duties owed by medical staffs to 
patients: The special considerations applying to children on dangerous 
premises might be more conveniently set out by treating children as forming 
a class distinct from invitees and licensees. The discussion of liability for 
negligence is reasonably full, save for the omission of any reference to the 
doctrine of res ipsa loquitur. 

This is an authoritative textbook which may be confidently recommended 
not only to the student of hospital administration, but also to a wider public. 


ArrisTER LONSDALE. 


EIGENDOMSVERKRIJGING Bi; Koor Van ROERENDE GOEDEREN IN 
HET WESTEUROPEES [INTERNATIONAAL PrivaaTRECHT. By J. C. 
ScuuLTSZ. [’s Gravenhage: Martinus Nijhoff; agents in the 
British Commonwealth, B. T. Batsford, Ltd. 1955. 840 pp.] 


Tars book represents the fruits of the author's studies for his Doctor Juris at 
the Municipal University of Amsterdam. The amplitude of the bibliography 
&nd the extended visits to both Paris and Oxford to gather the material are 
apt to take away a reviewers breath. Were it not for the appearance in the 
course of the last year of two books in the English language of considerable 
excellence by Messrs, Lalive (reviewed at 19 M.L.R. 827 by Dr. Mann) and 
Zaphiroiou on The Transfer of Chattels in the Conflict of Laws, this present 
book would be greeted with avidity. As it is, written in the Dutch language 
with brief summaries in French and English, the work as far as an English 
reader is concerned is likely to be consigned to limbo. In saying so the 
reviewer is conscious that an unwarranted injustice is being committed. Yet 
the style in which the subject has been presented will serve to maintain this 
work as a leading book on this subject, for it is essentially a reference book 
and not a monograph as Lalive’s or Zaphiroiou's. 
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The introduction to the main part of the book describes the 1951 Draft 
Convention at The Hague on the Sale of Movables and the law applicable to 
the distinction between movables and immovables. The author avowedly seeks 
only to illuminate the dark passages of the subject relating to the transfer of 
ownershlp upon which delegates to the Hague Conference failed to reach agree- 
ment and which has been referred to an internationa] committee appointed by 
the Dutch Government. The book proceeds to deal in two parts with the 
transfer of property (a) by the owner and (b) by persons other than the owner. 
The comparative study by the author of the main European laws, viz., Dutch 
German, French and English and to a lesser extent Swiss, Spanish, Austrian 
and Italian is well handled, the various laws being neatly correlated. To one 
unversed in anything but the rudiments of continental systems of law the state- 
ments appear quite unexceptionable even though here and there some sacrifice 
of lucidity of style is experienced, k 

It is over the question of style that this reviewer feels he must express 
annoyance even at the expense of the charge that he is cavilling. References 
to sources may be legitimately and ruthlessly excised, particularly where the 
bibhography is so ample. Footnotes may, on the other hand, in conformity 
with modern American practice be removed to the end of the indices, but must 
a reader suffer the torture of a welter of references in the body of the text? 
Sometimes the references are overwhelming to the poínt of revulsion. Let one 
example suffice; at pp. 8-4 there appears the following : — 


Over de Zesde en Zevende Zitting van de Haagse Conferentie raadplege 
men in de,eerste plaats de Actes et Documents, gepubliceerd in telkens 
twee delen door Landsdrukkerij te Den Haag in de jaren 1988 en 1952. 
Het ontwerp-1981 met rapport-Juillot de la Moradiére, verder te noemen 
rapport-1981, is te vinden: Documents-1951, p. 4 e.v. Van de literatuur 
gepubliceerd vóór de Zevende Zitting noemen wij: Bagge, Recueil 1928, 
deel 5, p. 127 e.v.; Paschoud, op. cit.; Rabel, The Conflict of Laws, a com- 
parative study, deel 8 (1950), p. 51 e.v.; Gutzwiller-Niederer, Beitrage zum 
Haager Internationalprivatrecht 1951 (1951), door Gutzwiller. 

Over de Zevende Zitting schreven o.a.: Offerhaus, W.P.N.R. 4248-4251 
(1952), voor de koop zie W.P.N.R. 4248; vgl. ook Offerhaus, Clunet 1962, 
p. 1070 e.v., voor de koop p. 1076 e.v.; Dölle, Rebels Z. 1952, p. 161 e.v.; 
Gutzwiler, Annuaire suisse de droit international 1951, p. 149 ev. 


Apart from this major criticism there is little to find fault with in the way 
of substantive matter. The author is, however, somewhat vague when he 
declares (pp. 74-75) that “ the domiciliary law of the vendor as the appropriate 
law on the prerequisites of the transfer of property hag lost its absolute power.” 
On English law the reader may find it odd to be told (at p. 76) that “the 
English delegation at the Hague Conference of 1951 has taken up a position 
tending towards the autonomy of the parties.” At p. 92 Rules 5 (1) and (2) 
of section 18 of the Sale of Goods Act, 1898, are repeated having been set out 
on p. 85. In dealing with the rights of the unpaid seller under section 48 the 
words in subsection (1) “or right of retention” are missing and there is no 
explanation to the effect that the reference to “ custodier" is to the Scottish 
law of bailment. At p. 144 “De goederen zijn in transit, zo zegt s. 45 (1) 
S.G.A. ..." does not accurately translate section 45 (1). At p. 176 the 
reference to “Dunstan, The Law Relating to Hire Purchase" is odd. The 
most common textbooks cited are Earengay and Proudfoot & Jones, 

All told, Dr. Schultsz is to be warmly congratulated on the completion of 
a mammoth piece of research which goes a long way towards providing a basis 
for a multilateral convention on this subject. No higher compliment could be 
paid than for this reviewer to suggest that Dr. Schultsz might have written his 
book in French or English particularly since he appears to have sufficient 
command of both languages. 


L. J. Bron-CooPzn. 


ATO 
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Dæ VERTRAGSVERLETZUNG IM ENGLISCHEN UND SCHWEIZERISCHEN 
PRIVATRECHT. By BERNHARD STAEHELIN, DR.JUR., Privat- 
dozent an der Universitaet Basel. Basler Studien zur Rechts- 
wissenschaft: Heft 41. [Helbing & Lichtenhahn, Basel. 1954. 
x und 881 pp. Sw.Fr. 28.75.] 


Tux author has set out to present the principles of Swiss and English law con- 
cerning breach of contract, taking these two legal systems as representative of 
the Continental and Anglo-American families of laws. His purpose is to 
practise “comparative jurisprudence.” He disclaims specifically the intention 
to contribute to the doctrines of Swiss or English law on the subject of breach 
of contract or to offer his own solutions of particular questions. He begins 
with a very full account of the general principles of contract and his work 
provides a useful and readable survey contrasting the English and Swiss rules 
on a subject of considerable complexity. His careful and stimulating way of 
treating this practically and theoretically equally important subject deserves 
to be praised, 

But one is entitled to expect more than industry and accuracy from a 
Habilitationsschrifi. It should advance legal science by original work. The 
author, however, follows familiar lines even though they may have become of 
doubtful validity. Yet he enjoyed the considerable advantage of being able to 
use the outstanding book of Max Rheinstein, dating from 1982, on The 
Structure of Contractual Obligations in Anglo-Amfrican Law. 

The history of contract occupies the first 159 pages. Then follow, up to 

page 2844 general principles of contract, consisting partly of translated 
passages from current English textbooks and the text of Swiss legislation 
Thus there remain only 70 pages, out of a total of 828, for the proper subject 
of the book, the law as to breach of contract, and even here there is no com- 
parison in the true sense, but only a summary account of the provisions of the 
two legal systems which does not attain the standard of modern teatbooks, 
such as the last edition of Enneccerus-Lehmann’s Schuldrecht or of Arwed 
Blomeyer, 

The survey of the development of contract on the Continent differs very 
little from that found in many Continental theses. There is no reference to the 
works of Fritz Schulz, Joers-Kunkel, Kaser or Arangio-Ruiz. The account of 
the history of the English law of contract fails to mention Blackstone or Mait- 
land, let alone the subtle analysis of Pringsheim or of Andreas B, Schwarz 
on the relation of English to Roman law. Only secondary sources are used 
and no effort is made to emphasise the problems which mark the turning points 
in the history of contract. 

It is not surprising to find the author repeating the familiar over- 
simplification which equates Continental law with codifled law and English law 
with judge-made law in order to proclaim the superior virtues of case law, 
particularly its flexibility. In truth, as so many English comparative lawyers 
too have come to recognise, Continental laws are also made by the judges, 
who have to reinterpret the codes in the light of the changing demands 
of social justice. It is regrettable that Staehelin has not considered the 
instructive work of his countryman Mayer-Hayoz on The Judge as Legislator 
or the lucid books of Josef Esser or E. Goldschmidt. These writers have 
emphasised convincingly that also the Continental law is governed by the self- 
responsible process of judicial creation of norms. A comparison of the results 
of judicial Aequitas based on section 242 of the German Civil Code with the 
fruits of the worship of precedent under the frozen system of Equity must 
prompt the question whether English case law is really more adaptable than 
a codified law. 

The function of the judge in relation to modern laws of contract has 
changed. He may start from the terms agreed by the parties, but he can now 
interpret them 80 as to create rights and duties which cannot be reconciled 
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even with the presumed intention of the parties at the time of contracting. 
The modern law of contract cannot be understood only in terms of the 
autonomy of the parties. The parties must be prepared to respect those 
principles which are essentia] for the functioning of the legal and economic 
order under which they are conducting their affairs. 

These considerations also explain the limits of the right to claim damages. 
It is a question of the just distribution of risk and the incidence of liability. 
These ideas, described by Savatier In his Metamorphoses as * socialisgtion du 
risque,’ may lead to an enlargement of the circle of those whose interests are 
affected so as to include outsiders in addition to the contracting parties. This 
development has been anticipated in English law by the doctrine of undisclosed 
agency which is derived from the requirement of consideration for a contract, 
and in continental law in the problems of the Liquidation des Drittschadens 
or l'action directe. 

W. MULLER-FREIENFELS. 


PRINCIPLES or SouTrH Arrican Law. Fourth Edition. By G. 
WELE, LL.D. [Cape Town: Juta & Co., Ltd. 1956. £8 6s.] 


LANDLORD AND TENANT IN Sourm Arrica. Fifth Edition. By 
G. Wrz, LL.D. [Cape Town: Juta & Co., Ltd. 1956. 


£8 8s.] e 


Tae Law og Aczncy IN Sourn Arnica. By (Judge President) 
J. E. DE VILLIERS, M.A., B.C.L. and J, C. MACINTOSH, B.A., 
LL.B. Second Edition. By D. B. Kniaut, p... [Cape Town: 
Juta & Co., Ltd. 1956. £4 15s. 6d.] 


JUDICIAL INTERPRETATIONS OF THE SoUTH AFRICAN CRIMINAL 
ProcepurE Acts (1915-1955). By (Ex-Judge President) 
C. W. H. LANSDOWN, B.A., LL.D. and E. F. Van per RIT, 
B.A., assisted by G. N. Dock, M.4. [Cape Town: Juta & Co., 
Ltd. 1956. £4 15s. 6d.] 


Tuer of these four books are new editions of existing works. Together 
they bear witness to the high standard of legal authorship in South Africa and 
the great merits of the publishers, who print legal treatises in clear type with 
varied but attractive layouts and agreeable bindings. With a restricted market 
prices are inevitably high. 

Dr. Willes Principles of South African Law is the fourth edition of a 
standard students’ textbook first published in 1987. Its merit has always been 
that it contained a great deal of information in a smal] compass arranged so 
that the matters of importance in the modern law are thrown into relief while 
the historical development is relegated to a subordinate place. The Wills and 
Matrimonial Affairs Acts of 1958 have been skilfully incorporated in the text 
which is broken by numerous sub-headings, a device of exposition which Dr. 
Wille handles exceptionally well. 

The same authors Landlord and Tenant is now nearing its half-century 
and the present edition maintains the standard of its predecessors. It covers 
a good deal of ground, for it mentions in some detail the obscure history of 
leases in Holland in the sixteenth and seventeenth centuries and also deals with 
the whole of the modern law including the Rent Act. It might be useful to 
add a table of statutes in a subsequent edition. 

Probably the most scholarly of the works under review is de Villlers and 
Macintosh on Agency, a book which has been excellently edited by Mr. Knight. 
This considers in detail and with copious illustrations from the cases a whole 
range of problems in the law of agency not all of which are mentioned in the 
English books, and usually has something sound and stimulating to say on them. 
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It is to be commended to the attention of both the academic lawyer and the 
practitioner: the South African law of agency runs parallel to the English 
most of the way. Finally, a new book by Judge Lansdown, the leading South 
African authority on criminal law, needs no commendation from the reviewer. 
With his co-author ahd assistant he has set out the various criminal procedure 
Acts together with the cases decided under the different ‘sections in a way 
which, will make it a great deal easier- for a criminal lawyer to find his way 
about this intricate but important subject. 

. A. M. Honoré. 


Tae Pusric CowrBoL or Lamp. By J. F. GARNER, LL.M., Solicitor. 
[London: Sweet & Maxwell, Lid. 1956. xxiii and 196 and 
(index) 8 pp. 85s. net.] 


'Tutrs is an ambitious little book; and most lawyers could read it with profit. 
Mr. Garner, as appears from his preface, is very conscious of “the Import- 
ance for lawyers to assimilate the law of their generation into the genera! 
jurisdiction of the common law”; and his object in this book is to provide 
a guide to, and also a related discussion of, the various ways in which local 
authorities, central government departments and other bodies may, by the 
exercise of statutory powers conferred on them in connection with their 
functions, interfere with the private ownership of lend. 

The matters which Mr. Garner discusses are of very great practical import- 
ance. The, landowner and his legal advisers are vitally interested in any 
possible interference with rights of property. For what purposes can land be 
compulsorily acquired, requisitioned or compulsorily subjected to wayleaves, 
etc.? What uses of land are subject to contro] by licensing or registration or 
by the enforcement of by-laws or standards? The short answer to these ques- 
tions is to be found in Mr. Garner’s concise and lively discussions of town and 
country planning, building controls, housing, highways, sea and rivers, public 
health and the powers of interference with private landowners available to the 
central government departments, public utility undertakings and public 
corporations, 

This book is an accomplished example of the art of compression; and it is 
not surprising that, in places, the treatment is rather thin. Nevertheless it 
should prove very useful, if only as a ready and accessible catalogue of matters 
in which many practitioners and teachers of law are surprisingly unlearned. 
The reason for this lack of learning is simply that, until very recently, students 
at the universities have had to pay little or no attention to these matters. Land 
law has been taught in the traditional manner with little regard for the real 
situation of the landowner; and the result is that, even after some years of 
practice, a practitioner may well have an excellent general grasp of the 
principles of the Settled Land Act but no real general understanding of plan- 
ning or compulsory purchase. For such a practitioner this new book will be 
particularly valuable; and it should be generally useful as a convenient refer- 
ence book for use on those occasions when there is no time to refer to the full 
standard works on any of the varlous matters here discussed. 

Lzorrw Price. 


Reports OF INTERNATIONAL ÁRBITRAL ÁWARDS, Vor. VI, 1956. 
[United Nations Publication (1955.V.8). xiii and 408 pp. 
28s. net.] 


Tse sixth volume in this most valuable and systematic collection of the decisions 
of arbitral tribunals embraces the decisions of the U.S.-G.B. arbitra] tribunal 
constituted In 1910, uf the Tripartite Claims Commission (U.S. Austria and 
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Hungary) constituted in 1924, and of the General Claims Commission (U.S.- 
Panama) constituted in 1926, 

As with the previous two volumes, each award is captioned under the name 
of the individual claimant, and a head-note is used in the manner of English 
law reports. This, together with a thorough index and the very useful biblio- 
graphical notes relating to particular tribunals and particular cases, makes the 
volume a welcome addition to an indispensable series. 

D. W. Bowzrr. 
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THE history of the negro in the United States can be read as a 
study in opposing tensions. The fundamental premise of American 
political philosophy—that all men are created equal in their unalien- 
able right to pursue happiness—is strained by the social inheritance 
of centuries of slavery. The theory of a limited central govern- 
ment is strained by the intolerable fact of local oppression. The 
nation's conscience is torn by the stresses persisting from a lament- 
able institution. To the federal judiciary has fallen the duty of 
adjusting these opposed pulls, so far as adjustment is within the 
competence of any governmental organ. Some scrutiny of this 
judicial task is here proposed. 

When the American Union accepted its Constitution in 1789, the 
reluctant states yielded to the newly created and rather remote 
central government only those functions necessary for the conduct 
of warlike or peaceful foreign relations, and those necessary for 
control of whatever economie processes had a national rather than 
a local character.’ Eighty years were to pass, ending with a bitter 


1 The simpheity of primary objectives can be overlooked amid the multitude of 
specific provisions in the Constitution. There are, of course, many clauses 
setting up the governmental mechanism by which these substantive federal 
duties are to be carried out—such as the provisions of Article I for the 
composition, election and operation of the national es pga and the pro- 
visions of Articles IT and tt for the institutions of the presidency and the 
judiciary. The federal government was granted the taxing powers essential 
to its functioning. The exercise of the delegated federal powera was limited 
by various restrictions—for example, the limitations on federal taxation in 
Article I, s. 9, clauses 4 and 5. But the ends for which all this was set 
up appear in the numerous provisions of Article I, ss. 8, 9 and 10, concerning 
muhtary and diplomatic matters, interstate and foreign commerce, coinage, 
bankruptcy, eto., and in such grants of executive power in Article II as 
concern military command and the conduct of foreign relations, The nation 
was no longer to suffer in war from divided authority; nor in its internal 
affairs to be powerless to cope with those economic jeslousies which had 
endangered its first years. 
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civil-war, before the government of the Union was charged with 
protection of the people against injustice at the hands of their own 
states ^—injustice described as denial of equal protection, and of 
due process, of the law. 

A sweeping generalisation, conventionally repeated in most dis- 
cussions of American constitutional theory, assures exclusively to 
the states all residual powers not so delegated. This bulk reserva- 
tion, put in words by one of the first ten amendments, adopted 
almost at the same time as the adoption of the Constitution itself, 
turns out to mean only that something was left over for the states, 
but it fails to say what.? There remains a latent question whether 
the reservation reserves anything substantial. The federal govern- 
ment had been given all legislative competence “‘ necessary and 
proper?" for carrying out the enumerated functions *—a charter of 
indeterminate breadth. What are its limits, desirable or actual? 
The national judiciary explores, one after another, the frontiers of 
federal power; and the central government occupies these new 
territories one by one, pushed inexorably forward by economic, 
social and political farces. Is the United States rapidly turning into 
a unitary nation, retaining only out of sentimentality the word- 
usages of its'tederal origin? 

In 1989, commenting on what he considered the ‘decline of 
federalism, Professor Harold Laski wrote: 


“ No one can travel the length and breadth of the United 
States without the conviction of its inexpugnable variety. 
East and West, South and North, its regions are real and 
different, and each has its problems, real and different too. The 
temptation is profound to insist that here, if ever, is the classic 
place for a federal experiment . . . 

“ This kind of argument is familiar in a hundred forms. I 
"believe that, more than any other philosophie pattern, it is 
responsible for the malaise of American democracy. My plea 
here is for the recognition that the federal form of state is 
unsuitable to the stage of economic and social development 

- that America has reached." 5 


Professor Laski was here thinking of economie matters, as he shows 
by a reference later in the same article to what he called ** giant 
capitalism ” which, he thought, required the counterpoise of unitary 
national government. Even in 1989 he was writing after the event. 
There had already been in progress for two years, by judicial recon- 
struction of the Constitution, a drastic centralisation of the commerce 
power in the government of the United States, enabling it, if the 
Congress should so desire, to regulate all phases of the nation’s 


2 By the Thirteenth, Fourteenth and Fifteenth Amendments. 

3 The Tenth Amendment, of 1791, reads: '' The powers not delegated to the 
United States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people. 

4 Art. I, s. 8, last clause. 

5 “ The Obsolescence of Federalism,” New Republic, May 8, 1989. 


» a i —— o - 


(av 1957 AMERICAN JUDICIARY AND DESEGREGATION 208 


2onomy, to by-pass the governments of the several states of the 
Inion, and to apply directly to individuals and to private corpora- 
ons whatever sanctions the Congress thought necessary. In 1987, 
ie Supreme Court had decided that labour relations in'a steel mill 
ere subject to federal legislation.^ By 1942 that court had gone 
n to hold that a farmer, growing wheat in excess of a federal quota, 
‘as subject to a federal penalty even if his wheat was to be con- 
med on the farm where he grew it.” Quarrying stone intended for 
zad, railroad and airport construction,’ the conduct of an auto- 
1obile agency,® vertical transportation in a passenger elevator,!? 
ll have now been held within the federal competence. 

Economic processes which, though not themselves interstate 
ommerce, stil affect it are within the discretion of the federal 
ongress." The federal power to tax contains latent powers of 
ontrol.? Furthermore, what the commerce and tax powers leave 
ntouched the war power reaches. Federal regulation of rentals 
f real property gave a notable example in 1948.^ The extension of 
»deral constitutional power over the nation’s whole economy, for 
hich Mr. Laski argued in 1989, has occurredewithout amendment 
f the text of the federal Constitution. Judicial construction has 
rought akout this revolution in operation and in doctrine. 

Today wholly different problems perplex the United States. 
. judgment handed down by the nation’s highest court proclaims 
hat in the field of public education there is no longer a place for 
he doctrine of ** separate but equal." !* And still newspapers show 
hotographs of crowds barring negro pupils from public schools; 
ome state officers proclaim & policy of passive resistance; legisla- 
ures of some states pass statutes intended to prevent the 
ffectuation of the Supreme Court's order. The stranger may ask 
he reason for comparative federal passivity in matters affecting 
uillions of school-children in contrast to detailed federal intervention 
1 matters of labour relations and the sale of goods. One might 
sk why, if the courts have by construction of the commerce 
lause achieved federal control of local economie processes within 


N.L.R.B. v. Jones and Laughlin Steel Corp., 801 U.S. 1 (1987). 

Wickard v. Filburn, 817 U.8. 111 (1942) 

Thomas v. Hempt Bros., 345 U.S. 19 (1968). 

Howell Chevrolet Co. v. N.L.R.B., 846 U.8. 482 (1958). 

Borden Co. v. Borella, 825 U.S. 679 (1945). 

The Shreveport Case, 284 U.S. 849 (1014). 

Sonzinsky v. U.S., 800 U.S. 506 (1987). 

Woods v. Miller Co., 883 U.S. 188 (1948). 

Brown v. Board of Education, 347 U.S. 488 (1054); Bolling v. Sharpe, 847 
U.8. 407 (1954). 

5 This rhetorical question is not intended to suggest that the national administra- 
tion is indifferent to the question. On the day after the Supreme Court 
decisions of May 17, 1954, the President urged the Commissioners of the 
District of Columbia to make Washington a model for the rest of the country 
in school desegregation. The President has expressed his intention to do 
whatever is necessary and proper to carry out the Supreme Court's decision; 
but has made clear his understanding of the woo involved. See 
R. J. Donovan, Eisenhower, the Inside Story, 162, 891 (1956). 
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the states, they may not similarly find a means to grant federal 
. control over local education. Is there as widespread a demand for 
central reform of schooling as there was in 1986 for central economie 
controls? If the demand of the 1980 liberals for more central 
power in economie matters, reflected in the Laski essay, has now 
been fully granted, does this foretell a related and comparable 
extension of federal authority into the segregated schools of the 
South. And, if so, by what judicial logic?’ 


II 


The federal structure of the United States, like all human institu- 
tions, has changed with time. For a century and a half before 1775 
the central government of the English colonies in America was 
somewhat loosely managed from London, an ocean away. Until 
1789 no central government of any sort became really effective. 
Even at the time of adoption of the Constitution the federal govern- 
ment was thought of as an unwelcome necessity, to be distrusted 
and watched lest it grow too powerful. The Constitution was 
ratified by the states only on the strength of assurances that a Bill 
of Rights would at once be put forward to cut down the capability 
of the central government, lest it invade the liberties ofthe people 
and the powers of the states.'* 

Constitutional history of the next century and & half tells of 
steady growth of federal power, interrupted from time to time by 
state outcry. Ultimately the battles of 1861-1865 demonstrated 
that even if & state was ready to push resistance to the point of 
rebellion, its desperation would avail it nothing. 

Three new articles of the Constitution expressed the victory of 
the Union. Tbe Thirteenth Amendment, of 1865, prohibited slavery 
and involuntary servitude, whether imposed by a state or by an 
individual, and authorised the Congress to legislate on the subject. 
In contrast to this provision, the Fourteenth and Fifteenth Amend- 
ments, 1868 and 1870, were restrictions not on individuals but 
solely on states. The Fourteenth forbade the states to deny 
“ equal protection of the laws," and imposed on states a traditional 
but vague canon of just treatment, “f due process of law." The 
Fifteenth forbade the states to abridge voting rights on racial 
grounds. Unlike the power to raise armies, to control interstate 
commerce, and to eliminate slavery, these latter two amendments 
gave the central government power to correct only public injustice, 
only wrongs imposed by government. Much of the judicial con- 

„sideration of racial discrimination since the Civil War has turned 
on this distinction between public and private wrong. It is this 


16 See '' Documents Illustrative of the Formation of the Union of the American 
Mo ME Document No. 898, 69th Congress, lst Session (1927), pp. 
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distinction which presents the largest legal obstacle! to equality 
of status for the negro in the United States of today. 

Before dealing with the attitude of the judiciary to this problem 
it may be well to say a word about the American judicial organisa-, 
tion. Judicial power is divided between federal and state courts in 
8 unique manner and one little understood elsewhere—not unnatur- 
ally. Throughout the Union separate hierarchies of state and 
federal courts operate side by side. The United States Supreme 
Court surmounts the federal hierarchy and also has power in 
certain circumstances to review the decisions of the highest state 
courts. The rules for determining whether the state or federal 
courts have jurisdiction are complicated. As with legislation, 
residual power is reserved to the states but the federal courts are 
given competence in a wide range of cases, depending sometimes 
on the nature of the issue concerned and sometimes on the diversity 
of citizenship of the parties. Of particular importance for our 
present purposes is the rule that generally the federal courts have 
jurisdiction—but not exclusive jurisdiction unless they exercise their 
power of removing a case from the state court*-whenever a federal. 
question is in issue. Hence the federal courts have jurisdiction 
when the question is whether state legislation is invalid as conflict- 
ing with the federal Constitution, for this raises a federal question. 

Though party political considerations may be, and often are, & 
factor in the appointment of a federal judge, his tenure of office is 
secure and, unlike most state judges, not dependent on the con- 
tinued good will of the local electorate or government. Hence a 
federal judge is less exposed to local passions and pressures. On 
the other hand, a judge of the lower federal -courts is likely to be 
the product of the environment in which he sits and to share the 
basic beliefs and, to some extent, the prejudices of the locality. It 
is, therefore, greatly to the credit of the federal judges in the South 
that they have loyally followed and applied the recent decisions of 
the United States Supreme Court, with which, it might be assumed, 
some of them are out of sympathy. 

Two judicial landmarks, established in the last twenty years of 
the nineteenth century, fixed for a long time the pattern of the 
negro’s rights under the Fourteenth Amendment’s due process and 
equal protection clauses. The first of these was a group of simul- 
taneous decisions now known as the Civil Rights Cases.1* Here 
the Supreme Court held in 1888 that federal legislation forbidding 
innkeepers, theatres and passenger-carriers to discriminate for 
racial reasons was ultra vires the federal Congress because the Four- 
teenth Amendment forbade only unequal treatment by public 


17 gee, however, the injunction of paves persons interfering with officials willin 
to desegregate, exemplified in Brewer v. Hozie School District, 288 F 2d 9 
(8th Cir. 1956); see footnote 46, infra. The legal obstacles to complete 
desegregation, such as they are, do not present the most troublesome problems 
The emotional commitments of large numbers of people in the affected states 
are more difficult. 18 109 U.B. 8 (1888). 
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agencies, and authorised no federal law re 
groups. 

In these Civil Rights Cases, Associi 
Harlan, of Kentucky, one-time colonel c 
Civil War, dissented from the majority 1 
power of the Union government to con 
against negroes. Harlan thought that th 
(as he wrote) 

* upon grounds entirely too narrow 
stitutional provisions, adopted in t 

for the purpose of securing, through 

be, rights inhering in a state of f 
American citizenship, have been so 
ends the people desired to &ccompl 

to accomplish, and which they suppc 

by changes in their fundamental law. 
Harlan’s thesis was that the Thirteent 
slavery, authorised the Congress to f 
abilities which consgitute badges of sla 
Tm “if not imposed by state governmental ai 
authority t$ uproot slavery the authorit 

or their successor-places in railway trai 

accepted by the court, there would be at 

forbid segregated negro schools, whethe) 

forbid individuals to interfere with negrc 

majority of the court thought otherwise 

still stand as a legal barrier to direct 
governmental education or of individual 

The second of the two landmark 

' discussed **equal but separate " case, P 

in 1890.!* It has lately been overruled, 
fifty-eight years. It concerned a Louisi 
required railways to provide “ separate 
for the white and coloured races,” and 1 
race to keep to their own places. Ples 
refused to stay in the negro car, was arr 
Louisiana courts. After procedures nol 
himself contending in the Supreme Cour 
the Louisiana statute was unconstitutior 
tion clause of the Fourteenth Amendn 
rejected by the court, which, over anot 
Harlan, held that compulsory segregatic 
protection of the law if only the facilit 
equal for negroes and whites. The cou 





* Laws permitting, and even re 
places where they are liable to be b 
necessarily imply the inferiority of e 


** 166 U.S. 587 (1890). 
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The most common instance of this is connected with the 
establishment of separate schools for white and coloured 
children. . . ." 


For the moment this triumph of the logical over the obvious was a 
victory for negro segregation. But within it were troubles for 
segregationists, as the future was to show; and the willingness of 
the Supreme Court to overrule itself remained to give hope for those 
who favoured negro equality. 1927 was the last year in which 
segregationists could take much comfort from a decision following 
Plessy. The Louisiana courts had denied to a child of Chinese 
ancestry an order for compulsory admission to a public school for 
whites, and in November, 1927, the Supreme Court unanimously 
affirmed the Louisiana judgment." But in 1988 the Supreme Court 
held that Missouri must admit a negro to its State University Law 
School, because no equivalent school for negroes was maintained by 
that state.?! Payment of tuition for the negro at an out-of-state 
institution was not an equivalent. Equality in fact was required 
as a condition of separateness, and this requirement was to prove 
expensive for the segregating states. In 1980 the Supreme Court 
evaluated two publicly maintained law schools in Texas, one for 
whites, the other for negroes, and held that a plaintiff negro must 
be admitted to the white school as the negro school was inferior.?? 
Lower federal courts were comparing the educational facilities of 
state grade-schools, and requiring that the negro schools be improved 
if they were to be maintained separately.? Some southern states 
launched extensive programmes for improving their negro schools. 
In a later 1950 case the Supreme Court held that Oklahoma was 
denying equal protection of the laws to a candidate for an advanced 
degree at the State University, when he was assigned to a separate 
row of seats specified for negroes in the common classroom, and to a 
dining table specified for negroes in the common cafeteria.** And 
on May 17, 1954, that court, in a unanimous judgment, finally 
overruled Plessy v. Ferguson, stating: ‘*... in the field of public 
education, ‘ separate but equal’ has no place. Separate educa- 
tional facilities are inherently unequal.’ ?5 

Some critics of this decision have commented adversely on its 
assertedly sociological rather than legal character; and have 
questioned the propriety of reliance on testimony, given at the trial 
of the cases, concerning the psychological effect of segregation on 


20 Gong Lum v. Rice, 275 U.8. 78 (1927). 

31 Missouri, ex rel. Gaines v. Canada, 305 U.S. 387 (1938). 

22 Sweatt v. Painter, 889 U.S. 629 (1950). 

33 The complications involved are discussed and the cases are cited in Leflar and 


Davis, " Segregation in the Public Schools—1958'’ (1954) Harv.L.R. 877, 
892 et seq. 


24 McLaurin v. Oklahoma, 889 U.B. 483 (1950). 

35 Brown v. Board of Education, 847 U.S. 488 (1954); see accompanying case 
involving schools in the District of Columbia, Bolling v. Sharpe, 847 U.S. 497 
(1954). 
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negro children.** But segregation laws cannot be tested in a 
vacuum. The point of the school cases is that the verbal symmetry 
of equal-but-separate is not true equality in practice. If this is a 
sociologieal question, it is one inherent in the terms of the Four- 
teenth Amendment. There was no child-psychology in the Supreme 
Court case holding invalid compulsory segregation in passenger 
buses, decided in a brief memorandum on November 18, 1956.37 
The announcement in the School opinion of this great revision of 
constitutional doctrine was the beginning, not the solution, of 
judicial troubles connected with segregated education. A year 
after the original school decisions the supplementary opinion of 
the Supreme Court on the form of the decree remanded the five 
cases to courts of first instance, directing them to implement the 
judgment **with all deliberate speed." °? There remained the 
effective application of the principle in question to the defendant 
schools, and to the great number of publicly maintained schools 
not parties to these cases. There remained the difficulty of coping 
with various devices adopted by states in an effort to avoid the 
effect of the judgmept. Finally, in addition to judicial problems 
"— there remained the practical difficulty of teaching in schools where 
educational tevels of attainment differ between the whitg and the 
negro pupils of the same age, administratively possible while the 
races were schooled apart; but presenting serious practical problems 
where they are schooled together. 


IH 


* The South ” is, of course, a vague geographical expression. In 
the context of school segregation it may be taken to mean thirteen 
states on the south Atlantic and Gulf seaboards, running west as 
far as Texas and north to Virginia. These states vary in many 
ways: in contour, in industrialisation, in polities, and in the per- 
centage of negro population. School segregation was not limited 
to these thirteen states; four others (bordering on the South) 
required it; a few others permitted it. In 1950 Mississippi had the 
highest percentage of negroes of any of the forty-eight states—45-4 
per cent., compared to an average 22-5 per cent. in the thirteen 
southern states, and compared to about 10 per cent. of the general 
population of the United States. The proportion of negro popula- 
tion in the South may well be dropping because of northward 
migration.*° 


36 hes for example, Herman E. Talmadge, You and Segregation (1955), 07 et 


aT Gayle v. Browder, TT Bup.Ct. 145, affirming 142 Fed.Supp. 707 (1956). 

28 the mere formulation of a relevant Constitutional principle is the 
beginning of the solution of & problem, not its answer." Frankfurter J. in 
Illinois, ex rel. MoCollum v. Board of Education, 888 U.S. 208, 212 (1948). 

39 Brown v. Board of Education, 840 U.S. 294 (1955). 

30 For a careful survey of the situation in southern schools shortly before the 
Supreme Court decision of 1954, see Leflar and Davis, ‘' Segregation in the 
Schools—1903 " (1954) 67 Harv. LR. 877. A review of the situation nearly 
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The reaction to the school decision in the states in which the 
problem was present has varied in proportion to the density of negro 
population. The border states in general proceeded toward dese- 
gregation, though not in every community, and not without 
unpleasant incidents. A special case was presented by the District 
of Columbia, which, of course, is in the direct control of the federal 
government. Here, where negro children form a majority of the 
school population, plans for integration were ordered to proceed as 
soon as the Supreme Court decision of May 17, 1954, had been 
announced. By the opening of school in September, 1955, new 
school distriet boundaries had been laid out on the basis only of 
location of the school buildings and residence of pupils, and without 
reference to race, and all pupils were allowed to attend desegregated 
schools. Some optional continuance in schools where children were 
already enrolled was permitted. This example, given by the 
Capital District of the United States, was heartening to those who 
hoped for rapid progress. 

As was expected, the practical difficulties of joining the negro 
and white school populations, grade for grade, turned out to be 
considerable. Negro schools had in general not equalled write "7 
schools in academic standing, by a substantial margiif. One need 
not conclude that the negro .has any genetic intellectual 
disadvantage to recognise that environmental conditions, poverty, 
uneducated homes, and the like, can be a handicap to a whole 
population group, and can put most negro children in some schools 
behind most whites. The District of Columbia and other areas 
where desegregation is progressing are having their share of these 
troubles; school administrators are hopeful that special classes and 
extra effort will remedy them. But the majority of a Congres- 
sional sub-committee on December 28, 1956, handed down a report 
highly critical of conditions said to have been produced by the 
desegregation of schools in the District of Columbia, recommending 
a return to separate schools for negroes and whites.* Any such 
reversal of policy seems inconceivable; but this action by a sub- 
committee of the national legislature demonstrates the practical 
difficulties inevitable in so fundamental a change as that produced 
by the desegregation cases. 

Between the Supreme Court's school decision of May 17, 1964, 
and the month of August, 1956, ninety-five law suits concerning the 

two years after the 1954 decisiqn, including discussion of the percentage of 

new population, appears in McKay, '' With All Deliberate Speed—A Study 
of School Desegregation "" (1956) 81 New York Umwerssty Law Review 991—an 
admirable analysis to which this paper owes much. An impartial, factual and 
current account of the situation as it develops can be found in the monthly 

Southern School News, published at Nashville, Tennessee. A convenient 

ublication of current material is Race Relations Law Reporter, published by 

Vanderbilt University School of Law. The question of northward migration 

of p is discussed in Life, November 12, 1956, p. 59. 

31 New York Times, December 29, 1956, p. 1, col. 1; ''Beport of the Sub- 


committee to Investigate Public School Standards . . . in the District of 
Columbia," House Comm. on D.C., 1957. 
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question of racial segregation were pending in the courts in affected 
states: eighty-four pieces of pro-segregation state legislation were 
enacted between the decision of the 1954 case and October, 1956.?* 
Eight states of the forty-eight—all in the south-east— Virginia, 
North Carolina, South Carolina, Georgia, Florida, Alabama, 
Mississippi and Louisiana, have made no start on desegregation; but 
instead, by multiple hasty statutes, by executive resistance sup- 
ported by popular pressures, seek to postpone what they must know 
is inevitable. The number of law suits far outruns the law 
reports; the inquirer must learn of new statutory experiments in 
delay by reading the daily papers. The student of laws comes to 
feel that he has abandoned his proper subject, and has become 
a chronicler of current events. To attempt an itémised catalogue of 
all this would weary the eye and confuse the mind. It is more 
useful to try to identify and arrange the types of resistant 
legislation and the trends of judicial decision. 

Analysis of the modes of opposition discloses several patterns. 
Simple failure of the states or their municipalities to police private 
disorder suggests itself at the start. A group of private men or 

em ““WOThen who attempt to block the way of pupils to school are not 
the state. "The Fourteenth Amendment forbids a state (which 
includes a state's school authorities) to treat.negroes discrimina- 
torily; but state inaction is not state action. Failure of state 
officials to suppress private disorder is not the same as action by 
officials in disregard of the Supreme Court’s ruling. School adminis- - 
trators who are willing to comply with the decree by accepting white 
and negro alike, but who are picketed by hostile citizenry, may in 
fact be unable effectively to comply with the new requirement of 
equality. For the present, however, official willingness to accept 
the negro is not present in the grade or high schools of the eight 
recalcitrant states, where even the form of desegregation is unaccept- 
able politically. Thus far there is in each of these states one or 
iore forms of official resistance to compliance. 

Of these forms the simplest is & decision to wait for compulsion. 
Technically, the five actions decided on May 17, 1954, affected only 
the five school units there before the court. To be sure any other 
school authorities undertaking to segregate by race will in the long 
run clearly have & similar result in the Supreme Court. This 

. prediction can be made with the more confidence since the United 
States Supreme Court on November 18, 1950, held unconstitutional 
state laws requiring segregation by race in publie omnibuses.** 
Still any defendant unit may take advantage of whatever procedural 
delays are available, not only before, but after, final judgment. The 
change from a dual system of schools to a single one is complicated 


33 The figures on the volume of Mp tae and legislation are taken from The 
Southern School News, August, 1956, p. 1, col. 1, and October, 1956, p. 1, 
col 4, 


33 Gayle v. Browder, 77 Bup.Ot. 145, affirming 142 Fed.Supp. 707 (1956). 
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escape this prohibition the proposal emerges to classify school- 
children on some criterion other than race, but to select a criterion 
which by coincidence will result in racial distinction. I can 
illustrate by an oversimplified supposititious case. Suppose that in 
some state a statute is passed reciting in its preamble that in 
elementary and high schools only pupils of the same age and of the 
same educational achievement shall be taught together; it directs 
the school authorities to classify pupils accordingly. Here is no 
mention of race; one may confidently say that a system in which no 
thirteen-year-olds were schooled with twelve-year-olds, and in which 
advanced thirteen-year-olds were taught separately from retarded 
thirteen-year-olds, would survive all tests of equal protection of the 
law. But if jn practice, as actually administered, this system 
produced one school to which all white children aged thirteen were 
sent as advanced, and another to which all negro children of like 
age were sent as retarded, it would become suspect at once. The 
coincidence is too perfect for credibility. The federal courts would 
not be required to accept as unchallengeable a state administrative 
officer’s announced conclusion that no negro thirteen-year-old is 
bright enough to study in school with the average of thirteerrsPeme- 
old whites. Judges wil examine for themselves the question 
whether the classification, purportedly made on the basis of 
learning, is actually a pretence to permit continued classification 
by race. 

Federal courts in the United States have met and coped with 
this device before now, in the field of criminal procedure. 
Undoubtedly, all states prescribe some criteria of intelligence for 
the selection of trial jurors. In several notable cases negroes con- 
victed of crime have obtained reversals of their convictions on the 
ground that in the selection of the panel of grand or petit jurors 
negroes were intentionally excluded because of their race. Testi- 
mony by the officers who selected the panel that the exclusion of 
negroes was only coincidental, that it just so happened that no 
negro had the requisite qualities, has been rejected by the Supreme 
Court of the United States?" 

Nevertheless, since the desegregation decision, several states have 
adopted legislation indicating reliance on the theory of spurious 
classification. Louisiana furnishes an extreme example. A statute 
of 1954 provides— 


* All public elementary and secondary schools in the state 
of Louisiana shall be operated separately for white and coloured 
children. This provision is made in the exercise of the state 
police power to promote and protect public health, morals, 
better education and the peace and good order in the state, and 
not because of race.” 


37 Bee Norris v. Alabama, 204 U.S. 687, 598, 599 (1985); Smith v. Texas, 
811 U.8. 128 (1940). 
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This was promptly held unconstitutional in a United States 
District Court decision of February, 1956.** 

Another legislative provision which has appeared in at least six 
of the states resisting desegregation is the ** school placement law;?* 
North Carolina, for example, requires Boards of Education ( 

“to provide for the enrolment of pupils in the respective 
schools located within such county or city administrative unit  . 
so as to provide for the orderly and efficient administration of 
such public schools, the effective instruction of the pupils there- 
in enrolled and the health, safety, and general welfare of such 
pupils.” 38 
These enumerated considerations, eminently suitable and customary 
as criteria for classifying school-children, are surely beyond attack 
on constitutional grounds. They may not, however, be used as & 
cover for classification which is in fact predicated on race, and the 
federal courts will scrutinise the actual administration of the statute 
to determine the facts. In 1886 the Supreme Court coped with a 
similar problem concerning Chinese laundrymen in California. By 
a San Francisco ordinance a licence was required for any person to 
-———-in a laundry in a wooden (and therefore inflammable) 
building. Applications of two hundred Chinese for licegces were 
denied, while all the non-Chinese but one were granted licences; 
other conditions were equal. The Supreme Court had no difficulty 
in concluding that such enforcement of the ordinance was an uncon- 
stitutional denial of equal protection of the laws. Its opinion read, 
in part— 

* Though the law itself be fair on its face and impartial 
in appearance, yet, if it is applied and administered by public 
authority with an evil eye and an unequal hand, so as prac- 
tically to make unjust and illegal discriminations between 
persons in similar circumstances, material to their rights, the 
denial of equal justice is still within the prohibition of the 
Constitution." *? 

Residence is another familiar criterion for the allotment of children 
to schools. No constitutional obstacle prevents any state from 
defining the boundaries of school districts and requiring that all 
children living in a district go to their own school. Districts can be 
so devised as to contain mostly white or mostly negro children, but 
this device (another sort of spurious classification) cannot very 
effectively achieve complete segregation. In very few areas large 
enough for a school is the population entirely negro or non-negro. 
And even where such conditions exist, the increasing mobility and 


35 Ses Louisiana Act 556 of 1954; this statute was passed pursuant to the 
authorisation of the 1954 amendment to the Lonisiana Constitution, Art. 12, 
8. 1, whose terms were similar to those of the statute. Both necessarily fall 
under the opinion of the U.S. District Court in Bush v. Orleans Parish School 
Board, 188 Fed.Supp. 386 (E.D.La., 1956), affirmed by the U.S. Court of 
Appeals for the 5th Ciremt, March 1, 1967. 

39 No.Car.Gen.Btat.Ann. $8 115-117 (Ann.Bupp., 1955). 

49 Yick Wo v. Hopkins, 118 U.8. 856 (1880); see pp. 878, 874. 
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self-confidence of the negro citizen, and his rise in economic status, 
inevitably lead him to seek better living quarters, and must in time 
threaten to upset any complete segregation by residence. In 1917 


.8 unanimous Supreme Court declared unconstitutional a city ordin- 


ance which denied to coloured persons and to white the right to 
move into houses in city blocks in which the greater number of 
houses were occupied by the other race." In 1948 that court 
reversed a Missouri judgment which had enforced a private restric- 
tive covenant intended to achieve a similar end. The Supreme 
Court recognised that two individuals might agree between them- 
selves that neither would sell to a negro, and as no state action had 
thus far occurred, the execution of the agreement was not affected 
by the Fourteenth Amendment. However, as soon as a state court 
gave judgment enforcing the restrictive covenant, the state so 
acting through its judge had denied to the negro the equal protec- 
tion of the laws which is commanded by the Fourteenth Amendment 
—a command applying to judges equally with administrators and 
legislators.*? 

Of course it is theoretically possible to fmd a school district 
exclusively occupied by whites in which no owner of a ho 
ever consént to a negro purchase; and obviously the federal Con- 
stitution does not command that any man sell his house to a negro 
if the owner prefers not. Such pure-white areas are rare, however, 
if they exist at all, and as a practical matter the possibility of 
maintaining a private united front in land ownership seems not a 
major factor in the segregation problem. 

A more imposing device is the proposal by various states as 
a last resort to disestablish all public schools. To repeat a 
monotonous fact, neither the Fourteenth Amendment nor any other 
part of the federal Constitution, as construed in the Civil Rights 
Cases of 1888, gives the Government of the United States any 
authority over admissions into private schools. It is the states 
which are constitutionally required to protect the negro equally 
with the white man. If any state chooses to abandon public 


"education, the Fourteenth Amendment has no state action on 


which to operate. The state is then with complete impartiality 
neglecting all children alike. To be sure infant literacy might thus 
be thrown out with the bath of interposition. Nevertheless, 
perhaps only as a threatening gesture, six states have adopted 
constitutional amendments or statutes allowing such disestablish- 
ment in case of need. South Carolina, for example, provided in 
1965 that all appropriations of school moneys should cease and 
become inoperative 


**, . . for any school from which, and for any school to which 
any pupil may transfer pursuant to, or in consequence of, an 


41 Buchanan v. Warley, 245 U.8. 60 (1917). 
42 Shelley v. Kraemer, 884 U.S. 1 (1948). 
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and were ready to order that the negro schools be equalis 
proper cases.‘* One hesitates to believe that the courts will ; 
relief where a unit of state government eliminates a school ent 
and does it for racial reasons, while leaving neighbouring s 
in full operation. 

Such examples of total abandonment have not yet appeal 
the Supreme Court, and perhaps the case is unlikely to 
because of the devotion of the populace to some measure of ] 
education. An alternative, proposed in Virginia under the 
of the “Gray Plan,” * and similarly proposed elsewhere, ` 
provide tuition grants to parents who live in communities ` 
no schools are operating. Such a plan might be given state 
application in a state such as South Carolina if it were to 
out its proposal to discontinue its public schools entirely. 
might then see what had once been a system of public s 
suddenly becoming *' private,"—teachers yesterday in ] 
employment today employed by nominally private schools; pe 
school premises lately public-owned but now transferred to p: 
hands; the flow of funds still coming from tke public treasu 
school-maintenance, but routed through the parents; the ‘ pri 
schools só created continuing segregated by races but cla 
not to represent any state action, and so claiming to fall o: 
the effect of the Fourteenth Amendment which forbids only 
to act with unjust inequality, The device is not really convi 
The aggregate of parts reaches a whole which amounts to 
schools, and the Supreme Court will not be so blind as to m 
the hands of that control. The device has a speciousness s 
tive of the classification scheme. Both depend on the ill-fo: 
theory that the Supreme Court of the United States cannot 
hawk from a handsaw. 


IV 


In the first of his lectures on Law and Public Opinion, Dice: 
said: i 


44 See n. 28, above. 

45 The Gray Plan is described in the report of the Virginia Commiss 
Public Education; summarised and printed in part, in 1 Race Relatio: 
Reporter 241-247 (1956). A variant of the device of local abandonme 
cussed in the Gray report and enacted in North Carolina ıs the leg 
permission to any local unit of government to provide a tuition 
attendance at private school by any child whose parents do not 
attend an integrated school. This was provided by North Carolina, in ( 
of the Laws of the 1956 Extra Session, enacted July 27, 1956. See 
Relations Law Reporter 930 (1956). The constitutional problems are pu 

One does not at once see how a state denies equal protection of ii 
where its public schools are open to all races alike; and where it o 
members o? all races slike an optional equal scholarship award for tho 
prefer private schools. It is possible, however, that as actually admin 
and ess coupled with repeal of comprilsary attendance laws, the p 
effect would be discriminatory against the negro. The expense of mam 
such a dual system might be prohibitive. 
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46, . . that the existence and the alteration of human institu- 
tions must, in a sense, always and everywhere depend upon 
the beliefs or feelings, or, in other words, upon the opinion of 
the society in which such institutions flourish.”’ 


Dicey's added note that the authority of a Southern planter over 
his slaves rested at bottom upon the opinion of the negroes is 
subject to doubt. But the general proposition remains true that law 
can only operate effectively when it registers the opinion of a great 
majority and enforces it on a small dissenting minority. Probably 
this coercion can only function well when the recalcitrants are 
diffused throughout the general population. Where, as in the 
American south, those who resist are clustered together and form 
a substantial local majority, the difficulties multiply. The 
objectants obtain representation in the national legislature where, 
though a minority, they have had sufficient capacity for parliamen- 
tary manoeuvre to block passage of even that civil rights legislation 
which the Congress has constitutional power to pass. Their wishes, 
as must be expected, result in the election of some local officials 
who give little support to the policy of the Supreme Court's decision. 


~r Tain amount of this regional inequality is inevitable in every 


large country, and it is accentuated in the United States by the 
federal constitution which was carefully devised to insulate parts 
of the nation, as to many matters, from interference by the central 
government. Private lawlessness such as occurs when a crowd of 
roughs interfere with someone in his ordinary pursuits is, in general, 
subject only to local governmental control. The federal judiciary, 
however, under a decision of the United States Court of Appeals 
for the Eighth Circuit, handed down in October, 1956, can in such 
a situation enjoin private obstruction which threatens to prevent 
local authorities from voluntary compliance with the desegregation 
decisions.*® The effect of this precedent on federal intervention in 
cases of non-governmental disorder may be surprising. 

The Supreme Court’s desegregation decisions, and the long train 
of lower court cases already following them, are only part of the 
factors which are changing the negro’s status in the American 
south. Even the eight recalcitrant states are not solid blocks of 
people all opposed to desegregation. Any such suggestion over- 
looks, for one thing, the negro population. The negro is steadily 
becoming more prosperous, better educated, and more self- 
confident. His political activity is increasing, helped by a series 
of Supreme Court decisions which have invalidated electoral devices 
intended to deny the negro his vote." If the full force of 
Mississippi’s 44 per cent. of negroes were applied at the polls, the 
anti-desegregation strength of local government would be much 
reduced. The desegregation of public transportation, announced by 


48 Brewer v. Hoxie School District, 288 F. 2d. 91 (8 C.A., 1956). 
47 Smith v. Allwright, 821 U.S. 649 (1044); Terry v. Adams, 845 U.S. 461 (1953). 
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**. . . that the existence and the alteration of human institu- 

tions must, in a sense, always and everywhere depend upon 

the beliefs or feelings, or, in other words, upon the opinion of 
M the society in which such institutions flourish." 


Dicey's added note that the authority of a Southern planter over 
his slaves rested at bottom upon the opinion of the negroes is 
subject to doubt. But the general proposition remains true that law 
can only operate effectively when it registers the opinion of a great 
majority and enforces it on a small dissenting minority. Probably 
this coercion can only function well when the recalcitrants are 
diffused throughout the general population. Where, as in the 
American south, those who resist are clustered together and form 
a substantial local majority, the difficulties multiply. The 
objectants obtain representation in the national legislature where, 
though a minority, they have had sufficient capacity for parliamen- 
tary manoeuvre to block passage of even that civil rights legislation 
which the Congress has constitutional power to pass. Their wishes, 
as must be expected, result in the election of some local officials 
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for the Eighth Circuit, handed down in October, 1956, can in such 
a situation enjoin private obstruction which threatens to prevent 
local authorities from voluntary compliance with the desegregation 
decisions.** The effect of this precedent on federal intervention in 
cases of non-governmental disorder may be surprising. 

The Supreme Court’s desegregation decisions, and the long train 
of lower court cases already following them, are only part of the 
factors which are changing the negro’s status in the American 
south. Even the eight recalcitrant states are not solid blocks of 
people all opposed to desegregation. Any such suggestion over- 
looks, for one thing, the negro population. The negro is steadily 
becoming more prosperous, better educated, and more self- 
confident. His political activity is increasing, helped by a series 
of Supreme Court decisions which have invalidated electoral devices 
intended to deny the negro his vote. If the full tor of 
Mississippi’s 44 per cent. of negroes were applied at the polls, the 
anti-desegregation strength of local government would be much 
reduced. The desegregation of public transportation, announced by 


46 Brewer v. Hozie School District, 288 F. 2d. 91 (8 C.A., 1956). 
47 Smith v. Alwright, 821 U.S. 649 (1944); Terry v. Adams, 845 U.S. 461 (1953). 
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the Supreme Court on November 18, will be an encouragement to 
negro opinion. 

Nor, even in the deep South, is white opinion a monolithic mass. 
The Roman Catholic Church has been conspicuously on the side of 
desegregation, and in Louisiana this is a strong force. The churches 
in other states have reacted similarly. The younger generation of 
whites is far more willing to accept negroes than its fathers were. 
The band of states surrounding the eight recalcitrants are giving 
daily examples of successful ending of racially restricted schools. 
The time will come when resistance, even in the eight states, 
becomes spotty, divided, uncertain. Then the judicial function 
will play its normal effective part, without the obstacle of 
comparatively solid community sentiment. 

One might wonder whether any further dramatic judicial changes 
in doctrine, such as that of 1987 respecting federal power over 
commerce, or that of 1954 respecting ‘* equal but separate," may 
be expected in the field of race relations. The Supreme Court 
during the last twenty years has shown & somewhat surprising 
willingness to overrule itself. Two of the mest striking instances 
have occurred in the matter of racial injustice, one in the = 
gation cases, the other in an opinion holding that action of 
assertedly private Texas citizens, making rules for the conduct of 
* private all-white primary elections, was subject to the same 
federal constitutional controls as though it were action by publie 
officials of the state of Texas.** 'l'he desegregation decisions of 1954 
overruled the fifty-eight-year-old * equal but separate ”’ doctrine. 
The Civil Rights Cases are only thirteen years older; there, as in 
Plessy v. Ferguson, Mr. Justice Harlan dissented; in both his 
dissents he asserted that the underlying cause of white injustice to 
the negro was the negro's former slavery. In each he asserted that 
the Thirteenth Amendment of 1865 abolishing slavery authorised 
the Congress to abolish all the elements of slavery; and that the 
compulsory separation of the negro from his white fellow-citizens 
was a relic of that servile status. This is a strong argument 
justifying federal legislation to prevent even private racial oppres- 
sion. The old-time slave galleries shown to tourists in some 
southern churches suggest the negro schools of today. It may yet 
be that the idea put forward by John Marshall Harlan in 1888 can 
become the doctrine of the Supreme Court, and that the Govern- 
ment of the United States will have, and will use, power to legislate 
against even the private vestiges of negro slavery. But perhaps 
by that time such a change will have been made unnecessary by the 
reawakened conscience of the whole American people. 


AnTHUR E. SUTHERLAND, JNR.* 


48 Terry v. Adams, 845 U.S. 461 (1958). i 
* A.B., LL.B., Bussey Professor of Law in the University of Harvard. 
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3 Terry v. Adams, 345 U.S. 461 (1958). 
* A.B., LL.B., Bussey Professor of Law in the University of Harvard. 


VICARIOUS LIABILITY AND THE MASTER'S 
INDEMNITY 


Tue decision of the House of Lords in Lister v. Romford Ice and 
Cold Storage Co., Ltd. settles the rule that when a master is made 
vieariously liable for the fault of his servant, he can claim an in- 
demnity against the servant, except, perhaps, in the field covered by 
the scheme of compulsory third-party insurance. The consequences 
of this decision are likely to be far-reaching, and they hold possi- 
bilities of great hardship for employees. Crushing liability in tort 
or contract may be of small significance to the very low-paid worker, 
for his poverty protects him. But when, as is now the case, the 
class of employed people includes the highly paid managers of in- 
dustry as well as a host of professional persons and skilled artisans, 
‘nearly all of whom spend their lives accumulating a little property, 
ay of savings ahd endowment policies, against their old age, 
the enforcement of the employer's right of indemnity is likely to 
cause a devastation of individual fortunes and a frustration of hopes 
on a scale that can hardly fail to cause concern. 

Tf the master wishes to assert his right of indemnity, he will 
generally do so in the injured party’s action, bringing in the servant 
by a third-party notice if the servant is not already joined as co- 
defendant. The advantage of this course is that the servant becomes 
bound by the judgment in the action, and cannot raise anew the 
issue of his negligence. If the master settles the injured party’s 
claim out of court, and then sues his servant for au idemnity, he 
runs the risk of failing to make out negligence in the servant.” The 
effect is likely to be that the master, or an insurance company 
defending the claim on his behalf, will be less willing to settle out 
of court. Unless the servant’s negligence or other tort is clear, or 
the servant admits liability, it may pay the master to put the 
injured party to proof, knowing that the servant will have to 
reimburse the costs as well as the damages. 

The seriousness of the position for the servant is increased by 
the fact that the decision to sue him is not necessarily in the em- 
ployer’s hands. In Lister’s case, the employer who had been made 
liable in damages had had those damages paid for him by an in- 
surance company. It was this company that, claiming to be 


1 [1057] 2 W.L.R. 158. 

3 The master can give evidence of the amount of the settlement, and support it 
by showing that it was a reasonable settlement; if this evidence is accepted, 
the master may be allowed the amount of the settlement, plus costs, as the 
measure of his indemnity against the servant. See Biggin d Co., Ltd. v. 
Permanits, Ltd. [1951] 2 K.B. 814 (C.A.). But the issue of the servant'a 
negligence is still at large between the parties, and if it is held that the 
servant was not negligent, the claim for an mdemnity must fail. 
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1 [1957] 2 W.L.R. 158. 

-3 The master can give evidence of the amount of the settlement, and support it 
by showing that it was & reasonable settlement; if this evidence ıs accepted, 
the master may be allowed the amount of the settlement, plus costs, as the 
measure of his indemnity against the servant. See Biggin d Co., Lid. v. 
Permantie, Lid. [1951] 9 K.B. 814 (C.A.). But the issue of the servant's 
negligence is still at large between the parties, and if it is held that the 
servant was not negligent, the claim for an indemnity must fa. 
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subrogated to the employer's rights, successfully sued the servant 
in the employer's name, though against his wishes. It follows 
that the friendliest relation between the employer and his staff can 
now be disrupted, and the employee impoverished, by the action 
of an insurance company, which finds itself in the happy position 
of having received premiums for a risk that it does not have to 
bear. 

Where the injured party's action is tried by jury, it may be 
important for counsel for the servant to inform the jury of the 
master’s right of indemnity. It is notorious that juries will give 
damages against a large concern when they would not give damages 
against the individual servant. Unless the jury are made aware of 
the new rule, they may place a liability upon the servant which they 
never intended. On the other hand, if the new rule causes a jury 
(and perhaps even a judge) to be more reluctant to find for a 
plaintiff, it may bring about a subtle change in the administration 
of the law of tort. 

These consequences may be avoided if insurance companies make 
a practice of not enforcing their rights, or if new standard terms 
are worked out in insurance policies to exclude recourse «aein t” 
servants, or if, through the exercise of pressure by trad® unions and 
professional bodies, a new term is included in contracts of employ- 
ment, or if it becomes the practice of employees to insure themselves 
(a gratifying prospect for the insurance companies, who will thus 
be able to insure risks twice over), or finally if legislation is intro- 
duced to reverse the practical effect of Lister’s case. It is the object 
of this article to consider some of the theoretical considerations 
and ultimate questions of social poliey which are involved in the p 
decision as it stands. -- 


History or THE RULE ; f. 


The doctrine of vicarious liability in tort is more than 250 years 
-old; yet the question whether the servant is liable to indemnify 
the master has not directly come before the courts until compara- 
tively recent times. The reason is not to be found in the former 
rule against contribution between tortfeasors, because even at 
-common law there was an exception from this rule where one of 
the tortfeasors was morally innocent, in which case he was allowed 
to recover an indemnity from the other.* A practical reason was, 
no doubt, the general poverty of servants, which made the right 
of recourse, assuming that it existed, an unprofitable one. At the 
present day a servant is more likely to have earnings or savings 
which make him worth suing, partieularly since-the extension of 
the class of servants or quasi-servants to include professional men 
like surgeons. Also, it may be important to establish the servants 
liability as a step towards claiming against an insurance company. 


3 The rule is usually attributed to Adamson v. Jarvis (1827) 4 Bing. 66, but ia 
much earlier. 
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At least since the time of Lord Holt it has been clear that a 
servant is liable for his own misfeasances and is not protected by 
his master’s vicarious liability. In the year 1792 a court assumed 
that the master who was made responsible would have a right of 
action against the servant, no doubt for an indemnity.’ This was 
incidental to a ruling that the servant could not give evidence in an 
action against the master, since he was a person interested in the 
outcome of the action. A number of other cases applied the same 
rule.^ The rule of evidence excluding interested parties was 
abolished in 1888, and after that there appears to be no direct and 
positive pronouncement on the present subject till 1988, when 
Tucker J., as he then was, gave the master an indemnity under 
the Tortfeasors Act in respect of an intentional tort by the servant (a 
schoolmistress who boxed a boy on the ear) Meanwhile, it had 
been regarded as clear law, even before the Tortfeasors Act, that 
the employer of an independent contractor who was made vicari- 
ously liable for the tort of the contractor bad a right of indemnity 
against him.* 

oF At this date, then, all the authorities were in favour of the 
niastems right of indemnity. Byrne J. in Gregory v. Ford (1951) ° 
created an exception to the right for the commonest case of negli- 
gence. He held that there was an implied term in a contract of 
service that the master would comply with the insurance provision 

of the Road Traffic Act, 1980, in respect of vehicles that he required 

the servant to drive, and that if the master were in breach of this 
term, the servant having to pay damages could recover an indemnity 

. from the master. Three years later, in Semtew, Ltd. v. Gladstone," 
Finnemore J. ruled that in cases not covered by the Road Traffic 
Ans no term could be implied into a contract of service that the 
mester would keep up a policy of insurance to indemnify the servant 
against the consequences of his negligent driving. The learned 
judge accépted Byrne J.’s decision only on the narrow ground on 
which it actually proceeded, viz., the provision in the Act of 1980. 

He held that, apart from this judicial interpretation of the Road 
Traffic Act, the master was entitled to an indemnity against the 


negligent servant, either under the Tortfeasors Act or because the — 


servant was guilty of a breach of his contract of service. It followed 
that if the servant injured another person by careless driving, 
and the master was made liable, the master having insured the 
servant could recover an indemnity from him, and the servant was 
then left to enforce any right of indemnity he might have against 


4 Holmes in (1801) 4 H.L.R. at 384. 

5 Green v. New River Co. (1792) 4 T.R. 589. 

$ See J. A. Jolowicz, '" The Right to Indemnity between Master and Servant," 
[1956] C.L.J. 101. 

7 Ryan v. Fildes [1988] 8 All E.R. 517. 

3 Honeywill & Stein, Ltd. v. Larkin Bros., Ltd. [1984] 1 K.B. 191 (C.A.). 

° [1951] 1 All E.R. 121. 

[1064] 1 W.L.R. 946. 


m 
o 


man ue M Soeur niunt PE, ue E Im 


May 1957  VICARIOUS LIABILITY AND MASTER’S INDEMNITY 228 


the insurance company.*! The point is of practical importance 
where two insurance companies are involved. 

A master cannot obtain a complete indemnity from his servant 
under the Tortfeasors Act if he has been guilty of personal negli- 
gence, or of negligence through another servant contributing to 
the accident. In such cireumstances there must be & reduction to 
allow for this negligence. "This was decided by the Court of Appeal 
in Jones v. Manchester Corporation. Whereas Singleton L.J. 
seemed to approve the rule that the master is entitled to an indem- 
nity against a servant who is exclusively at fault, Denning L.J. 
denied it. He thought that in the absence of express stipulation 
the master had no absolute right to indemnity against his servant, 
but must seek the exercise of the discretion of the court under the 
Tortfeasors Act. The learned Lord Justice gave as one reason for 
' this view the fact that the master and servant were joint tortfeasors 
at common law, and that there was therefore no contribution be- 
tween them apart from statute. This opinion seems to attach 
insufficient importance to such pre-Act cases as Adamson v. Jarvis 
and Honeywill & Stein, Ltd. v. Larkin Bros., Ltd., neither of 
which cases were mentioned. td 

This was all by the way, but the point actually arosé for decision 
in Lister v. Romford Ice and Cold Storage Co., Ltd., with which 
this article began. The facts were that P's servant D in the course 
of his employment and on private property negligently backed a 
lorry into his father, who was also a servant of P. The father sued 
P; P's insurance company settled the claim, and then sued D in 
P’s name for an indemnity. It was held by the Court of Appeal, 
Denning L.J. dissenting, that the action succeeded, both under the 
Tortfeasors Act and because of D’s-breach of an implied term in his , 
contract of service that he would carry out his duties with reasonable 
care. In the House of Lords the judgment of the Co f Appeal 
was affirmed on the point of implied contract by e law lords 
to two, the dissentients being Lord Radcliffe and/ Lord Somervell 
of Harrow. Their dissent was not, however, based on quite the 
same grounds as that of Denning’ L.J. The latter had repeated 
the opinion he expressed in Jones v. Manchester Corporation '* 
that there was no implied term by the servant to indemnify the 
master against liability for the servant’s negligence. The duties 
of care owed by master and servant to each were, he thought, duties 


e 


11 Ibid. 

12 [1952] 2 Q.B. 852 (C. A). This was an issue between hospital and doctor. A 
Ministry of Health circular of March 29, 1054 (HM (64) 82) now provides 
that when & hospital and a doctor who is a member of a Defence Sooiety are 
possible defendants to a claim, they will not claim contribution against each 
other ın open court, but will privately settle between themselves in equal 
shares, or such other proportions as they may agree. The object is to avoid 
weakening their common front against in injured plaintiff eiroligl mutual 
recriminations. 

13 Above, nn. 8, 8. 

14 [1907] 2 W.L.R. 158 (H.L.), affirming [1966] 2 Q.B. 180 (C.A.). 

15 [1967] 2 W.L.R. 158. 
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in tort only. As to the position in tort, the master | 
against the servant only under the Tortfeasors Act, whi 
court discretion to do what was just and equitable. By 
ing Denning L.J. felt himself able to administer discretio: 
between the parties, and according to his philosophy 
should be borne by the undertaking as a whole rather ! 
servant who happens to make a mistake, especially 

working his master’s machine." Quite apart from th 
discretion, he was prepared to find an implied contract by 
whereby, when he is insured, he will not seek cont 
indemnity from the servant. Finally, Denning L.J. wi 
to give the Road Traffic Act a sufficiently extensive in! 
to require the servant driver to be insured, even in favot 
servants, and even when he was not on a road. 

7 In the House of Lords, even the dissentients refuse 
Denning L.J. in holding that the servant owed no contr 
of care to his master. One of the arguments used by 
Lord Justice against the implied contract was that this w 
the master to sue hjs servant for negligence although 

~suffeseg no damage. Lord Somervell seemed to accep 
clusion as a*true statement of the law, for he said that ** 
be a breach [by the servant] although there were nc 
It is submitted, however, that this would be too wide an 
of the general principle that an action can be brought 
of contract without proof of actual damage. Although t 
is correct, the consequence does not follow. Instead of 
the implied contractual term is not to behave negligent! 
be more reasonable to say that the implied contractual 
to cause damage by negligence. Since such a term wo 

en when actual damage occurs, no action could be 

merely nominal damages. 

Where dissentients in the House of Lords a 
Denning L.J. was in making an implication in the con 
would protect the' servant in respect of the master's 
Lord Radcliffe thought that where it is understood t 
employer and employee that the employer will take o 
of insurance against third-party liability under the F 
Act, there is an implied term in the contract of emplc 
the employer will not seek idemnity from the sem 
Somervell took much the same point. He made it el 
opinion was based on the common understanding betwee 
and employed rather than on the terms of the Road 
though he said that the Act greatly strengthened the 
for the term in question. The majority in the Hous 
(Viscount Simonds, Lord Morton of Henryton and In 
found themselves unable to imply such & term, partly b 

a thought it impossible to be defined with precision. 
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Tur Excertion Basen on THE Roan TaarrFIC Act 


Reference has already been made to the decision in Gregory v. 
Ford, which made an exception from the master’s right of indemnity 
in the field covered by compulsory insurance under the Road 
Traffic Act. The validity of this decision seems to have been 
accepted by both sides in Lister’s case, the point about the latter 
case being that the accident occurred in circumstances which made 
the compulsory scheme of the Act inapplicable. 

Benevolent though Gregory v. Ford was to the servant, it may 
be thought tq rest on a misapprehension of the purpose and effect 
of the Act. Section 85 requires the user of a motor vehicle to 
have a policy of insurance against third-party risks; but, as every- 
one knows, the policy is required for the benefit of the third party, 
not for that of the assured. As Lord Tucker said in Lister’s case, 
“ sections 85 and 86 of the Act were not passed for the protection 
of the bank balances of car owners, or the life savings of their 
employees, but simply and solely to ensure that persons injured 
by the negligent driving of motor-cars who established their claims 
in court might not be deprived of compensafion by reason of the 
defendants’ inability to satisfy their judgments." I» support of 
this opinion, it may be pointed out that there is nothing in the 
Act to prevent the policy containing a clause binding the assured 
to indemnify the company against all claims, and in fact section 
88 expressly saves the validity of such aclause. It is quite common 
in policies of insurance to find a term under which the assured 
agrees to indemnify the company if a claim is made for damage 
resulting from the improper condition of the vehicle, and so far as 
the law is concerned the indemnity might be extended to all claims 
made under the policy. Such a policy would operate to prot 
the injured third party against the risk of insolvency of the assured, 
but it would not protect the assured from the liability to settle 
the damages himself. If this type of policy satisfies the Act, the 
master’s implied obligation towards his servant.to comply with 
the Act would presumably be satisfied if he took out a policy of 
insurance containing the indemnity clause. But this type of policy 
would not protect the servant from the liability to foot the bill 
resulting from his negligence. 

If so much be granted, suppose now that the master does not 
insure the servant at all. Surely, the fact that the servant has 
to pay damages for his tort is not a matter of complaint against 
the master, in a claim based on the Road Traffic Act, because it 
is not a consequence of the master’s breach of his implied obligation. 
The master could lawfully have performed his obligation in a way 
that would not have saved the servant. 

Apart from this, it may be questioned whether the obligation 
to insure the servant is properly implied from the Road Traffic 
Act. The Act imposes a duty upon the person who uses a motor- 
vehicle as well as upon the owner who causes or permits the use 


t 


PL dd 


226 THE MODERN LAW REVIEW 


to see that the use of the vehicle is covered by ins 
is nothing in the Act to suggest that the duty to in: 
upon the master than upon the servant. Byrne J. d 
v. Ford. on the footing that a master who required 


' drive a vehicle which the master had not insured wo: 


to commit an illegality, but strictly speaking this is 
there is nothing in law to prevent the servant in 
To say that the master is under a duty to his servar 
pay the premium is to find in the Act a rule that is 

Lister’s case decides that no term can generally ` 
a contract of service that the master will insure th: 
may now expect to see the validity of the decisi 
v. Ford questioned. Its correctness can derive only 
of the Act, and yet it cannot demonstrably be fou 
Act. Another dictum of Lord Tucker in Lister’s cas 
to have considerable importance on this question. E 
paragraph of the defence was ** based on the errone 
that the Road Traffic Act, 1980, imposes an obligat 
ployer to take out s» policy which will cover the p 
of thtwservant while driving in the course of his en 
Ellis v. Hinds ™ and Lees v. Motor Insurers Bureau 
ness of which decisions has not been challenged. Th 
to decided that a policy taken out by the master iy 


. own liability satisfies the insurance provision in th 


is so, it is impossible to see how the Act can be 
any duty to insure the servant. Yet Lord Tucl 
another part of his judgment, to admit the excep 


[eue ~-_\ duty under the Road Traffic Act. Lord Morto: 
 -expressed the contrary opinion, that the Act of 


difference to the terms to be implied in & contract 

There is~a, passage in the dissenting speech of 
which is capable of causing difficulty in this matter 
insurance. The noble lord said: 


“I must call attention to... the alm 
anomalies which are involved in the responde 
The situation is this. If an accident takes 
negligence, the person injured can sue either e1 
ployed or both of them. If he sues the emph 
latter calls on the insurance company for the c 
employer has brought him; the insurance comp: 
vide the fund of damages required; neither the 
savings of the employee can be touched to 
insurers for the risk that they have underwr. 
the injured person takes a different course, one 
employer, employee nor insurance company ca 
sues the employer either alone or jointly with thi 
position of the employee is, apparently, much 


16 [1947] K B. 475, 484. 
17 [1952] 2 T.L.R. 358. 


May 1957 VICARIOUS LIABILITY AND MASTER’S INDEMNITY 227 


position of the insurance company is, apparently, much better. 
For now the latter can indemnify itself for the money it finds 
by getting it back from the employee in the employer’s name 
and the former, instead of getting the benefit of the insurance 
which his employer was to provide is, in the end, the one who 
foots the bill.” 


It may be submitted with the greatest respect that this involves 
a misapprehension. The general—and disgraceful—rule of English 
law is that a person cannot sue on a policy of insurance merely 
because it has been taken out for his benefit!5; there must be 
words in the policy sufficiently clear to create a trust. Therefore, an 
ordinary contract of insurance taken out by an employer for the 
benefit of his servant would confer upon the latter no right against 
the insurance company. Even if the employer purported to in- 
sure as agent for his servant, it would usualy- be difficult to find 
that the servant furnished any consideration. In this situation 
ihe servant has no right under the policy, whether the injured 
party sues the servant or the master. The only point is that if 
the injured party sues the master, who claims under his policy, 
the master can probably object to the company suing the effvant 
in his name, because for the company to claim to do this would 
be & breach of their contract with the master to insure the servant. 
In one exceptional case the servant is given a direct right under 
the master's policy. This is where the policy is taken out under 
the provisions of the Road Traffic Act.™ It seems that this would 
not give a right to the servant if the accident happens in circum- 
stances purported to be covered by the policy but for which there 
is no compulsory insurance, e.g., not on a road. The question did 
not arise in Lister’s case, because there the insurance compan!” 
which claimed by subrogation a right of indemnity agair^ 
servant was not the company which issued a poliey 
Traffic Act but another company which cove 
liability. Lord Radcliffe's suggestion that if the 
sued directly he could have recovered fr 
insurance company appears to be mistaken. 
not have recovered under the Road Traffic 
because that presumably did not insure the typ 
oceurred, and which fell outside the terms of th 
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This was under the Tortfeasors Act. Whether any reduction can 
be made in & claim by the master for breach of contract under 
the docrine of Lister’s case presumably depends on whether the | 
Contributory Negligence Act applies to a claim in contract.?? 

Opinions will differ sharply on the legal merits of the decision in 
Lister's case. But now that the House of Lords has spoken the 
important question is one of legislative policy. Should the law as 
now settled be qualified by legislation, and if so to-what extent? 
This question cannot be answered without considering the theory . 
underlying vicarious liability and the way in which this kind of 
liability actually operates. 


Tue OLDER JUSTIFICATIONS FOR Vicarious LIABILITY 


The theory underlying vicarious liabilty was the subject of lengthy 
but rather inconclusive discussion before the First World War. 
Since then. the subject has been rather abandoned in England, and 
neither writers nor judges have taken account of important develop- 
ments in thought on the other side of the Atlantic. Before coming 
to these developments, it is worth running through the older litera- 
ture to pickeout the main points. 

We may.start by dismissing the Latin and English ` maxims, 
beloved of judges, that are merely abbreviated or expanded re- 
statements of the rule. This applies, in particular, to the Qui facit 
maxim, and the doctrines of implied ‘authority and mon-deleg trie 
duties. 

Next, it . seems that no profit is to be derived from examining : 
the history of the rule. Holmes explained it as an anachronistic 

vival from early times !!;. Wigmore in reply argued that it was 

Sape i introduced by Holt C.J. shortly before 1700,?? and this 

«/—nerally accepted. On Wigmore's view, one might 

justification for the rule could be picked out of the 

e judges who introduced and extended it. How- 
ion will show that this type of inquiry can only 
It may be that some of the early judgments 
jons that commended themselves to the judges 
chis does not mean that these reasons will be 
‘today. It is possible for an institution introduced 


em tor” P iie $ 80. 
reprinted in a revised form in Select 
= 1000), Hi $74 









May 1957 VICARIOUS LIABILITY AND MASTER'S INDEMNITY 229 


for one reason to be continued for another. Finding a reason 
ew post facto is rationalisation, but there is no harm in this if the 
reason found is a convincing one and not a mere quietist form of 
words. 

The hollowness of the usual explanations of vicarious liability 
has often been demonstrated,?* but this does not prevent them 
from continuing to be advanced. Going back to Holt’s judgments, 
a favourite quotation is a remark made by that judge with reference 
to the particular case of deceit. ‘‘ Somebody must be a loser by 
this deceit, it is more reason that he that employs and puts a 
trust and confidence in the deceiver should be a loser, than a 
stranger." *5 Even if this view is accepted for the case where 
the servant steals from a stranger, it can hardly explain vicarious 
liability where the servant defrauds a stranger. For in the case 
of fraud, the stranger puts his trust and confidence in the servant 
just as much as the master does. The same is true of many cases 
of negligence. Besides this, it is not explained why putting 
trust in a man should create liability for his acts. It is certainly 
not so as a general principle of law. 

Then there is the idea, expressed by Alderson B. thet the 
master is a „cause of the mischief, or has set a noxious instrument 
in motion.** In itself this is true. The master is a cause in the 
factual sense, for if he had not employed the servant to do the 
partieular work the harm would not have happened. The servant 
might have been doing mischief elsewhere and to some other victim, 
but he would not have done it then and to this victim. However, 
itis a very primitive notion that a person must be responsible for 
harm merely because he is its cause. Causation plus fault is accepted 
to be enough, but not causation alone. What element in the maste 
servant situation is there to replace personal fault as an intel 
ground of liability? 

Some find it in the fact that the master is benefiteg 
and qui sentit commodum debet sentire et onus. 
expressed by Lord Brougham,?' and has made 3 
time to time since. It may me 
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of natural justice, appealing instantly without utilitarian reasoning, 

in the same way as the principle of liability for fault does. Just as 

liability for damage can be equitably balanced against the defen- 

dant's fault, so it ean be equitably balanced against his benefit. 

This is a principle that one either feels intuitively or does not (like 

all the rules of natural justice); it is not something that can be 

argued about. However, the principle as stated is impossibly wide. 

It explains, and is perhaps the only explanation of, the vicarious 

liability of partners??*; but it would at the same time make the 

landlord of business premises responsible for the firm's torts, at 

least where the rent varies with the profits (as it may do, without 

making the landlord a partner); and it would make a passenger 

in an express train responsible for the negligence of the driver. 

In a society based on the division of labour we are all constantly 

receiving benefit from the work of others, but this does not, and 

cannot, make us legally liable for their wickednesses and mistakes. 

Reverting to the case of the master, he sometimes does not 

receive benefit from the service. A tortfeasant servant may be 

a disaster to him; but, apart from that, the work on which the 

masters engaged may not be intended to be profit-making. The 

courts of Some American States are consistent with the benefit 

theory in deciding that charitable corporations are not vicariously 

liable; but the trend is away from this opinion,*° and in England 

the mere fact that the defendant is a publie?! or charitable corpor- 

| ation has never been enough to exempt. There has, in fact, been 
: a marked tendency of recent years to extend the vicarious liability 
of non-profit-making organisations, namely the State and hospitals. 
Again, where an issue arises between a general and a temporary 
alleged) máster, the benefit theory would presumably result either 
Be responsibility being divided between them, or in its being 
Lhe temporary master who is at the moment enjoying 
e work; but the latest cases tend to deny that the 
ter" is a master, and to leave the general master 
p bility. 
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y Baty, op. cit. 
35 Hern v. Nichols (1701) 1 Salk. 289; quoted by Lord Goddard C.J. in Broom 
v. Morgan [1952] 1 QB. 597. 
26 Per Alderson B. in Hutchinson v. York, Newcastle ¢ Berwick Ry. (1850) 5 
-Exch. at 850. 5 

2? Duncan v. Findlater (1889) 6 Cl. & F. 894 at 010: ''Its reason I take to be 
this: I am lable for what is done for me and under my orders by the man 

-I employ, for I may turn him off from that employ, when I please: and the 
reason that I am liable 1s this, that by employing him I set the whole thing 

i in motion; and what he does, being done for my benefit and under my 
direction, I am responsible for the consequences of it." This rather rambling 
justification is a common type; ıt combines a number of items, ın the hope that _ 
one will sound persuasive. 

28 e.g., Slade J. m Longdon-Griffiths v. Smith [1950] 2 All E.R. at 667. Cf. 
Denning L.J.: *'The reason for the master’s liability is not the mere 
economic reason that the employer usually has money and the servant has 
not. It is the sound moral reason that the servant is doing the master's 
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inevitable by the emergence of the joint STOCK ; 
wise shareholders would be able to take the benefit of the enterprise 
without having to bear the damages resulting from torts committed 





business, and it is the E of the master to see that his business is properly 
and carefully done. . he master cannot wash his hands of it by saying, 
‘I put a competent driver in charge of the lorry.’ .. . It is his lorry, and 
it is his business that it is on. He takes the benefit of the work when it is 
carefully done, and he must take the liability of it when it is negligently 
done": Broom v. Morgan [19058] 1 Q.B. at "608 (0.A.). See also Pollock, 
Essays in Jurisprudence and Ethics (1882) 114. 

Conversely it explains, as the ''control'' test does not, why the foreman is 
not vicariously liable for the torts of the workman. 


39 See Nona B. Fumerton in (1941) 16 Washington L.Rev. 24b, reprinted in 8 
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Current. Legal Thought, 899. 
Mersey Docks and Harbour Board v Gibbs (1866) L.R. 1 H.L. 98. 
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Let us suppose that the commodum theory of vicarious liability 
is rejected —and it is certainly fraught with difficulty. What 
other theory is there? Well, there is the purely cynical theory 
that the master is liable because he has & purse worth opening. 
The master is frequently rich, and he is usually insured—two 
arguments that might be used by any burglar, if he ever troubled 
to justify his thefts. The strange thing is to find them put forward 
by judges of eminence. Lord Lyndhurst L.C. said: “ There ought 
to be a remedy against some person capable of paying damages to 
those injured," ** and this person of course is the master. The 
sentiment was repeated by Willes J.°4 Whatever (one may ask) 
can have put this extraordinary idea into judges’ heads, that the 
mere possession of wealth is enough to justify the imposition of legal 
liability for a wrong? Obviously there is something missing from 
the dicta. There must be some other fact to create liability, and 
not merely the attribute of solvency. Perhaps this fact is merely 
the fact of being a master. If so, we have another unprovable 
principle of natural justice: that masters ought to pay because they 
belong to the class qf masters. One can manufacture eternal prin- 
ciples gf natural justice of this sort without limit. 

Why is it desirable that the victim's judgment should not be 
a barren one? From the victim’s point of view it obviously is 
desirable, and perhaps part of the explanation of vicarious liability 
is that it results from concentration upon the needs of the injured 
party. Again, to speak cynically, vicarious liability is very much 
to the benefit of lawyers. Lawyers, as a class, are among its chief 
beneficiaries. For if only the servant could be sued, actions for a 


Ce servant's negligence would be considerably fewer. The master can 


not only pay the damages: he can pay the costs; and that is a 
great blessing to the legal profession. 

However distasteful the theory may be, we have to admit that 
vicarious liability owes its explanation, if not its justification, to 
the search for a solvent defendant. It is commonly felt that when 
a person is injured (particularly when the injury is a bodily one), 
he ought to be able to obtain recompense from someone; and if the 
immediate tortfeasor cannot afford to pay, then he is justified in 
looking around for the nearest person of substance who can plausibly 
be identified with the disaster. Where there is no immediate tort- 
feasor at all, the same sentiment works itself out through rules of 
strict liability. This attitude of ‘“‘ welfare tort law is partly 
fostered by the existing law of vicarious and strict Jiability; and 
there is an interaction between opinion and law which may be 
described either as vicious or as benign according to point of view. 


33 Viscount Canterbury v. Att.-Gen. (1849) 1 Ph. 806. 

34 Limpus v. L.G.O. Co. (1862) 1 H. & C. at 589. Cf. Pollock and Maitland, 
9nd ed., i, 682-888; Carr, Law of Corporations (1905), 104. Contra, Martin B. 
in Wilhams v. Jones (1865) 3 H. & C. at 908. 
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in the earning of profits? This argument is not entirely true. 
Quite apart from vicarious liability, the law has now developed 
the rule that the act or state of mind of the director is to be imputed 
to the corporation as the corporation's own. Under this doctrine, 
the shareholders are saddled with the same loss as if the directors 
were the owners of the business. The *''depersonalisation of 
industry " does not necessitate a doctrine of vicarious liability 
extending to the acts of inferior servants. 

It is worth pausing at this point to say that the fact that a 
theory does not wholly explain the existing law need not exclude 
it entirely. Vicarious liability is the creation of many judges who 
have had different ideas of its justification or social policy, or no 
idea at all. Some judges may have extended the rule more widely, 
oz confined it more narrowly than its true rationale would allow; 
yet the rationale, if we can discover it, will remain valid so far as 
it extends. 

The relevance of the commodum theory to the question of the 
master’s indemnity against the servant is obvious. If it is a 
principle of justice that liability should go with benefit, as well as 
that liability should go with fault, then presumably the Jossecaused 
by the servant’s unintentional tort should not be borne entirely by 
the servant but should be shared in some way with the master. As 
soon as this proposition is put forward its difficulties appear. There 
is no rational method of apportioning the loss between master and 
servant, because a judge who attempts to do this is not comparing 
like with like. One cannot compare the amount of the servant’s 
fault with the amount of the master’s benefit. Anyway it is not 
the tort itself, usually, that benefits the master; it is the whole 
service of the servant and his fellow-servants. Thus, if there is to 
be an apportionment between master and servant on this theory, 
it can only be in some completely arbitrary way. : 

Alternatively, the master might be refused any contribution 
against the servant unless the wrongdoing is intentional or (possibly) 
reckless; in either of the two latter events the master might be 
given an indemnity. This would solve the difficulty of appor- 
tioning. But if the master is refused any contribution where the 
servant has only been negligent, it should logically follow that 
the servant if sued should have indemnity against his master. 
The notion of a negligent servant getting an indemnity from his 
innocent master is certainly a novel one; but the principle of the 
Tortfeasors Act is that loss should not necessarily be left where 
it happens to fall, but should be placed where it ought to fall. 
The same argument that denies contribution to the master should 
give an indemnity to the servant. 


32 e.g., Pollock, op. cit., 126-127. Cf. Laski in (1916) 26 Yale L.J. 122: '' The 
apprentice no longer marries "his master's daughter, for the simple reason that 
his master no longer has & daughter, or, if he does, that daughter 18 a corpora- 
tion who is not given in marriage.” 
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easier to accept the moral responsibility of the group on a similar 
basis. 

There can be no doubt that the notion of group unity is a 
powerful reason for the general acceptance of vicarious liability. 
Yet it must be said that group responsibility is very much a matter 
of point of view. Although it is tempting for us to identify 
foreigners with their government, we should not like to be held 
responsible for the faults of our own. A person who 1s landed with 
responsibility for the sins of his fathers or compatriots, or for the 
flight of his son beyond the Iron Curtain, is likely to feel a sense 
of grievance. Man's progress has been associated with increasing 
emphasis upon the valué of the individual, and collective 
punishment tends to deny this value. On the whole, the notion 
of group unity does not offer & satisfactory philosophy of vicarious 
liability, even where nothing worse is inflicted on the group than 
the liability to pay a sum of money. 

The sentiment in favour of group responsibility becomes 
immensely reinforced when the member of the group who actually 
committed the wrong’is difficult to ascertain. If it were not for vicar- 
ious lidbiliw, it might be hard to enlist the master’s co-operation 
in discovering which of his servants committed the tort, and in 
what circumstances. However, this does not wholly explain 
vicarious liability, for the point could be met by compelling the 
master to answer interrogatories as to the identity of the wrong- 
doing servant. 

. Group responsibility is also favoured by the existence of 
UM contractual liability. If, for example, a master contracts to carry 
(C the, plaints goods, he impliedly contracts to take due care in 
thein carriage; and since he intends to employ servants to do the 
actual cerfylng, it is a reasonable construction of the contract that 
he warrants the carefulness of his servants. When the master is 
thus vicariously\liable in contract, it is soon felt to be anomalous 
if he is not also vicariously liable in tort, where tbe particular 
plaintiff has no contract with him.?* Pollock in his young days 
was prepared to accept Holmes’s theory that vicarious liability in 
tort was merely a survival, but by 1916 he had come to support 
. it on the ground that the most certain result of abolishing it would 
be a huge expansion of fictitious contracts, to no great advantage 
of the law.?* It must be said, however, that in many circumstances 
now covered by vicarious liability it would not be possible to 
construe & contract, 

The reader may well think, after this survey of the more meta- 

physical justifications of vicarious liability, that none of them is 


36 Thus in the first of Holt C.J.'s decisions on vicarious liability cited by Holds. 
worth, Bosun v. Sandford (1691) 2 Salk. 440, there was æ relation of contract 
between the parties; but the principle was very soon extended, in Tuberville 
v. Stamp (168) Comb. 459, to & case where the plaintiff was a stranger. 

37 Pollock-Holmes Letters, i, 7 (1877). 

38 Ibid., 288. 
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The general tendency, at all events, is towards a constant ex- 
tension of liability without fault. The Crown Proceedings Act, 
and the Act abolishing the defence of common employment, are 
two examples of legislation passed as the result of general clamour 
to abolish restrictions upon vicarious liability.** It is true that 
these Acts can be philosophically justified without the necessity for 
justifying the general principle. They abolished exceptions to 
vicarious liability, and whether the general rule is just or not, 
common opinion regards it as unjust that the rule should be excluded 
merely because the plaintiff is the defendant’s servant or because 
the defendant is the State itself. Such exceptions smack of class 
discrimination and State absolutism. Equality is equity, even if 
it is equality in licensed larceny. 

From the point of view of the victim of the wrong, something 
more than cynical self-interest may lead him to think that the 
master is responsible. This is the vulgar habit of regarding a group 
as a unity and tarring all with the same brush. Reparations im- 
posed on a defeated country must be largely paid in fact by a future 
generation that was innocent of the war; onfy the notion of the 
State as a moral unit makes the punishment seem just. “In the 
same way, the tendency of the citizen is to say: ** The Post Office 
has lost my parcel, therefore the Post Office must pay.” To a 
refined conscience, perhaps, this notion of group responsibility may 
Seem primitive. Yet one may argue that it is no less logical than 
the attribution of responsibility to the individual. The unity of the 
individual, just as much as that of the group, is the result of 
abstraction. There are, of course, elements of continuity in the 
individual, but so there are elements of change. There is no 
compelling reason why we should punish a man of seventy for. what 
he did as a boy of seventeen; in an important sense he is, at.seventy, 
a different person. If we punish him for his past sins, it is because 
we choose to apply the fiction of unity regardless of change. No 
ultimate justification for this fiction is possible, save that the notion 
of responsibility is socially necessary and it js perhaps difficult or 
undesirable to draw & temporal line. Once it is recognised that 
the moral responsibility of the individual involves a fiction—or, 
if the expression be preferred, a subjective attitude—it becomes 


55 fo also vicarious liability was extended by the Pilotage Act, 1918, ‘passed 
in pursuance of the Convention of 1910) to compulsory pilotage Aircraft 
owners were placed under strict and vicarious liability by the Act of 1920, 
now the Civil Aviation Act, 1940, s. 40. Bus companies were forbidden to 
contract out of liability for negligence by the Road Traffic Act, 1980, s. 97; 
and the Law Reform (Personal Injuries) Act, 1048, s. 1 (8), prevented 
employers from reintroducing the defence of common employment by express 
contract with their servants. In addition, the tendency of judicial decision 
has constantly been to widen vicarious lability, e.g., in respect of intentional 
torts and by way of narrowing the conception of ‘‘ frolic of his own,” as well 
as by extending this hability from servants to independent contractors in 
many situations. On the other hand, the shipowner's statutory action for 
limitation of hability shows some tendency to save the employer from crippling 
losa. 
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THE CONDITION AS TO TITLE IN SALE OF 
GOODS 


Tux object of this article is to endeavour to ascertain how far the 
provisions of section 12 (1) of the Sale of Goods Act, 1898, can be 
excluded by agreement, express or implied, to the contrary effect. 
It will be recalled that the relevant provisions run thus— 


“In a contract of sale, unless the circumstances of the 
contract are such as to show a different intention, there is: 
(1) An implied condition on the part of the seller that, in 
the case of a sale, he has a right to sell the goods, and 
that, in the case of an agreement to sell, he will have a 
right to sell the goods at the time when the property 
is to pass.” 
This wording would seem to leave no doubt that it is open to a 
seller ta nrotect himself from any liability likely to arise from a 
breach of the term contained in this subsection by an agreement, 
express or implied, to the contrary effect. Nevertheless, there 
appears to be some reluctance amongst certain textbook writers to 
accept such a conclusion. 
A convenient starting-point seems to be the discussion of this 
: problem in Cheshire. and Fifoot’s Law of Contract, 4th ed., p. 187. 
Whilst admitting that, according to the wording of section 12, it 
wont appear to be allowed to a seller to contract out of the 
dition otherwise implied by section 12 (1), the learned authors 
go on to say— 


AID i A id difficult to believe that a seller, who avails himself 
of this indulgence, will escape liability if he delivers to the buyer 
goods which belong to a third party. He would still be caught 
by the terms of section 1 (1) of the Act, which defines a con- 
tract for the sale of goods as ‘a contract whereby the seller 
transfers or agrees to transfer the property in goods to the 
buyer for a money consideration called the price.’ If, in 
purported pursuance of his contract, he delivers goods which, 
though he is ignorant of the fact, are owned by someone else, 
he does not and cannot transfer the property in them. There 
is a complete failure of consideration, and no excluding words, 
however comprehensive, will excuse him." ! 
To this contention, it is respectfully submitted, three objections 
may be urged. First, the case which appears to be cited in its 
support, Rowland v. Divall,? is not adequate authority since the 
question of excluding section 12 (1) by initial agreement to the 


1 Button and Shannon on Contracts, 5th ed., pp. 307-808 and n. (g), p. 807, 
appears to take the same view. 
a [1998] 2 K.B. 500. 
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a sufficient reason for maintaining this department of law. There 
remain other justifications based upon ** public policy *' and ** social 
necessity " which are better able to withstand critical enquiry. 
They wil be considered in a succeeding article, which will also 
discuss the bearing of these pragmatic theories upon the problem 
of indemnity. 

GLANVILLE WILLIAMB.* 


* LLD., Fellow of Jesus College, Cambridge. 
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which, prior to the Act, would have negatived an undertaking as to 
title could not have the same effect after the Act.* 

That it was completely unnecessary for the court in Rowland v. 
Divall to go into the question of cireumstances showing an intent 
to negative section 12 (1) can be seen from three short extracts 
from the judgment of Atkin L.J. 


** Tn fact the buyer has not received any part of that which 
he contracted to receive—namely, the property and right to 
possession." 5 ** He (the buyer) paid the money in order that 
he might get the property, and he has not got it."* ‘* The 
buyer accepted the car on the representation of the seller that 
he had a right to sell it... ."" 


Neither Atkin L.J. nor the other members of the court were 
concerned to discuss the situation had the parties entered into a 
contract less absolute than that indicated in the first two of these 
extracts, or if no such representation as that indicated in the third 

had been made. 
But perhaps the most serious flaw in Rowland v. Divall, if 
regarded as a support for the non-exclusionary view, occurs in the 
; judgmefft"s Scrutton L.J. Having said that if thete is a breach of 
the term as to title the buyer can demand a return of the purchase 
price, he continues: ‘‘ unless he has, with knowledge of the facts, 
held on to the bargain so as to waive the condition." 5 Thus 
Serutton L.J. clearly contemplated that an implied term as to 
good right to sell could be negatived by the buyer's agreement 
subsequently to the making of the contract. If the implied term 
as to title can be excluded after the contract has been made, it 
uld be equally possible to exclude it at the time of making the 







The second'objection entered against the non-exclusionary view 
is that it does not appear to be well grounded in principle. Leaving 
the Act aside, there seems to be no reason of law or logic why a 
person who is purporting to sell goods to another should not be 
entitled to declare to that other, either by words or conduct: 
** 1f you choose to buy the article, it is at your own peril." * 

At this point it may be appropriate to counter support for the 
non-exclusionary view based on the developing doctrine of the 


4 It may be noted that a court of exactly the same composition as that in 
Rowland v. Diwali had considered s. 12 (1) and 1ts initial exception two years 
earlier ın Niblett v. Confectioners’ Materials [1921] 8 K.B. 887 All, especially 
Adan L.J. at p. 401, seemed to be of the opinion that s. 12 (1) could be 
excluded 

5 At p. 507. 

* At p. 506. 

T At p. 507. 

3 At p. 505. 

* See the example put by Erle C.J. in Eichholz v. Bannister (1864) 17 O.B. (N.sB.) 
708 at 722 from which the declaration quoted 1s taken. 
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contrary effect was not raised. Secondly, there appears to be no 
ineluctable reason of principle to debar a seller from excluding 
section 12 (1) and, provided that the surrounding circumstances or 
words used are apt for that purpose, then there will be neither 
failure of consideration nor conflict with section 1 (1). Thirdly, the 
argument seems to run contrary to a fairly considerable body of 
authority and textbook opinion to the opposite effect. 

Taking these objections in order, it will be recalled that the 
facts of Rowland v. Divall were that the plaintiff bought a car from 
the defendant and resold it. Some months later it transpired that 
the car was the property of a fourth party to whom it was 
surrendered. The plaintiff then sued the defendant to recover the 
purchase price. At no stage in the original transaction was there 
any express agreement excluding section 12, nor were there any 
circumstances from which such an agreement could be implied. It 
was, however, argued for the defendant that the plaintiff's case was 
based upon the condition implied by section 12 (1), and that since 
the plaintiff and his sub-purchaser had been in possession of the 
car for some months the breach had to be tfeated as a breach of 
warranty in accordance with section 11 (1) (c) and thes though 
damages might be recovered for actual loss, the contract was not 
discharged and the full price could not be recovered back. The 
defendant's argument was rejected by Atkin L.J. in words cited 
by Cheshire and Fifoot which could be paralleled by similar passages 
from the judgments of the other members of the court, Bankes and 
Serutton L.JJ. Atkin L.J. said— 


**, . . there can be no sale at all of goods which the seller has 


no right to sell. The whole object of a sale is to transfer 
property from one person to another. . . . In fact the buyer 
has not received any part of that which he.contracted to 
receive—namely, the property and right to possession, and, that 
being so, there has been a total failure of consideration." 
This passage admittedly carries Cheshire and Fifoot’s point that 
breach of section 12 (1) will amount to failure of consideration, but 
it does not necessarily follow from that proposition that a person 
purporting to sell goods may not so arrange his transaction as to 
avoid any breach of section 12 (1) if he delivers goods which he 
has no right to sell and, it is submitted, there is nothing in 
Rowland v. Divall to render such a result impossible of achieve- 
ment. Bankes L.J. cited section 12, including the initial exception 
relating to circumstances showing a different intention, without in 
any way indicating that he considered the exception to be a 
“€ brutum fulmen." * Nor did Scrutton L.J. in his brief survey of 
the law as to undertakings for title both before and after the Act, 
seem to be of the opinion that those circumstances he mentioned 


3 At p. 509. 
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which, it was well settled," no implied term as to title was ever 
given. The facts of this case were that the defendant, at a sheriff's 
sale under a writ of fi. fa., bought goods from the sheriff for £18, 
and the plaintiff, who was also present at the sale, gave the defen- 
dant £28 *'to stand in his shoes," taking over his bargain. The 
defendant paid over £18 to the sheriff who began delivering the 
goods to the plaintiff, but they were then claimed by their true 
owner. Held, that in the cireumstances, the defendant could not 
be supposed impliedly to warrant his title, and hence there was no 
operative implied term as to title. The learned judge also held 
that there was no failure of consideration. 


**'The true consideration was the assignment of the right, 
whatever it was, that the defendant had acquired by his 
purchase at the sheriff's sale; and this consideration has not 
failed." 18 


On this reasoning a seller who has effectively excluded section 12 (1) 
will not be in default if he delivers goods not his own, and there will 
be no failure of consideration.” 

The Cheshire and Fifoot argument would also seem to depend 
upon tWemroposition that the initial exception to section 12 is 
repugnant to section 1 (1). This seems to follow from their state- 
ment that a person who sought to take advantage of it ** would still 
be caught by section 1 (1) of the Act," as a result of the definition 
of a sale contained in the latter section.?° To this, it is submitted, 
two replies can be advanced. First, admitting that a transaction 
in which the seller has excluded section 12 (1) is, perhaps, not a sale 

MR ME but a transaction sui generis, it may nonetheless be effective 

i ` ^ according to its terms. Contracts of barter and for work and 
labour or work and materials have many features in common 
with contracts of sale but do not square with the definition in 
section 1 (1). \This is not fatal to their efficacy and neither more 
should it be fathl to the efficacy of ** emptiones spei.” 

The second line of reply depends upon general principles of 
statutory interpretation. Even if there is a prima facie repugnancy 
between two sections of a statute the court strives, in so far as it is 
able, to effect a reconciliation, This may be done by construing the 


17 See authorities collected in Halsbury’s Laws of England (Hailsham ed), 
Vol. 99, p. 58, note (s). The sheriff only warrants that he does not actually 
know that he has no title to sell. Peto v. Blades (1814) 6 Taunt. 657 and 
also thet he 1s acting within his jurisdiction. Dorab Ally Khan v. Abdool 
Azeez (1878) L.R. 6 Ind.App. 116. 

18 (1850) 14 Q.B. at 624. 

19 The attempted use by Cheshire and Fifoot of the '' peas and beans '’ example 
put by Lord Abinger in Chanter v. Hopkins (1838) 4 M. & W. 899 at 404 
in support of the non-exclusionary argument is, it 18 suggested with respect, 
musconcelved. The Chief Baron was not concerned to discuss the situation 
which arises when the buyer merely purchases a chance of obtaining the 
property in peas. 

39 ‘The definition 18 as follows: ‘‘ A contract of sale of goods is a contract whereby 
the seller transfers or agrees to transfer the property in goods to the buyer for 
a money consideration, called the price." 
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fundamental term or fundamental breach.*° Against an) 
tention, it is submitted, two points may be urged. 

opening words of section 12 expressly say that the terms 
may be excluded, and this is tantamount to a declaration 
are not to belong to the fundamental unexcludable core 

Secondly, Mr. Melville, at any rate, is prepared to 
the core concept is not to operate when it is clearly sh: 
contracting party is purchasing a chance," a situation : 
not seem to have been considered in the recent authori 
fundamental term. This suggests that perhaps the most £ 
way of excluding section 12 (1) would be to reduce the | 
an ** emptio spei "—the purchase of a chance. 

Halsbury says— 

* Where the parties clearly intend it, there r 
*emptio spei,’ that is to say, the sale and purch 
chance of obtaining goods, rather than of the goods 1 
Such a contract is contingent on the part of the 
absolute on the part of the buyer." =° 

It will be noted that among the authorities gited for tl 
is Bagueley v. Hawley,‘ an old authority upon the ex 
term as to title. This, it is submitted, shows that in 
of the writer the chance concept is operative not only 
of the physical existence of goods but also in respect of 
them. 

Benjamin also admits of the existence of sales of chanc 
the same terms as those used by Halsbury.!* 

In so far as the non-exclusionary contention depends u 
of consideration when a seller delivers goods not his 
submitted that it breaks down by reason of the fact 
section 12 (1) is aptly excluded there is no failure of ce 
when such goods are delivered. This point was expressly 
in the briefly reported judgment of Patteson Jain Ci 
Speller.* As in so many of the pre-1898 cases on neg: 
implied term as to title, the excluding circumstances ret 
the fact that the main transaction arose out of a sheril 


19 Bee '' The Core of a Contract," L. W. Melville, (1956) 19 M.L R 
and Shannon on Contracts, 5th ed., Art. 107, pp. 804-809. Karsa 
[1956] 1 W.L.R. 986. 

11 Assuming that the term as to title 1s fundamental in character on 
principles, might 1t be suggested that the result of the opening w 
when a '' different intention '’ is shown, 18 to produce a situation 
averted to by Wynn-Parry J. in Rajbenback v. Mamon [1955] 
when he remarked that statute mght deprive an agreement of 
mutuslity, essential to an ordinary contract and yet leave it c 
contract. 

13 (1956) 19 M.L.R. at p. 

13 ae ah 8 Laws of ‘england, Hailsham ed., Vol. 29, p. 48, | 
note 

14 (1807) L.R. 2 C.P. 625. 

15 Benjamin on Sale, 8th ed., p. 129. 

1 eed 14 Q.B. 631 cited x ` Bagueley v. Hawley at p. 629 p 

Smith J. 
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Schmitthoff on Sale of Goods (1951) appears to ignore the 
question, though in a chapter on sale of goods contributed to Chitty 
: on Contracts, 21st ed. (1955) by Dr. Schmitthoff,?* the case of Payne 
v. Elsden ” is cited as authority for the possibility of excluding the 
term implied by section 12 (1). The facts of this case were that 
the defendant, an auctioneer, sold to the plaintiff a piano by 
auction under a distress warrant for rent. The warrant proved to 
be invalid and the true owner recovered the piano from the buyer, 
who took proceedings against the auctioneer for damages. It was 
held that having regard to the circumstances in which the sale took 
place any implied term as to title was negatived. The report clearly 
shows that Ridley J. was untroubled by any doubts about the 
possibility of excluding section 12. The report reads— 


“ As to section 12 of the Sale of Goods Act, after reading 
that section he came to the conclusion that the circumstances 
of the contract in the present case showed a different intention 
as provided for in that section. It was hard for both parties in 
the present case since they were equally innocent, and neither 
had known that the piano was not properly sold, but he held 
that the circumstances ofthe contract showed no implied war- 
raft et title to the gcods.”’ ** 

Halsbury’s Laws of England (Hailsham ed.) (1988) cites the words 
of the initial exception to section 12 without remark,?* but a little 
further on appears to admit the possibility of exclusion by 
remarking that many of the pre-1898 cases where no warranty of 
title was found ** may still be relevant to the words in the initial 
exception, viz., ‘a different intention.  "?? Payne v. Elsden?! is 





“I think those words (‘unless the circumstances of the 
contract are such as to show a different intention) were in- 
serted in section 12 of the Sale of Goods Act to exclude sales 
by a sheriff under an execution and other cases where by 
implication or by express terms there is no warranty of title.” 

The learned Lord Justice could hardly have stated more clearly the 
view that section 12 (1) could be effectively excluded.  Further- 
more, in sheriff sales no liability attached to the seller without title, 
either on a warranty or for failure of consideration, and by putting 
* other cases where by implication or express terms there is no 
warranty of title ? on the same footing with sheriff sales, the Lord 
Justice would appear to commit himself to the view that similar 
rules apply to these ** other cases.” 


36 Chitty on Contracts, 91st ed., Vol. 2, p. 625. 

27 (1900) 17 T.L.R. 161. 

38 (1900) 17 T.L.R. at 161-162. 29 Vol. 20, at p. 67. 

30 [bid., at p. 58, n. (s). 31 Ibid. 

32 Benjamin, p. : 33 [1991] 8 K.D. 387 at 401 
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narrower provision as creating an exception 
this route, too, it would be possible to s& 
designed to exclude section 12 (1) from 
section 1 (1). This approach might be reinfo 
tion against changing the pre-existing law, 
prior to the Act it was possible to exclude 
From the wording of the initial exception Par 
to have desired to preserve the possibility 
presumptions appear to concur with the ex] 
legislature in so striking a fashion, it is sugges 
bold court that would resist their combined p 

The third objection to the non-exclusionar 
counter to the weight of what authority and t 
is, though the problem nowhere seems to h 
treatment except, perhaps, in Benjamin. 

Scrutton L.J. conveniently summarises tl 
prior to 1898 as follows in Rowland v. Divall * 

**, . . there was a good deal of confusio: 
to the exact nature of the vendor's contri 
title to sell. It was originally said that a v 
his title. But eridudily a number of ex 
at last the exceptions became the rule, 
the vendor warranted that he had title ! 
to sell, except in certain special cases, s 
by a sheriff, who does not so warrant.”’ 

The only comment to be made upon this sı 
position is that though all the pre-1898 cases 
was negatived, after the presence of a wa 
recognised, arose from sheriffs’ sales or simil: 
case did the court limit the possibility of ex 
to such sales alone. In particular, a general g 
seems to have been recognised by Erle 
Bannister.?* 

Passing to modern cases and opinion, | 
Goods, 12th ed. (1945) at p. 52, makes brief 
that implied undertakings as to title have bee 
in cases arising out of sales by sheriffs or f 
auction. The few cases cited °% are all prior tc 
is said to indicate that the Act is thought 
law by removing the possibility of exclusior 
exclusion is confined to the types of sales mı 


31 Churchill v. Crease (1898) 5 Pune. 177 at 180 per 
(1859) 26 Beav. 606 at 610 and De Winton v. Bre 
at 604 per Romilly M.R. 

33 Bee Scrutton L J. in. Rouland v. Divall at p. 505 a 
Halsbury's Laws of England (Hailsham ed.), Vol. 

23 [1023] 9 K.B. at 505. 

34 (1864) 17 C.B.(x B.) at 722. 

35 Ez p. Villars (1874) L.R. 9 Ch App 484 at 487; 
Taunt. 657; Dorab Ally Khan v. Abdool Azeez (187E 


THE JUDICIAL ASCERTAINMEN' 
CUSTOMARY LAW IN BRITISH A 


INTRODUCTORY 


THE ascertainment of usage or custom which is to be : 
by the courts presents problems in England; how m 
is the problem when the way of life, and even the ] 
the people concerned. are entirely alien to the judges 
trates administering the customary law! This is : 
British Africa, where still—to a large extent—the pei 
of the superior courts! and of the subordinate court: 
native courts? is British. It is natural that in th 
time the individual judge, magistrate, or administr 
should acquire a certain knowledge of the politica] 
systems, and the qustomary law which expresses th: 
of the indigenous African population; but this k 
unlikely" t5 be deep (through transfers of the offic 
territories or postings within them); and the officer is 
debarred from expressly drawing on his own knowl 
decision of cases involving customary law. It is 1 
fall back on other means of discovering what are : 
customary law on any particular topic. A considerat 
means are open to parties or courts is therefore of cer 
ance to the present-day administration of justice in A 
appears to have been no previous attempt, other thai 
paper by Mm J. Lewin, to collate the available statt 
law on the subject. 3 This paper endeavours to 
omission. 

The difficulty experienced by a court in findin 
then applying, the customary law applicable to a cs 
flows partly from the multiplicity of different tribal la 
widely from tribe to tribe), partly from the uncertain 
the limits of the operation of customary law in cor 
conflict with English or, where prevalent, Islamic law 
from the fluid nature of customary law itself. 'I 
customary law were, in the past, generally not as ce 
courts would now like them to be; the object of man; 


1 Vig., the regional courts of appeal (for East and West Africa, 
or High Courts of the different territories. 

2 Constituted by professional magistrates (District or Resident } 
by administrative officers in their magisterial capacity. 

3 Bee J. Lewin, ' The Recognition of Native Law and Cus 
Africa," (1988) 20 J.Comp. eg. (8rd ser.) 16; see also a note o 
Recording Native Customary Law," (1950) 1 J.African Admin 
the Punjab) Rattigan, Digest of Civil Law for the Punjab, 
1958, 148 et se]. 
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The facts of Niblett’s case were that the seller deliver 
tins of preserved milk labelled ** Nissly Brand." This | 
stituted an infringement of the trade mark of a third p 
could, therefore, restrain the sale of the goods, and the c 
that the seller was in breach of the implied condition that 
good right to sell. The defendants sought to pray in aid : 
exception to section 12, alleging that the contract was pt 
and that one of its terms was that they might deliver milk 
different brands, one of which was the infringing br 
contended that this was a circumstance showing a different 
which negatived the implied terms in section 12. It was hi 
court that, assuming that the term in question was ps 
contract, it was not such a circumstance as could have tl 

In dealing with this point the other two members of 1 
Bankes and Scrutton L.JJ., did not express themselves | 
as Atkin L.J. upon the possibility of negativing the imp) 
but their judgments clearly appear to assume that p 
provided that the circumstances did show the different 
Thus Bankes L.J. declined to express an opinign upon w] 
be ** circumstances showing a different intention," merel 
that none were present in the instant case.** He did nol 
no circumstances would ever be effective to save t 
Serutton L.J. admitted that the implied term might be ex 
saying that he desired to reserve his opinion on the prese 
implied term if the contract had merely been to sell 1,00 
* Nissly" brand milk, and there had not been an | 
delivering other brands.? 

Though there appears to be no case on the books whi 
holds that excluding words will save a seller from lia 
delivering goods not his own in pursuance of some ordinar: 
transaction which is not a sheriff’s or forced sale, it is s 
with all respect for those who hold a contrary view, that 
deduction from the authorities is that such an escape is 
The words of section 12 plainly appear to allow it. If the 
words relied upon were sufficiently comprehensive there 
be ** circumstances’? which could more clearly show “a 
intention," and in such a case, if the “ seller ” had nc 
dispose of the goods, Bagueley v. Hawley, and Chi 
Speller,' are sufficient authority for the proposition t 
would be no failure of consideration if the transaction wa 
of a chance because the ** purchaser ’’ could not claim : 
appointed, legally speaking, in his expectations. Altern: 
might be said that, provided he was given the chance for 
bargained, the fundamental contractual obligation | 


fulfilled. A. H. Hu 
34 [1921] 8 K.B at 395, 35 Ibid., at 8 
38 (1867) L R. 2 C.P. 625. 37 (1850) 14 ( 


* W.A., LL.B., Lecturer in Law in the University of Hull. 
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legal proceedings was negotiation leading to compromise and 
reconciliation of the parties, rather than the rigid application of 
rules to facts. The ** rules ” of customary law—e.g., that a wound 
should be compensated by the payment of so many cattle—often 
only set a standard or provided a talking point. The modern 
customary law is generally more rigid, through its administration 
by British courts or by native courts influenced by English legal 
ideas; but the rapid change in social and economic life—cash crops, . 
labour at a wage, education—induces a corresponding fluctuation 
in eustomary law, which renders out of date many past findings on 
its rules. A study of judicial decisions shows that the diversity 
.and flexibility of eustomary law have sometimes been overlooked 
by the British courts. 

The primary law of the British courts is ‘‘ English law.” * 
This inexact phrase covers two types of law: the law of England 
as at the date of the constitution of the territory in question (i.e., 
the rules of common law, the doctrines of equity, and statutes of 
general application), and colonial legislation, whether by ordinance, 
proclamation, order, or otherwise, made after that date. But 
exceptionally, in cases to which the parties are *najames"" or 
* Africans," the courts are to *'observe" or * be guided by" 
the rules of native customary law. Native customary law, how- 
ever, is only applied subject to certain conditions :— 

(1) It must be applicable; i.e., the transaction must be 
one known to customary law, and there must be rules of the 
particular customary law available for the decision of the 
dispute. 

(2) It must not be repugnant to natural justice, equity, 
or good conscience. This requirement extends as much-fo the 
adjectival as to the substantive law, but in practice it is 
interpreted liberally. 

(8) It must not be incompatible with any legislation for 
the time being in force in the territory. Customary law may 
be expressly overridden by statute law (as where customary 
criminal law is replaced by a Lie code); or it may be in 
principle in conflict with it, and thus impliedly inapplicable.* 

In many of the British African territories Islamic law is also 
applied to a greater or less degree, either expressly by statute, or in 
the guise of native customary law.* 

A further general difficulty faced by the courts is that of 
discriminating between custom having the force of law, and that 
which lacks that force though perhaps having a moral or religious 
sanction. Although some of the ordinances provide for the ad- 
ministration of ** native law and custom,” others for “ native law,” 
and yet others for * native customary law," it is submitted that 
* Except in the High Commission Territories. 


5 For which see my '' The Extent of the Operation of Native Customary Law: 
Apphcability and Repugnancy,” (1960) 2 J.African Admin. 4, and references 


therein. 
* For which see J. N. D. Anderson, Islamo Law in Africa, 1954, 
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the verbal variations are legally insignificant,’ that a court may 
only administer customary law, though it may incidentally have 
regard to custom not having the force of law, e.g., for weighing 
evidence, for deciding what constitutes provocation, and in assess- 
ing what punishment is suitable. 


Native Customary Law AS A QUESTION or Facr 


That, in England, any local custom at variance with the law of 
the land should be proved by the party alleging it is fair and 
reasonable; and similar considerations might seem relevant in 
Africa, since customary law derogates from the general law as 
applied by the courts. It is true that customary law is in a sense 
e local or personal, since it attaches to a given tribe or the members 
of that tribe, or to the area within which they are dominant. 
Nevertheless, as far as the Africans who are members of that tribe 
are concerned, their customary law is not an occasional variant 
from the general law applicable to them; it is their general law , 
prima facie applicable in civil and criminal matters. The tests for 
its application, and the method by which its rules are ascertained, 
should not be blindly borrowed from the English law relating to 
local custom. After a period of uncertainty, colonial courts have 
recognised as much; e.g., the English test of antiquity (that a 
custom should date from a.D. 1189), which was applied to African 
, customary law in the early Gold Coast case of Welbeck v. Brown," 
has since been impliedly abandoned.’ 
If the analogy is not to be made with local custom in England, 
with what is it to be made? The answer given by some colonial 
courts is, with foreign law: ‘‘ As native law is foreign law, it must 
be proved as any other fact." !° This dictum of Francis Smith J. 
overstates the case; customary law is not foreign law, though its 
rules may be unknown to the judges who have to apply them; nor 
is the proof of customary law identical with that of other facts. 
The analogy has, however, a certain force; one may compare the 
rules that customary law must be specially pleaded by the party 
alleging or relying on it; that it must be proved by witnesses; that 
the effect of their evidence is for the judge and not the jury. But 
the analogy is not complete: there are other methods of ascertain- 
ing customary law; and the operation of the second branch of the 
rule in Angu v. Atta™ may take a particular rule of customary 
law out of the realm of fact, and into the realm of law, of which 
judicial notice will be taken. : 


7 Cf. Ayoola £ ors. v. Folawiya & ors. (1942) 8 W.A.O. A. 89 (Nigeria), on the 
construction of " Mohammedan Law or Custom.’ 

8 (1882) Sarbah F.C.L. 185 (Gold Coast). 

9 Seo Mensah v. Wiaboe (1925) D.Ct. 1921-1925, 172 (Gold Coast). 

10 Hughes v. Davies (1909) Renner 550, at 561 (Gold Coast). 

11 (1916) Gold Coast Privy Council Judgments, 1874-1928, 48, 44 (P.C.): " par- 
ticular customs " may ''by uent proof in the courts, ‘become so notorious 
that the courts will take judicial notice of them.” 
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Native Customary Law to be Specially Pleaded 


Whilst there does not appear to be express legislation on the point 
in every territory, customary law, if relied on by a party to a civil 
case, must usually be specially pleaded. This was laid down in the 
Gold Coast case (in the West African Court of Appeal) of Bonsi v. 
Adjena??; but the practice has been specifically provided for in 
the new Gold Coast?!» Supreme Court Rules, modelled on the 
English Supreme Court Rules, which say **: 


* In all cases in which the party pleading relies upon a 
native law or custom, the native law or custom relied upon 
shall be stated in the pleading with sufficient particulars to 
show the nature and effect of the native law-or custom in 
question and the geographical area and the tribe or tribes to 
which it relates." 

This admirable provision “—-which might be copied elsewhere 
with advantage—may go far to rectify the rather loose way in 
which, in the past, customary law has been applied, without a 
sufficient realisation that it may radically vary, from tribe to tribe, 
and that a book or dictum on, say, Fante law is of little OR value 
for the decision of a case on Ewe law. 


Native Customary Law to be Proved by Witnesses; the Rule in 
Angu v. Átta !5 


Their Lordships of the Privy Council laid it down in this Gold 
Coast case that— 


** As is the case with all customary law, it has to poe ; 
, in the first instance by calling witnesses acquainted with the 
native customs until the particular customs have, by frequent 
proof in the courts, become so notorious that the courts will 
take judicial notice of them,” 1* : 
This dictum was approved in the later Gold Coast case of Amissah 
v. Krabah!!; it has, in addition, been widely followed in other 
territories.!* 


13 (1940) 6 W.A.C.A. 241. 

128 To avoid confusion, '' Gold Coast" ıs used throughout this paper to include 
‘“ Ghana," where appropriate. 

13 Supreme Court (Ol Procedure) Rules, Ord. 19, r. 81; made under s. 107 of 
the Courts Ordinance, c. 4, Laws of the Gold Coast, 1951 Revision. 

14 But ıt is inapplieable to trials without written pleadings, as many civil 
proceedings by uliterate parties unassisted by counsel before the subordinate 
courts may be. 

15 (1916) Gold Coast Privy Council Judgments, 1874-1928, 43. 

16 At p. 44. 

ir (1986) 9 W.A.C.A. 80, at p. 81 (P.C). 

15 Uganda: see Kigu v. Lukiko of Buganda (1948) 6 Ug.L.R. 118, at p. 117, 
and the Evidence Ordinance, c. 9, s. 46. 

Sierra Leone: see Macauley v. Bungay (No. 1) (1980) 2 B.L. Law Recorder 
28 (W.A.C.A.). 

Nigeria: the Evidence Ordinance, c. 63, s. 14, adopts the principles of 
the rule m Angu v. Atta; snd see also ss. 56 (1) and 58. 

Nyasaland: see Mwase and the Blackman's Church of God which 1s in 
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Who are eligible witnesses to native law and custom? 
generally assumed that the witnesses must be “‘ expert ^; and 
they should be native Africans. Neither of these requirement. 
it is submitted, essential (except where required by ordinan 
There are two ways in which the existence of a custom mt 
proved; by the testimony of witnesses able to testify to s 
occasions in the past when such-and-such was done (i.e., the 
witnesses of fact); and by the opinions of those with peculi 
special knowledge of the customary law, who state what, in 
opinion, the customary law on such-and-such a topic is (they 
of course, at the same time give specific instances of occasions 
the custom they allege has been followed). The former cou 
normally unduly laborious, so that the production of e 
witnesses is preferred; but there are occasions when actual e 
must be investigated (as where there is a dispute abou 
procedure for the deposition of a chief). 

Once one has discarded possible misrepresentation of the lay 
to the ignorance, bias, or corruption of witnesses, there m: 
other causes for a variation between the actual customary lav 
the lawas presented by expert witnesses. Two of these ; 
tendency to idealise the law, to present what it ought to be in 
of what it is; and a failure to appreciate that the ancient, tradi! 
law has been modified by subsequent practice, by native 
decisions, or by the influence of English ideas. 

Although there does not appear to be express provision o 
point in most territories, it is submitted, as a matter of prin 

ibo o effect of evidence given as to the existence of a cust 
for the-judge, and not for a jury or for assessors when sitting 
him (though assessors may be required to give their opinion o 
testimony). This is by way of analogy with the proof of fc 
law in English courts, though not with that of local custom. 

"The second branch of the rule in Angu v. Atta lays down t 
particular custom may become so notorious by frequent prc 
the courts that the courts will take judicial notice of it; this a 
of the law is considered later under the heading of “ Ju 
Notice.” 3 ! 


Tongaland v. Church of Central Africa, Sanga Division (1935) 4 Ny.L. 
and Mwale v. Kaliu (1950) 6 Ny.L.R. 169, at p. 171. 
i Northern Rhodesia: see R. v. Mporokoso (1989) N.R.L.R. 1988-194 
at p. 154. - 
For Hast Africa generally, of. Ndembera v. R. (1947) 14 E.A.C.A. 8 
see also the Indian Evidence Act, 1872, ss. 45 and 48; the L.E.A. 1s u 
in Kenya, Tanganyika and British Somaliland. 

19 Cf. the mention, in Angu v. Atta, of “ witnesses acquainted with 
customs," and the wording, sd of the Uganda Evidence Ordinance, 
and of the Northern Rhodesia High Court Ordinance, s. 63. 

39 Cf. the Nigerian Supreme Court Ordinance, s. 19, and Sierra Leone 
Ordinance, s. 18. 

21 Bee pp. 258 et seq. 
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The function of assessors 


The law of most territories *? provides that British courts may 
summon to their aid chiefs or other persons expert in the customary 
law to advise them as assessors, inter alia, on customary law. This 
power may extend to civil matters, to criminal proceedings, or to 
both. Almost universally a judge is empowered to sit with assessors 
in criminal matters. 

The idea of appointing assessors, by whatever name called, to 
sit with a judge and advise him on questions of fact and custom, 
was taken from the law of British India. An Indian judge, 
Bhashyam Ayyangar J., in a Madras case, King Emperor v. Tirumal 
Reddi,** stated what in his view the functions of an assessor are. 
He said-— 


*. . . assessors are analogous to expert witnesses and in 


principle the opinion of an assessor is substantially on the same 
footing as the opinion evidence of expert witnesses. .. . Thus 
it will be seen that provision was made by the legislature 
for Europeans administering justice in & foreign land and 
therefore deficient in their knowledge of te customs and habits 
of the parties and witnesses appearing before thengand also 
deficient in judging of their demeanour in the witness-box, 
having the benefit of the opinion ol two or more respectable 
natives of the land as assessors possessing such knowledge and 
judgment . . . the opinion of an assessor given upon the whole 
case tried before a Court of Session or any portion of such 
case is, in principle, on the same footing as the opinion evidence 
of a person specially skilled in foreign law, science or art.” 


These observations were cited and approved by the Court of Appeal 
for Eastern Africa in a criminal appeal from Kenya, R. v. 
Mutwiwa.*> The question for decision was whether a judge was 
entitled to take into consideration the opinion, unsupported by 
evidence, of one of the assessors in regard to the existence of a 
certain type of native oath. The court answered in the affirmative; 
but this finding is suspect in the light of the later decision of the 
Court of Appeal for Eastern Africa in a criminal appeal from 
Tanganyika, Ndembera v. R.** Accused had killed deceased whilst 
the latter was arresting him; and the question at issue was whether 
this arrest was justified by native law and custom (and thus the 
killing murder), or not. The trial judge held that the arrest was 
lawful by native law and custom. On this the Appeal Court 
commented— 


22 Cf. Sierra Leone Courts Ordinance, s. 18; Gold Coast Courts Ordinance, 
s. 87 (2); Uganda Civil Procedure Code, s. 91 (1); Kenya Civil Procedure 
Code, s. 87 (1), Criminal Procedure Code, s. 268. Sangan a and Northern 
Rhodesia have similar provisions, and see also Tanganyika Subordinate Courts 
Ordinance, s. 11, and al Courts Ordinance, s. 88 (4) (a). 

23 But India only had assessors in criminal cases. 

74 (1901) I.L.R. 24 Mad. 523. 

25 (1995) 2 H.A.C.A. 66. 

26 (1947) 14 E.A.C.A. 85. 
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** This statement of the law by the learned judge would ` 
unimpeachable if there was evidence on record from which t 
existence of the custom could be inferred." 

But there was no evidence, except the opinions of the assesso 


“ Had such evidence been forthcoming, either pro or contr 
or both, the opinions of the assessors would then have be 
pertinent and could rightly have been acted upon by the learn: 
trial judge.” 37 

The court further observed in R. v. Mutwiwa?* that the fun 
tion of assessors in Kenya was essentially the same in crimin 
and in civil cases. It is submitted, however, that the roles 
assessors in criminal and in civil proceedings are not the sam 
though there is a considerable overlap. The functions of assessc 
can be collected under two heads—their duty to assess, and the 
duty to advise. First, assessors may assess or weigh the eviden 
and whether an accused is guilty or not, in the light of their speci 
knowledge of African habits, customs, modes of thought, a 
language; they are peculiarly qualified to judge the probability 
the story told by a Witness, and may detect in his demeanour wh. 
may escap» the presiding judge. In this role the assessor's task 
similar to that of the jurors, though he gives no verdict, but on 
his opinion, on the evidence. Secondly, the assessors’ duty is 
advise the judge or magistrates on the matters of which they ha 
special knowledge, and to give their view, in the abstract, of wh 
the custom or law is in the circumstances postulated. The form 
function is of special importance in criminal, the latter in civ 


^ proceedings. When they act as advisers on African life ai 


customs. the^.opinion of assessors is not, by itself, admissib 
evidence of those matters upon which a judge is entitled to re. 
in reaching a decision.?? This is a salutary rule, as the party : 
whom such an opinion is unfavourable has no chance to contest tl 
opinion, or introduce rebutting evidence, or cross-examine tl 
assessors. The assessor is not, therefore, an expert witness in tl 
ordinary sense. It would seem sound practice for the opinion 
assessors, on matters of customary law pertinent to the case, to | 
given publicly, and to be recorded in writing.?? 

Whether the rules suggested here for the use of assessors are, | 
indeed should be, followed by administrative officers when exercisi 
their appellate or revisionary powers in cases from native courts 
is difficult to say. The system of assessors is open to abuse, . 
where the assessors sitting with a District Commissioner hearing £ 
appeal from a native court are members of the native court whic 


27 At p. 86. 

as (1935) 2 R.A.C.A. 66. 

29 Ndembera v. R. (1947) 14 E.A.C.A. 85; Mwale v. Kaliu (1950) 6 Ny.L.: 
169; R. v. Mporokoso (1989) N.Rhod.L.R. 1938-1942, 162; Nigerian Eviden 
Ordinance, c. 63, s. 14. 

30 Seo Dhalamini v. R. [1948] 1 All E.R. 463 (P.C., Swaziland); and al 
Kwanin v. Ewuah (1955) P.C. Appeal No. 6 of 1954 (Gold Coast). 
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originally tried the case. It is noteworthy that the institution has 
been criticised in its country of origin, India, and that legislation 
has been recently introduced abolishing it. 


Referees 

Provision is made in a few territories for the reference of 
points of customary law to referees, who will be chiefs or other 
persons with special knowledge of customary law, or bodies with 
similar knowledge.*! The referees have similar functions to the 
* assessors ° we have been considering above, but their opinion 
on customary law is evidence thereof (unlike that of assessors), and 
that evidence is presumed correct, though the presumption can 
presumably be displaced by evidence to the contrary. If the pre- 
sumption is irrebuttable, then the referees! statements of customary 
law are statements of law, and not evidence of fact at all. The 
latter interpretation of the similar provision in the Gold Coast 
Colony Supreme Court Ordinance, 1876, seems to have been 
assumed as the right one by Gold Coast judges; e.g., in the old case 
of Toku v. Ama.” 2 

The Gold Coast Colony courts used, at an early period, to ascer- 
tain the relevant customary law by writing a letter^to a local 
* king” or chief, in which they requested the chief to give his 
opinion on the case stated (the identity of the parties being theoreti- 
ealy concealed). We find the Supreme Court at a later date 
referring & question of customary law to a native authority (e.g., 
to the Ga State Council in the case of Sackeyfio v. Tagoe **). 


By section 89 of the present Gold Coast Courts Ordinance," 
the Supreme Court or & magistrate's court may, in a dioe 


matter, refer a question as to the rights of any native under native 
law and custom to a competent Native Court for determination. 
No appeal lies from the Native Court's decision on the issue; but 
the court seised of the case may adopt the Native Court's finding 
in whole or in part, or reject it in toto.?5: 3° 


Teatbooks 


Customary law may be proved as a fact by documentary, as well 
as by oral, evidence, where books or manuscripts purporting to 
describe native law and custom are admissible in evidence. If 


31 Cf. the Nyasaland High Court Ordinance, s. 16. 

33 (1890) Sarbah, Fanti L.R. 58; the dangers of this view are obvious. 

33 (1945) 11 W.A.C.A. 78. 

34 c, 4. 

35 Quaere whether the power of the court (under Gold Coast R.8.C., Ord. 87A) 
to appoint an independent expert as ''Court Expert" apples where the 
question for an expert witness is one of native law or custom. 

36 And cf. Bomahland Indian Evidence Act (Modification) Ordinance, c. 14, s. 2. 

87 Cf. Uganda Evidence Ordinance, s. 58, which is identical in wording with 
the Indian Evidence Aot, 1872, s. 60 (in force in Kenya, Tanganyika and 
British Somahland); Nigerian Evidence Ordinance, s. 88; Gold Boat Courts 
Ordinance, s. 87 (2). For the Indian Riwaji-i-am (or public record of village 
and tribal customs) see Mayne, Hindu Law and Usage, 11th ed., 62. 
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the statements of customary law are treated as binding or conclu- 
sive, then the book is an authority, and the customary law is 
administered 8s law (e.g., in the Gold Coast); whilst if the state- 
ments are only evidence of what the customary law is (as in 
Uganda and elsewhere), then that law is ascertained as fact. 

'The first.point is that it is possible to have a legal textbook 
dealing with customary law, despite the fact that customary law 
must generally be proved by witnesses, and despite the observation 
of Verity C.J. in the Nigerian case of Adedibu v. Adewoyiny* 
where he said, in regard to a work dealing with native land tenure 
which was relied on by the trial judge: 

“The learned judge appears to have referred to it as 
though it were a legal textbook of such authority as would 
warrant its citation to the court, which it certainly is not, for 
native law and custom is a matter of evidence and not of law." 

In the Gold Coast the British courts are specifically empowered 
to “ give effect to any book or manuscript recognised in the Gold 
Coast as a legal authority ’’*°; in fact Sarbah’s Fanti Customary 
Laws has been very frequently cited to the Gold Coast courts 
(even as“tm authority for non-Fante custom). In the courts of 
the Union of South Africa and the High Commission Territories 
such legal textbooks as that by Whitfleld on South African Native 
Law are constantly referred to. To be a work of legal authority it 
would seem, at first sight, that the author should possess pro- 
fessional legal qualifications, and that the approach, arrangement 
.. and scholarship should be those of standard English legal text- 
books. A treatise by an anthropologist or administrator would 
thus, prima facie, not come within this category. It is all the 
more remarkable that a work by a well-known. anthropologist, 
I. Schapera, viz. his Handbook of Tswana Law and Custom (the 
Tswana being the eponymous people of Bechuanaland), should be 
frequently cited and followed in the courts of the Union. In the 
Uganda case of Njirwa v. Kagang'ama*?" a similar compliment 
was paid to a work by a deceased anthropologist, Roscoe, on The 
Banyankole. 'The question was whether, by the customary law 
of Ankole, an African was entitled to make a will. The learned 
judge referred to Roscoe's old treatise, which says (at p. 144) that 
a man may nominate the successor to his estate, and applied this 
statement of the law to the present case (which in fact dealt with 
a rather different question, whether a man might bequeath part of 
his property away from his general heir). 

In the already cited Nigerian case of Adedibu v. Adewoyin *! 
the court came down on the other side. "The dispute concerned the 
appointment by Yoruba customary law of the Mogaji of a House 


38 (1951) 18 W.A.C.A. 191, at p. 192. 
39 Courts Ordinance. s. 87 (9). 

*9 (1985) 5 Ug.L.R. 146. 

41 13 W.A.C.A. 191, at p. 192. 
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(i.e., the head of a lineage or family). Conflicting evidence on the 
traditional custom in the matter had been adduced by each side 
in support of rival claimants to the position. The learned trial 
judge, in his judgment, had also referred to a published work by 
Ward Price, Memorandum on Land Tenure in the Yoruba 
Provinces, the author being an administrative officer who had 
carried out an intensive investigation of the customary law. On 
appeal to the West African Court of Appeal, one ground of appeal 
was that the court of first instance had erred in basing its judgment 
on this Memorandum. 


Verity C.J., delivering the judgment of the W.A.C.A., said *"— 
«€, . . It is well established that native law and custom is a 
question of evidence. It is only in so far as this case is based 
upon such law and custom that Mr. Ward Price’s Memorandum 
is relevant. By section 88 of the Evidence Ordinance, c. 68, 
it is provided that: 

‘In deciding questions of native law and custom the 
opinions of native chiefs or other persons having special 
knowledge of native law and custom and any book or 
manuscript recognised by natives as a legal authority are 
relevant.’ 

In my view this involves two postulates, firstly that the 
Memorandum must form part of the evidence in the case, and 
secondly that it must be shown that it is a book or manuscript 
recognised by natives as a legal authority. In the present 
case it does not appear to have been tendered in evidence. 
The learned judge appears to have referred to it as though it 
were a legal tekthook of such authority as would warrant its 
citation to the court, which it certainly is not, for native law 
and custom is a matter of evidence and not of law. Moreover, 
whatever may be the respect due to the result of the writer’s 
researches, they are only relevant as evidence if shown to be 
recognised by natives as a legal authority, which again was 
not done in the present case. The learned judge makes 
reference to an earlier case in which he states that this 
Memorandum was relied on by both parties, from which he 
assumes that it is regarded as a legal authority. I do not think 
this necessarily follows, but in any event, the question is, 
as I have said, a matter of evidence and therefore a matter 
of legal proof and not a matter to be assumed. In my view, 
therefore, the learned judge erred in so far as he based his 
conclusions upon this document, which was not properly 
before him as part of the evidence in this case." 


Judictal decisions 


How far are judicial decisions evidence of African customary 
law, as opposed to precedents which establish customary law 
88 law? 


42 At p. 199. 
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Cases involving customary law rarely reach th 
originally, but only by way of appeal or revision,’ 
are normally required to commence proceedings in 
petent court, to wit, a native court. It follow 
between Africans have already been adjudicated 
which treats customary law as & matter of law, 
evidence, before they reach a British court. How 
court to classify a finding of customary law by a 
first instance or a native appeal court? On t 
customary law is a question of fact in a British c 
court's finding of customary law should be treated 
court as if it were a finding of fact. An appeal: 
consider and reject a finding of law in the court b 
is a presumption that a finding of fact by a court ` 
the witnesses or which is peculiarly qualified t 
existence or nature of facts is correct. On this argt 
expect to find that appeal courts were reluctant t 
ments of customary law in the native court of first 
indeed is the case: the principle was vigorously 
Uganda case of Kigizi v. Lukiko of Buganda,** whe: 
had been prosecuted before the Principal Native Cc 
by the Buganda native government for an alleged 
Buganda customary law, viz., marrying the mothei 
(or ruler) of Buganda. The learned judge of the 
which the case had come on appeal, by way of the J 
from the Buganda court), after remarking that prc 
different in native courts and British courts, went 


©... generally speaking, where a Native 
that a certain act is contrary to custom an 
should I think be reluctant to hold otherwi 
very substantial grounds and should, unless i 
to natural justice, give effect to the custom i 
provided of course that it agrees with the 
finding as to custom." 
The learned judge, on the point whether the native 
that the act was contrary to customary penal la 
held in effect that this must be left in the hands of t 
which was the best judge of whether it was a cr 
State and the whole community meriting criminal 
With all respect, this is hardly a satisfactory 
vital that criminal law should be certain, and 
customary criminal law as much as to any oth 


43 Except where the proceedings concern a claim or charge 
law, or there is & '' mixed transaction '" (involving both E 
law), or where the dispute ıs between a native African m 
where natural justice, the absence of a competent native co! 
of or the amount at stake in the case, require or indicat 
not be in & native court. 

44 (1048) 6 Ug.L.R. 118. 

45 At p. 116. 
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question before a native court is not whether the defendant com- 
mitted the offence alleged, but rather whether the act or omission 
constitutes an offence by customary law at all, an appeal court 
should be specially vigilant on behalf of accused, and should not 
lightly surrender the decision to the court of first instance. A 
Nyasaland case, Limbani v. H.** is relevant here. This was a 
criminal appeal before Jenkins C.J., the accused having been 
found guilty of adultery by a native court, the native court holding 
adultery to be a criminal offence by customary law. The learned 
judge refused to accept this finding (despite previous decisions of 
the native court the same way) on the ground that inquiry showed 
that the native law and custom prevalent in the district in question 
did not recognise adultery as an offence, and that native court 
decisions alone could not make it so. 

The principle under discussion applies to civil, as well as to 
criminal, law; and to modified, as well as to ancient or original, 
native custom. That is the effect of the Uganda case of Kajubi 
v. Kabali," before the Court of Appeal for Eastern Africa, which 
involved the Buganda customary law of suctession. The Lukiko 
court of Buganda had applied a modified customary law; Gray 
C.J., delivering the judgment of the E.A.C.A., accepted the 
Lukiko court’s statement of customary law, and said that there 
would have to be “‘ very strong and cogent reasons ™ before the 
statement could be held wrong in an appeal court. But the 
presumption in favour of a native court’s finding of customary law 
is not so strong where it is a question of modified, and not original, 
native custom; as the Judicial Committee observed in the 
Nigerian appeal of Eleko v. Government of Nigeria ** : 


*, . . the more barbarous customs of earlier days [e.g., to 
kill, and not to banish, & deposed chief] may under the 
influence of civilisation become milder without losing their 
essential character of custom. It would, however, appear to 
be necessary to show that in their milder form they are still 
recognised in the native community as custom, so as in that 
form to regulate the relations of the native community inter se. 
In other words, the court cannot itself transform a barbarous 
custom into a milder ome.*? Tf it still stands in its barbarous 
character it must be rejected as repugnant to “‘ natural justice, 
equity and good conscience." It is the assent of the native 
community that gives a custom its validity, and, therefore, 
barbarous or mild, it must be shown to be recognised by the 
native community whose conduct it is supposed to regulate.” 


Gray C.J., in Kajubi v. Kabali,“ held that the principle expressed 
in Eleko v. Government of Nigeria ** applied equally to customs 


+s (1946) 6 Ny.L.R. VT 

«7 (1944) 11 E.A.C.À 

m pas] A.C. 662, d "678. 
italics. 
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in Buganda, if for “ barbarous”? we substitute f original," and 
for “ milder,” ** modified." He said °°: 

**'The native community may assent to some modification 
of an original custom, but the modification must be made with 
the assent of the native community. It cannot be made by an 
individual or a number of individuals. Least of all can it be 
made by a court of law.” 


The reluctance of the appeal courts to disturb a native court's 
finding of customary law, and the fact that they treat such a 
finding as one of fact, may, when taken with the Privy Council's 
settled practice regarding concurrent findings of fact, lead to an 
unsatisfactory situation where the customary law is not fully 
canvassed and examined except in the original court. 'The 
attitude of the Judicial Committee is clearly brought out in the 
Nigerian appeal of Ometa v. Numa," where their Lordships 
observed— 

**'The question was . . . entirely a question of fact and a 
question depending upon the knowledge of tribal tenures and 
of the habits a&d customs of native people in relation to 
dealings with land. It was decided by both courts in favour 
of the defendants, and it appears to be a case peculiarly within 
the principle of the rule that their Lordships have laid down 
themselves, that as a general rule they will not interfere with 
concurrent finding of fact in cases of this description." *? 


The Privy Council rule about concurrent findings of fact may 
have very good reasons behind it; but it also has a certain attrac- 
tion to eourts below the Judicial Committee, and there is a risk 
that some appeal courts (especially territorial Supreme Courts and 
regional Courts of Appeal) may adopt a similar rule in cases which 
may already have been before two or three courts successively. 
In this way the development of customary law as law might be 
seriously impeded. 
What is the effect of a previous final judgment inter partes on 
: the same or similar cause of action, or where a rule of customary 
law was proved in evidence, or was relied on by the court in 
arriving at its decision? First, as between the parties and their 
privies, the decision operates as an estoppel per rem judicatam (if 
so pleaded) and debars the parties from re-litigating, in later pro- 
ceedings, the same cause of action, and from contesting the rules 
of customary law which formed the ground or part of the ground 
for the earlier decision.? Where a rule of customary law was 
proved or asserted by a party in the earlier proceedings, but it did 


59 At p. 87. 

51 11 N.L.R. 18 (P.C.). 

52 Bee also the Gold Coast appeal, Ameyaw III v. Safo (1947) P.O. Appeal 
No. 66 of 1946 and the very recent Nigerian appeal, Chief Joseph Wobs v. 
Att.-Gen., Federation of Nigeria (1956) P.C. Appeal No. 18 of 1953, unreported. 

53 The earlier a is also relevant by the terms of the Indian Evidence 
Act, 1872, s. 18. 
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x & 
not form part of the ratio decidendi, then that rule does not bind 
him in subsequent proceedings as law, though he may be estopped 
from later denying it. To summarise, previous decisions inter 
paries may either conclusively declare the law binding between the 
parties or may be admissible as evidence of that law. 


Decisions between strangers 


These, by virtue of being res inter alios acta, cannot be conclu- 
sive of the law binding on persons not party to the decision, unless 
they are judgments in rem, or enable later courts to take judicial 
notice of the customary law as found.** But such decisions are 
admissible as evidence of custom in the terms of the Indian 
Evidence Act, 1872, s. 18, and by the English law relating to local 
custom, it being a matter of public and general interest what the 
rules of customary law are. 


NATIVE Customary Law as A QUESTION or Law 


The ascertainment of customary law as if it were a matter of fact 
or of foreign law, to be proved by evidence, has many practical 
_ disadvantages; it may work injustice between the parties, and it 

is juristically inelegant. In the early, formative stage of customary 
law as applied by the courts, the proof of customary law as fact 
may be an inescapable necessity; but the goal must be to place 
customary law on an equality with the rest of the body of law 
that the courts are empowered to administer, i.e., apt to be 
judicially noticed as part of the law of the land. The doctrine of 
judicial notice as expounded in the second branch of.the rule in 
Angu v. Atta" serves progressively to incorporate the rules of 
customary law in the fabric of the law of the land; but the progress 
is slow. "This has led legislators, administrators and others con- 
cerned with the development of African law to examine other 
means. Codification has a superficial attraction as the ready 
answer to the problem; but the modern view, in the light of 
experience with the Natal Code, shies away from codes in favour 
of manuals or records which shall be guides rather than authorities. 
A similar method of making the law accessible is through declara- 
tions by native authorities; but where the power has been given 
by statute it.has rarely been used. If customary law is truly law, 
a single decision of a court would be a precedent of binding or 
persuasive authority for the future; but the method of case-law 
has been little used, except in the native courts. Legal textbooks, 
too, might be accepted as works of authority; but these are 
generally still to be written. A further complication is this, that 
when customary law is administered as law by virtue of its having 
been judicially noticed, laid down in a binding precedent, codified, 


54 Bee below at pp. 258 et seq. 
55 (1916) Gold Coast Prive Council Judgments, 1874-1928, 48 (P.O.). 


s 


On a 


258 THE MODERN LAW REVIEW Vor. 20 


declared, or stated in a work of authority, the basis of its applica- 
tion alters. The binding force of custom ultimately rests on the 
fact that it is habitually obeyed by those subject to it; if not 
fortified by established usage it is not law. But once custom has 
been codified or settled by judicial decision, its binding force 
depends on the statute or the doctrine of precedent; in short, it 
ceases to be customary law. A divergence is therefore not merely 
possible but likely between the law as administered by the courts 
and that followed by the public. The doctrine of judicial notice 
and the doctrine of precedent do not appear to be flexible enough 
to meet this divergence, in the absence of statutory provision or 
other direction to the contrary. African social, political and 
economic life are altering rapidly and radically, which makes the 
question of modification in customary law one of great importance. 
Old customs disappear or are modified; new ones appear to deal 
with new situations. The Gold Coast Native Courts (Colony) 
Ordinance,** s. 2, defines ** native customary law ' as ** a rule or 
a body of rules . . . which obtains and is fortified by established 
native usage . . . $’ so that, in the Southern Gold Coast at -any 
rate, usage triumphs over judicial recognition; and it is sub- 
mitted that, even where a custom has been judicially recognized, 
it is open to a party to show that it is no longer supported by 
established usage. But this Gold Coast provision is not found 
elsewhere. The dictum of the Privy Council in Eleko v. Govern- 
ment of Nigeria **—*‘ It is the assent of the native community that 
gives a custom its validity ’’—means (1) that when an “ original ” 
or f barbarous ° custom ceases to be recognised by the native 
community it loses the force of law; (2) that a court, whether 
British or native, cannot itself modify a custom; (8) that when a 
modified custom is alleged, then it must be shown to be recognised, 
in its modified form by the native community whose conduct it is 
supposed to regulate. But the dictum does not cover the case 
where a custom has been judicially noticed, but it is alleged that 
the custom as observed has altered from the custom as noticed. 
It the possibility of varying by oral evidence a custom which has 
been judicially noticed is allowed, then there is an end to the 
certainty which the judicial recognition of a custom is designed 
to achieve. 


Judicial notice 

The power of colonial courts to take judicial notice of customary 
law was expressly stated in the second branch of the rule in Angu 
v. Atta,® the first branch of which—requiring the proof of 


55 c. 98. 
57 Commissions on native courts in Nigeria and Sierra Leone have recommended 
its adoption 1n those territories, 
58 poa] A.C. 662, at p. 678. The dictum applied in the cases of Limbani v. 
: (1946) 6 Ny. Ts R. 8 and Kajubi v. Kabah (1944) 11 E.A.0.A. 34 (Uganda). 
59 G18) Gold Coast Privy Council Judgments, 1874-1928, 48. 
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customary law as a fact—has already been considered.*° The rule 
says that customary law must be proved in the first instance by 
calling witnesses 


* until the particular customs have, by frequent proof in the 
courts, become so notorious that the courts will take judicial 
notice of them." ` 
The Judicial Committee, when approving this rule in the later 
case of Amissah v. Krabah,** observed— 


“ Their Lordships have not been informed of any 
customary law so established [by judicial notice]; and they 
may observe that it would be very convenient if the courts in 
West Africa in suitable cases would rule as to the native 
customs of which they think it proper to take judicial notice, 
specifying, of course, the tribes (or districts) concerned and 
taking steps to see that these rulings are reported in a readily 
accessible form.” *? : 

To what extent may a judge or magistrate in a court in Africa 
tely on his own actual or presumed knowledge of customary law, 
and dispense with proof by other means? I$ is submitted, first 
of all, that & judge is not entitled to rely on his own personal 
knowledge of a rule of customary law, if unsupported by oral 
testimony or other proof." A judge, if he wishes to rely on his 
personal knowledge of custom, may follow the English practice 
and himself be sworn and give his information as evidence; but 
the better course is for him to call evidence himself, or suggest to 
the parties that they should do so, in support of his personal view. 
A judge may also rely on his own knowledge where his knowledge 
is generally shared (i.e., the fact is notorious), and where the rule 
has been judicially recognised. These aspects are considered 
below.** 

In the law of England the doctrine of judicial notice, that a 
court shall notice, without further evidence, things which are or 
are deemed to be notorious, covers, it is submitted, two main 
categories: matters of law and matters of fact. Facts which are 
matters of general or common knowledge—the usual course of 
nature, what animals are domesticated—are judicially noticed as 


60 Bee above, at pp. 247 et seq. 

$1 (1986) 2 W.A.C.A. 80, at p. 81 (Gold Cosst).- 

63 The ard's observation i8 an interesting one, which has not, however, been 
expressly acted upon. Presumably a court could only rule on e custom as 
worthy of judicial notice if that custom were material to the decision of a 
case before it. 

93 Cf. Ndembera v. R. (1947) 14 E.A.C.AÀ. 85, at p. 86 (Tanganyika); and see 

~ also Mwale v. Kaliu (1950) 6 Ny.L.R. 169. 

^ A further point to be borne in mind 1s that frequently an administrative officer 

‘ is called on to deal with a case involving customary law by way of revision 
of a native court's decision, and not by way of appeal. Normally revision 
takes place without any of the formal procedure appropriate to the hearing of 
an appeal, and the power to review may be exercised by the officer in his 
executive, and not in his magisterial, capacity. In these circumstances the 
ae will not be inhibited from relying on his personal knowledge of customary 
aw. 
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a matter of convenience, because it would be absurd and time- 
consuming to have formal proof of them; the basis of this rule is 
the notoriety of the facts concerned. But when a court is required 
to take judicial notice of matters of law, which are deemed to be 
within the knowledge of the court, the doctrine rests on a different 
principle; the notoriety of the law is irrelevant. Now in taking 
judicial notice of African customary law the two aspects of the 
doctrine are sometimes confused, i.e., it is not clear whether any 
given rule of customary law is noticed because it is & notorious 
fact, or because it has previously been recognised by & competent 
court and is now a rule of law. Both the dictum in Angu v. Atta * 
and the Nigerian Evidence Ordinance ** appear to support the 
former interpretation. The analogy with foreign law breaks down 
at this point, since foreign law cannot be judicially noticed. It is 
submitted that the misleading principle that native law is foreign 
law, to be proved as a fact, is at fault here, since it is based on 
what "Vaihinger*' would call an ‘“‘analogical fiction"; ie., 
customary law is treated as though it were foreign law for purposes 
of proof or ascertai&ment. Once so ascertained it applies as law. 
Hence if a rule of customary law is judicially noticed it should be 
noticed as law, and not as notorious fact, and the analogy with 
foreign law should be disregarded. 

The rule in Angu v. Atta" appears to have been borrowed 
from the law of England relating to the proof of usage in trades and 
professions so as to vary the existing terms of, or annex implied 
terms to, & contract. Now the principle upon which usage is 
admitted is essentially that it is notorious, and that it is thereby 
to form an implied term in a contract of the type affected by it. 
But customary law is not an implied term or series of implied 
terms; it applies whether a particular person was aware of its 
existence, or had turned his attention to its existence, or not. If 
customary law need not be notorious amongst those subject to it, 
the rule in Angu v. Atta * must be differently interpreted from the 
similar English rule. *' Notorious," in relation to African law, 
means—it is submitted— notorious to the judges or courts con- 
cerned with its administration. At the same time matters of 
common or genera] knowledge can be judicially noticed as notorious 
fact—judges have a wide discretion in what they thus admit; so 
the habits, manners or customs of the Africans can be judicially 
noticed. A distinction must thus be made between customs or 





65 (1916) Gold Coast Privy Council Judgments, 1874-1928, 48, 44; see especially 
the words '. . . until the particular customs have, by frequent proof in the 
courts, become so notorious that the courts will take judicial notice of them.” 

66 c. 68, s. 14 (2): *' A custom may be judicially noticed by the court if it has 
been acted upon by a court of superior or co-ordinate jurisdiction in the same 
area to an extent which justifies the court asked to apply it in assuming that 
the persons or the class of persons concerned in that area look upon the same 
as binding in relation to circumstances similar to those under consideration.” 

67 In his The Philosophy of '' As If." 

** (1916) Gold Coast Privy Council Judgments, 1874-1928, 48, 44. 
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habits, which ean be noticed as notorious fact, and customary 
law, which can be noticed as law. 


Case-law *? 


If native customary law were strictly a question of fact, then— 
as with foreign law— previous decisions on a point of customary 
law would be no precedent in subsequent cases. In practice, how- 
ever, previous decisions are relied on as expository of the law; 
courts are encouraged in this practice by the dictum in Angu v. 
Atia. Judicial decisions have, in England, been a major factor 
in legal development; their scope in Africa—at least for the develop- 
ment of African law—is much more limited, since the superior 
courts of several territories have no jurisdiction, original or 
appellate, in suits based on customary law, and the reporting of 
decided cases in those other territories where customary law is 
administered in the superior courts is generally inadequate. No 
clear doctrine has emerged regarding the effect of previous judicial 
decisions on customary law. Where these are treated as authority 
(binding where a custom has been previously judicially noticed 
in terms of the rule in Angu v. Atta, otherwise persuasive), 
problems may arise over the relative status of decision and usage.” 

It is in the magistrates’ courts (usually constituted by admini- 
strative officers) hearing appeals from native courts that the 
question of precedent is most likely to arise. Such courts will tend 
to follow the rulings of superior courts on customary law, whether 
judicially noticed or not; and they will also tend to follow their 
own previous decisions, though perhaps they are not bound to 
do so. 


Legislation 

An apparently attractive solution to the problem of the ascer- 
tainment of customary law is that of a written code; after all, the 
customary law of the Punjab was successfully recorded in writing.” 
Such a code might be enacted by the central legislature, or it might 
be the result of local legislation. 

The only attempt to codify customary law from the centre has 
been made in Natal. The Natal Code of Native Law, originally 
compiled and issued in 1875-1878 and 1891 respectively, was 
revised in:1982.7 Although that was the intention, in the nature 
of things the Code could not be made comprehensive and exclusive; 
‘there remain parts of the customary law which have not been 
codified, and these are to be proved to the satisfaction of the court, 


e Bee T. O. Elias, '' Colonial Courts and the Doctrine of Judicial Precedent ' 
(1955) 18 M.L R. 850 

70 (1916) Gold Coast Privy Council Judgments, 1874—1928, 48, 44. 

T! feo above at pp. 257 et seq. 

72 By Sir W. Rattigan, op. ctt.; his work, though lacking the force of a code, 
has great authority. 

73 See Stafford and Franklin, Principles of Native Law and the Natal Code, 1950. 
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in the usual way, by evidence. Parties can adduce evidence tending 
to supplement, but not to oust or contradict, the provisions of the 
Code. Modern opinion is against codification of customary law, 
in that it would freeze the law at one stage of its development, 
and would tend to inhibit future change at the hands of the courts, 
native and British. Natal’s initiative has thus not been imitated." 

Central legislation may also have an incidental effect on 
customary law, by abolishing, limiting, or modifying its rules. For 
example, Native Courts Ordinances prescribe how customary law 
is to be administered, and may expressly restrict its application 
through ‘‘ repugnancy-clauses.’? In some territories much of the 
customary criminal law has thus ceased to apply. 

Local legislation, i.e., by native or local authorities, may also 
be a source of customary law; directly, where customary law is 
declared or modified; indirectly, where local rules, orders and by- 
laws restrict its operation. The law of many territories contains 
provisions which enable native authorities to declare, in prescribed 
form, any part of the customary law applicable in their areas.'* 
The power has been sparingly used. The Basuto Laws of 
Lerotholi?* are, in their 1946 form, mainly a collection of rules and 
orders unconnected with customary law; the first part, the 
Declaration of Basuto Law and Custom, is the product of the 
Basutoland National Council. The Council in fact lacks legal power 
to make an enforceable declaration of custom; nevertheless, the 
Laws of Lerotholi are reported to be unhesitatingly followed in the 
Basuto Native Courts, and even to be treated as of some authority 
in the High Court of Basutoland. This Declaration is not, how- 
ever, a complete or ordered statement of Basuto customary law. 
H. Cory’s statement of Sukuma Law” is in effect a declaration by 
the native authorities in Sukumaland of their customary law, 
although not made in pursuance of any statutory power. 

Native authorities are also permitted in many territories to 
modify their customary law by declaration or resolution.'? This 
power has also been sparingly used. Declarations and modifica- 
tions of customary law generally have the force of law in the native 
courts of the area in question, and are admissible as evidence of 
. that law. Some competent students of the law in Africa look to 
such declarations and modifications of customary law as the best 


™ But see R. J. H. Pogucki, ' A Note on the Codification of Customary Land 
Law in the Gold Coast'' (1956) 8 J. African Administration 192. 

75 e.g., Ashanti, Gold Coast: Native Law and Custom (Ashanti Confederacy 
Council) Ordinance, c. 102. 

16 Originally compiled in 1908, published in 1999, and re-issued in revised form 
in 1946 


77 In his Sukuma Law and Custom, 1958. the materials for which were collected 
and formulated in close collaboration with the various native authorities in 
Sukumaland, Tanganyika. 

78 e.g., Sierra Leone Protectorate Ordinance, c. 185, s. 6 (T): ''. . . it shall be 
lawful for a District Council, with the approval of the Governor in Council, to 
make rules altering or modifying native oustomary law in the District and all 
Native Courts in the said District shall take cognisance of all rules so made.’ 
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way in which the present law can be made available, and in which 
it ean be modified to suit future developments. 

Again, local legislation by means of rules, orders and by-laws 
often has the effect of varying customary law. The Ashanti Con- 
federacy Council, for instance, at various times made rules regu- 
lating the payment of adultery fees, the cultivation of cocoa farms, 
repayments on divorce, ete."? . 


= Envoi 


This paper seeks merely to describe the machinery for the ascer- 
tainment of customary law; space does not permit examination of 
how the machinery works in practice. Nor has anything been said 
about the ascertainment of customary law in the native courts, 
which was not, but which is and will be, a problem to be tackled. 
Since it is practice that breathes life into the law, a complementary 
paper that would deal with these aspects of the subject is urgently 
needed, if a full picture is to be given. Deficiencies in the ascer- 
tainment and administration of customary law revealed by reported 
cases emphasise the need for such an examination. 
A. N. ArrorT.* 


*9 For which see J. N. Matson, Digest of the Minutes of the Ashanti Confederacy 
Council, etc., 1951. 

* M.A., PH.D., Lecturer in African Law, School of Oriental and African Studies, 
University of London. 


REPORTS OF COMMITTEES 


PERPETUITIES 


Tue Law Reform Committee's Fourth Report (Cmnd. 18 (1956) ) 
is concerned with the Rule against Perpetuities. A summary is 
difficult since the Report is closely reasoned clear and concise; it 
sets out the law as it now stands, the defects in the application of 
the Rule, the possible methods of reform and substantial suggestions 
for the Rule’s amendment. The Report, as does the Rule, falls 
into three heads. ** First there is the rule against remoteness of 
vesting whieh invalidates any trust or limitation which might by 
possibility fail to become vested in interest (if it vests at all) within 
the permitted period of a life or lives in being and twenty-one years 
thereafter. Secondly, there is the closely allied rule against 
restrietions on alienation which invalidates trusts or limitations 
whereby property is rendered inalienable for longer than the 
permitted period. Thirdly, there are the rules against excessive 
accumulations which restrain the accumulation of income for longer 
than the appropriate statutory periods." 

Considering the first and most important limb of the Rule, the 
Committee takes it to be “beyond argument"! that there must 
be some limit on the vesting of future interests and approaches the 
matter from the point of view that it is only in the permitted period 
that a change could be introduced. After discussing the difficulty 
of using a ** Royal lives " clause, the Committee recommends that 
“ the perpetuity period shall be such a period of years not exceeding 
eighty years as may be specified in the instrument creating the 
limitation but that if no such period is specifled the period shall be 
the existing perpetuity period." 

The Report then discusses the three principal methods of reform 
to remove the existing defects in the application of the Rule. From 
this emerges the following (among eighteen, on this limb of the 
Rule alone) substantial recommendations as amendments to the 
Rule. First that no limitation should be invalidated by an 
* impossible possibility and that 


* (a) there should be a presumption, rebuttable by any 
evidence to the contrary tendered at the time at which the 
matter falls for decision (but not subsequently)— 

(i) that no woman who has attained the age of fifty-five 

years is capable of bearing a child; and 

(ii) that a male or female who has not attained the age of 

fourteen years is incapable of procreating or bearing 
a child; and 3 
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(b) that medical or surgical evidence that a male or female 
of any age is incapable of procreating or bearing a child should 
be admissible in any court in order to establish such incapacity, 
and that the court should be empowered to accept such evidence 
of a high degree of improbability of procreation or child- 
bearing as it thinks proper as establishing such incapacity.” 

Secondly, that the validity of a limitation should depend not on 
the facts which may occur but on the facts which do in fact occur, 
that is, that the principle of * wait and see’’ should be applicable 
in determining the validity of the limitation and that the trustees 
should be able to apply to the court as to such validity. Thirdly, 
that no class gift should be invalidated by the failure of the 
limitation to some only of the members of the class. Fourthly, 
that no limitation which itself complies with the Rule should be 
invalidated solely by reason of being preceded by one or more 
invalid limitations, and where a limitation is void for perpetuity 
any subsequent valid limitation should be accelerated. Fifthly, 
whereas any option contained in a lease enabling the lessee for the 
time being to purchase the freehold or other superior interest should 
be wholly exempt from the rule, any other option to acquire an 
interest in land which purports to be exercisable for a period in 
excess of twenty-one years from the date of the grant should be 
valid and exercisable during’ such period of twenty-one years, 
but thereafter it should be void even as between the original 
parties to it. 

In considering the second limb of the Rule, the Committee feels 
that the problem is now linked with the wider question (outside the 
Committee’s terms of reference) whether any trust can validly exist 
if the objects of the trust are not human beneficiaries but animals 
or some purpose (see Re Astor’s Settlement Trusts). In a 
narrower sense the problem arises in particular in relation to the 
upkeep of graves and tombs, and to lay the dust on the difficulties 
of Re Chardon? the Committee recommends that it should be 
possible to subject a limited sum of money (it suggests £1,000) to 
a trust valid in perpetuity to use the income for the maintenance 
of any grave, tomb or monument. 

Finally, on the third limb of the Rule the Committee considers 
that on the whole the general scheme of statutory regulation of 
accumulation calls for no change. 

P. STANLEY. 


1 [1952] Ch. 584. 
2 [1928] Ch. 464. 
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NOTES OF CASES 
GOLD CLAUSES IN DOMESTIC TRANSACTIONS 


Tue difference between a promise to pay £100 in notes and a 
promise to pay £100 in silver coin lies in the manner of payment. 
But let gold coin be substituted for silver coin and, according to 
Feist v. Société Intercommunale Belge d'Electricité * the difference 
becomes one of amount. A promise to pay £100 in gold coin is 
not a promise to pay £100, but such amount as wil buy £100 
in gold coin. 

If this is the meaning we must give to a promise to pay £100 
in gold coin, what is meant by a promise to pay £100 “in gold 
coin or in notes to the equivalent value of gold coin? 

In Treseder-Grifjn v. Co-operative Insurance Society, Ltd. ? 
this question arose in an action brought by a landlord claiming 
rent under a lease, granted in 1988, which provided for an annual 
rent of £1,900 **in gold sterling or Bank of England notes to the 
equivalent value in gold sterling." Lord Goddard held that the 
Feist construction applied a fortiori and gave judgment for the 
landlord for £7,505, which was agreed to be the current price 
of 1,900 gold sovereigns. This decision was reversed by a majority 
of the Court of Appeal who held that the landlord was only entitled 
to. £1,900. Harman J., who dissented, held that the landlord 
was entitled to rent based, not on the market value of sovereigns, 
but on the rather lower value of the gold content of sovereigns. 
This basis of calculation would seem preferable to that used by 
Lord Goddard, as the gold clause was introduced to protect the 
landlord against depreciation of sterling, which was feared, but not 
in order to secure for him windfalls due to unforeseeable fluctuations 
in the price of sovereigns. 


The majority of the Court of Appeal, in order to arrive at their ` 


decision, had to distinguish the decision of the House of Lords in 
Fetst’s case. In fact, only Lord Justice Morris tried to do this, 
the judgment of Lord Justice Denning being largely occupied by 
a discussion of the legality of gold clauses. Lord Justice Morris 
pointed out that the construction of the clause used in the Feist case 
was explained by the fact that payment in gold coin, which was the 
only form of payment mentioned, would have been impracticable. 
In the present case provision had been made for alternative forms 
of payment. Payment in one of these forms was practicable. It 
could therefore be concluded that the parties were concerned with 


1 [1954] A.C. 161. 
2 [1956] 9 Q.B. 197. 


266 


UU esent 


May 1957 NOTES OF CASES 267 


the manner of payment, that they wanted to make it clear that 
payment was to be made, if not in gold coin, then in notes and 
not by cheque. 

Even if this were conceded (although it is not easy to see why 
the parties should have objected to cheques), it still would not 
follow that this was the only reason for the clause. The intention 
to deal also with the amount of payment appears quite clearly 
from the addition of * to the equivalent value in gold sterling ? 
to the words providing for payment in notes. Lord Justice Morris 
thought that ‘‘ equivalent value’? meant nominal value and he 
appeared to suggest that this would be the natural or literal reading 
of the phrase. ** Anyone reading the lease," he said, '* without 
critical consideration of all its words might confidently conclude 
that the obligation of the lessees was to pay £1,900 rent, and such 
obligation could be discharged either by paying £1,900 in gold or 
by paying £1,900 in notes.” 

One might have thought that, since Feist’s case, the impressions 
formed by uncritical readers are of little value in the construction 
of gold clauses. Even such readers would ptobably suspect that 
in the present case the parties had been thinking of the danger of 
depreciation of sterling and had tried to provide some protection 
against it. 

It is perhaps not surprising that Lord Justice Morris should 
have felt the need for justifying his refusal to adopt the Feist 
construction by offering a lengthy catalogue of the difficulties which 
this construction would produce. Some of these difficulties were 
the results of defective drafting, others arose from the unforeseen 
turn of events. Some points had been raised and answered in 
Feist’s case, others could be resolved, as Harman J. showed, by 
examining the circumstances under which the lease had been 
granted. None of these difficulties presented insuperable obstacles, 
nor could they be taken as a satisfactory basis for distinguishing 
the decision in Feist’s case. 

There remained, however, the possibility of distinguishing this 
decision on the ground that the court there was dealing with an 
international contract, whereas the present case was of a purely 
domestic character and indeed appears to be the first reported 
instance of a domestic gold clause. Lord Justice Morris did not 
take the point, although it was considered and rejected as irrelevant 
by the Lord Chief Justice and by Harman J. Lord Justice Denning 
attached decisive importance to it, not, however, on the question 
of construction but on that of the legality of the gold clause. 

On the other hand, it seems clear that Lord Justice Morris 
as well as Lord Justice Denning approached the question of 
construction in a spirit of hostility towards gold clauses even if 
this found articulate expression only in the observations of Lord 
Justice Denning on the legality of domestic gold clauses. If the 
domestic nature of the clause was considered by him to be relevant 
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on the question of legality, it could not be irrelevant on the matter 


of construction, His failure to press his doubts of the legality of 
domestic gold clauses to a conclusion may well be explained by 
the fact that he discovered, as the Permanent Court of International 
Justice had done much earlier (in the Case of Serbian Loans), 
that “the treatment of the gold clause as indicating a mere 
modality of payment without reference to a gold standard of value, 
would be, not to construe, but to destroy it." 

It wil therefore not be possible to dismiss attempts, which 
probably wil be made, to- stress the deéisive importance of the 
domestic nature of the gold clause, on the ground that this 
circumstance was not discussed in relation to the question of 
construction. Nevertheless, such attempts to introduce into English 
Jaw a distinction between internal and international gold clauses 
should be resisted. This distinction, it is submitted, is unsound 
whether tested by considerations of economic policy or by the 
principles of legislation. 

The fears expressed by Lord Justice Denning that gold clauses 
might lead to sterling becoming “a discredited currency unable 
to look its enemy inflation in the face ? would explain the prohibi- 
tion of gold clauses attached to obligations expressed in sterling, 
as distinct from obligations expressed in other currencies. But 
why should a creditor in this country lending sterling to a debtor 
abroad be allowed to express his lack of faith in sterling in a gold 
clause, whilst no such demonstration of no confidence should be 
allowed when lending to a debtor in this country? It is at the very 
least arguable that the internal standing of sterling cannot be 
completely isolated from the credit it enjoys abroad. Lord Justice 
Denning’s assertion that “in England we have always looked on 
a pound as a pound whatever its international value . . . other 
currencies may go up and down, but sterling remains the same ?* 
must be read as an assumption made.for legal purposes, rather 
than as a realistic assessment of fact or even of opinion. Legislation 
may continue to proceed on this assumption (even although this 
may lead to difficulties, as where fines have been fixed within 
limits which have become inadequate, as in St. John Shipping 
Corporation v. Joseph Rank, Ltd.” but there is no reason why the 
parties to a contract should be compelled to act on the same 
assumption). ` 

The gist of the objection to discrimination against internal gold 
clauses is that it accepts and encourages a distinction between the 
- international and internal value of sterling. The legal objection 
to the distinction between domestic and international gold clauses 
is essentially the same, namely, that it impedes the interchange of 
laws which is the accepted purpose of the Conflict of Laws. The 
' fact that a gold clause is found in an international contract is 


3 [1956] 3 All E.B. 683. 
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significant, but only in that it permits a choice of the proper law of 
the contract. Once this choice has been made and English law has 
been selected, the significance of this fact has been exhausted and 
the English law of contract is available to the parties. If at this 
stage, however, it becomes again necessary to ask whether each 
particular rule of the English law of contract, such as the prohibition 
of gold clauses, can apply to an international contract, then the 
initial selection.of the English law of contract has been nullified. 
The general choice of law rules of the Conflict of Laws would be 
replaced by choice of law rules attached ad hoc to particular rules 
of internal law. Except against a background of a system of 
capitulations, such ad hoc choice of law rules have generally proved 
disastrous. This is also shown by the French experience of the 
distinction between internal and international gold clauses which 
was introduced by the Cour de Cassation after the Franco-Prussian 
war. It has been a fruitful source of litigation and controversy 
but has not been conspicuously successful in protecting the franc. 

In passing, it may be observed that the distinction between 
internal and international contracts cannot Be derived from the 
concepts of ordre public interne and international. "These concepts 
are concerned with international contracts governed by foreign law, 
not with international contracts governed by the lew fori. 

The distinction between domestic and international gold clauses 
may have been drawn by Lord Justice Denning not entirely by 
choice, but in order to reconcile his conclusions with the decision 
of the House of Lords in Feist’s case. This raises the question 
whether, quite apart from this distinction, it was-right to change 
the benevolent attitude hitherto shown to gold clauses into one of 
active dislike, manifested in hostile construction, if not in direct 
prohibition. 

It may not be easy to suppress gold clauses or their substitutes 
by legislation, especially by judicial legislation. Such efforts, 
however, might achieve some success, provided their aim is clearly 
understood. If gold clauses aim at protection against inflation it 
seems strange that they- should be condemned for their alleged 
inflationary tendencies. Such condemnation appears to confuse 
cause and effect. Gold clauses, in other words, are a symptom 
more than a cause of inflation. Even if everyone were to use 
them (which is the prospect usually offered as conclusive proof of 
their dangerous properties); the result would be, not to spread 
inflation, but to deprive it of its terrors. It might be more honest 
to condemn gold clauses on the ground that they are apt to frustrate 
such inflationary policies as are sought to be achieved by legislative 
devaluation or abandonment of convertibility. It makes sense that 
where for instance devaluation of the currency is thought to be 
necessary in the national interest, there should be legislative or 
judicial abrogation of gold clauses which threaten to defeat the 
policy of the devaluating statute. But where, as in this country, 
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creeping inflation has set in, despite all efforts to arrest it, it 
becomes more difficult to applaud efforts which remove one of the 
existing obstacles to such creeping inflation. It then only remains 
to argue that there should be equality of sacrifice. If all cannot 
be saved, none must escape. As the ethics of this sentiment are 
highly questionable, it is not surprising that Harman J. should 
have found ‘‘ nothing in public policy which should forbid a 
landlord [of uncontrolled premises] parting with his land for a 
long term of years from attempting to protect himself." 
J. Uucxn. 


Tar UNrMPORTANCE OF THE CASE or PRINCE ERNEST 
Attorney-General v. Prince Ernest Augustus of Hanover! provoked 


much comment, both in the general press and in legal periodicals, - 


on its way to the House of Lords.* The decision of the House did 
something to maintain the general interest, but it also ensured that 
if the name of Prifee Ernest is to achieve immortality through 
litigation it will do so as a footnote in the books on statutory 
interpretation and not in those on constitutional law. 

The facts were simple. Prince Ernest claimed British nation- 
ality under an English Act of 1705 (4 Anne c. 4)! which declared 
that all persons lineally descending from the Electress Sophia **. . . 
be and shall be to all intents and purposes whatsoever, deemed, 
taken, and esteemed natural born subjects of this Kingdom as 
if the said Princess and the issue of her body, and all persons 
lineally descended from her born or hereafter to be born had 
been born within this realm of England." The point decided by 
the House was simply that the Act meant what it said when it 
apparently covered all future descendants, and that this meaning 
was not cut down by the explanatory preamble. What was not 
decided was the effect of the Treaty or Act of Union, 1707; Lord 
Simonds, Lord Normand and Lord Morton (a majority of the 
House) expressly reserved their opinion on this point. 

It was one of the peculiarities of the Acts of Union (which from 
a constitutional standpoint can be the only relevant documents) 
that on many important matters they did not regulate the law 
that was to govern common political institutions of the new United 
Kingdom.‘ Provision was made, though elliptically, for a common 
citizenship by art. 4 which, after securing free trade, provides 

1 [1957] 2 W.L.R. 1; [1957] 1 All E.R. 49 

3 Beo, e.g., Mr. Clive Parry (1955) O L.J. 142 and (1956) I.O.L.Q. 61; Dr. 
Farran in (1056) 19 M.L.R. 289; Professor T. B. Smith in 1956 S.L.T. 
(News) 89; the notes in (1856) 72 L.Q.R. 5, and correspondence in The Times 


on November 18 and 26, 1956. 
3 Repealed, but not retrospectively, by the British Nationality Act, 1948, Sched. 
IV, Pt. XI. 


4 Thus, after a short period of uncertainty, the disqualifioations for membership 
of the House of Commons were regulated afresh by statute. 
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* that there be a communication of all other Rights, Privileges 
and advantages which do or may belong to the subjects of either 
Kingdom except where it is otherwise expressly agreed in these 
Articles." It could be argued therefore that whoever was, or 
might be, an English subject became a subject of Great Britain, 
and thus Prince Ernest's claim under the Act of 1705 was not cut 
down, but enlarged by the Act of Union. Some arguments of 
convenience could support that view; since one object of the 
Act of 1705 was to encourage those who might rule over a country 
to become familiar with it, it would be reasonable to hope that 
they should become familiar with the greater whole into which it 
had developed. For this view there is some, but weak, judicial 
authority.’ Parliamentary precedent is conflicting. The Act of 4 
Geo. 8, c. 5, naturalising the Duke of Brunswick-Luneburg, seems 
to suppose that the Act of 1705 no longer operated, yet in other 
instances no statute was passed, on the assumption that the Act 
of Anne made it unnecessary.? 

On the other hand there is judicial foundation in Macao v. 
Officers of State’ for an argument that the Act of Anne is to be 
held repealed under Art. 25 as being contrary to or inconsistent 
with the Act of Union. Macao, an enterprising Chinaman, had 
hoped that he had acquired Scottish (and hence British) nationality 
under a Scots Act of 1695,° by acquiring shares in the Bank of 
Scotland. The House of Lords rejected the claim, though it is 
difficult to determine the ratio. The views of Lord Redesdale are 
clearly erroneous in denying jurisdiction to the Court of Session 
as a local jurisdiction. On a similar argument the Chancery 
D*xision had no jurisdiction in the present case. Similarly much 
o .the argument of the Lord Chancellor (Eldon) cannot now be 
t cepted. Yet when those parts are left on one side he had only 
iwo reasons for rejecting Macao's claim, which were expressed as 
Alternatives; one that the provision in.the Act of 1695 applied only 
“o the original subscribers, the other that **the Act of Union has 
caken away the effect of the clause.” 
^. The equation of the case of Prince Ernest to that of the 
‘enterprising Chinaman presents difficulty. It can be argued that 
Mthe Scots Act was private, that of Anne clearly public. Yet the 
\Scots Act gained in strength from statutory ratification after the 
i Union. Many of the inconveniences which led Lord Eldon to 


5 Duke of Brunswiok v. King of Hanover (1844) 6 Beav. 1 and (1848) 2 H.L.C. 
1; the statements there are however obtter. 

5 See Hatsell, Precedents, Vol. 2, p. 7 (4th ed.). 

7 (1822) 1 Shaw 183. Only a bare outline of this case is given here, for a fuller 
account see Prof. T. B. Smith, '' British Nationality and the Union of 1707," 
1956 8.L.T. (supra). 

8 A.P.B. IX 494, an Act offering naturalisation to shareholders. 

* Moreover it did not differ in purpose from those general Acts of naturalising 
fishermen, recruits, etc. which were preserved by 58 Geo. 8, c. 97, the 
“ holding " legislation which temporarily suspended any application of the Act 
of 1695, parts of the latter, too, were of general constitutional significance. 
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reject the broad interpretation and continued validity of. the Act 
in Macao, are also present if the broad interpretation of the Act of 
- Anne is accepted. Moreover, the Act of Union itself did not assume 
that ‘all references to England in existing legislation would in 
future be taken as referring to Great Britain even when dealing with 
common institutions, and writers of some authority have main- 
tained the view that pre-Union naturalisation statutes fell as a result 
of the Union.” 
It is not, however, necessary to reach any conclusion on what 
- would have been the result in Prince Ernest’s case had the Act of 
Union point been argued. The fact that it is a relevant and 
arguable one, and was not taken, robs the decision of real force. 
The House of Lords is not bound by its own decisions which are 
_ taken without consideration of relevant statutes; nor is any inferior 
‘court. Clearly then any existing claimants in a like state to the 
Prince cannot shelter under his umbrella. Perhaps even the 
Prince himself cannot regard the matter as concluded. Should the 
Custodian of Enemy Property hold assets of his it is not clear that 
thé Custodian is bound by the decision. There is authority in 
both jurisdictions that the doctrine of res judicata binds the 
Crown,** but none of the cases involves a similar neglect of statute, 
let alone neglect of a statute which, whatever view is taken of the 
sovereignty of Parliament, must be regarded as å constituent Act. 
Even if all this is disregarded the case still remains un- 
satisfactory. The Attorney-General declined to argue or press the 
Act of Union point on the grounds that it was not in the pleadings 
and that it was not a good one. Doubtless he was within his rights, 
yet if Dicey’ 8 proposition, that it is an advantage that consti- 
tutional issues are decided in ordinary litigation, is to be accepted 
at all, it must be on the assumption that these issues are fully 
argued. Concessions, and a rigid adherence to the confines of the 
pleadings as drawn by the parties may be important in private law. 
In matters of public right there are sound reasons for urging that 
the courts should have a power of requiring pleadings to be amended 
if necessary. In such matters the parties may not be the best 
judges of what are the relevant issues. Moreover, the goodness or 
‘badness of the argument is not to be determined by counsel but 


10 Art. XXII although incorporating the existing provisions as to oaths to be. 
taken by members of both Houses of Parliament expressly provided for the 
alteratio of the meaning of the words '' Crown " and '' Realm ™ used in these 
oaths 

11 Bee e.g., Bankt: 1. TI. 65. 

13 Bee the cases discussed by F. E. Farrer, " A Prerogative Fallacy—that the 
Crown is not bound b Btoppel '' (1983) 49 L.Q.R. 611 at 512, and such 
cases a8 Thomson v. rd Advocate (1872) 10 M. 849. It is not clear how 
the doctrine of res judicata is affected by the other doctrine, that the Crown 
is not to be prejudiced by the acts of its servants. The latter 18 long estab- 
lished in Scotland, see e.g., Lord Advocate v. Pringle (1878) 5 R. 919, but 
also inherent in such decisions as Terrell V. S. of S. for Coloniss [1958] 2 
Q.B. 482. As to the effect of failure to consider a statute, see Moss's Trusiess 
v. Bramwell, 1985 8.C. 128. 





d 
3 
E 


May 1957 E NOTES OF CASES 278 


by the court, otherwise there could obviously be some opportunity of 
by-passing inconvenient legislation. In the present case, as a result 
of the failure to determine this point, it is possible that the Crown is 
entitled to raise it against Prince Ernest in the future. If this is so, 

_then much time has been wasted. If, on the other hand, the Crown 
is not entitled to do so, then on one hypothesis, a new form of 
naturalisation has been achieved—naturalisation by estoppel. 
Naturalisation under an archaic statute may, although incon- 
venient, have to be tolerated, but there is very little to be said 
for naturalisation which depends on procedural rules and whims 
of pleading. 


J.D. B. MITCHELL. 


SOVEREIGN IMMUNITY 


Tur doctrine of sovereign immunity, so freqyently referred to in 
these pages over’ the last few years,’ was again extended by the 
decision of the Court of Appeal (Jenkins and Parker L.JJ., Singleton 
L.J. dissenting) in the case of Baccus v. Servicio Nacional del 
Trigo. It was presumably this case which Master Lawrence had 
in mind when, on the occasion of the International Law Conference 
organised by the David Davies Memorial Institute in June, 1956, 
he urged some change in the law to protect traders who enter into 
contracts with a corporate body which they believe to be an 
ordinary trader, but which in fact is a department of State: Report, 
p. 82. 

The defendant, Servicio Nacional del Trigo, a legal entity under 
the law of Spain, had sold a large quantity of rye to the plaintiffs, 
an Italian company. Disputes arose and the plaintiffs instituted 
‘“oceedings in this country. The writ was served on the defendants 
1n Spain. On the instructions of the head of the defendants an 
appearance was entered in October, 1954, by London solicitors to 
whom in November, 1955, a Statement of Claim was delivered. In 
January, 1956, the defendants obtained an order for security for 
costs, which was complied with by the plaintiffs. In April, 1956, 
the defendants claimed immunity. Their application succeeded 
before Master Lawrence, Pearce J. and the Court of Appeal. It 
was proved that by Spanish law the defendants, though enjoying 
corporate entity, were a department of State whose functions were 
described by Spanish law as follows: ‘* The buying and selling of 
wheat appertains exclusively to the Servicio Nacional del Trigo in 
respect of the importation and exportation of that product decreed 
by the Government." There was also evidence to the effect that 


i Bee (1049) 18 M.L.R. 494; (1952) 16 M.L.R. 220; (1955) 18 M.L.R. 184, 417. 
2 [1956] 9 All E.R. 715. 
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by Spanish law “ only the Minister of Agriculture (apart from the 
Cabinet or the Head of the State) had authority to decide whether 
or ‘not the Servicio Nacional del Trigo should submit to the 
jurisdiction " of an English court. 

In Krajina v. Tass Agency ? the Court of Appeal did not decide 
the question whether a department of State is necessarily deprived 
of immunity by reason of its separate legal existence. In the 
present case Singleton L.J. answered this question in the affirma- 
tive, because he refused to extend the doctrine of immunity. The 
majority, however, thought otherwise. In the words of Jenkins 
L.J. it was decisive that the defendants’ **functions were wholly 
those of a department of State." Their status was “‘ purely a 
matter of governmental machinery," so that their corporate 
character was not really material. And the Spanish State was im- 
pleaded, for, although the defendants were a corporate body, ** the 
party sued is in truth a department of a sovereign State ’’ (p. 782). 
It is interesting to observe how a plea which was originally founded 
exclusively on the defendant’s status has come to be based upon 
the defendant's functions. In the present case the Court of Appeal 
was careful to emphasise (at p. 782 per Jenkins L.J.) that ** each 
case must depend on its own-facts, and it is not to be taken as 
following from what I have said so far that every corporation in 
which a foreign sovereign State may be interested, whatever the 
nature of the activities of the corporation and whatever the nature 
or extent of the interest taken by the foreign sovereign State, 

. becomes itself a department of State." Yet if present judicial 
tendencies continue it is not at all unlikely that this country will 
accord immunity to a foreign corporation which is controlled by a 
foreign State and exercises ‘‘ public functions." The use of this 
phrase by Jenkins L.J. (at p. 788), which was hitherto confined 
to cases of indirect impleading, is particularly significant or, as 
some may think, ominous. : 

The Court of Appeal was also divided on the question of waiver. 
Singleton L.J. was not satisfled that the Head of the Servicio had 
no power to waive the plea of immunity, and held that instruc- 
tions given by him “in the ordinary course ’’ within his apparent 
authority were binding upon the State. The majority thought 
that, as Parker L.J. said (at p. 785), the Head of the Servicio 
acted ** without the knowledge of his superiors and in ignorance 
of his rights and without actual authority " and that, therefore, 
the plea had not been waived. There is much force in Singleton 
L.J.'s warning (p. 781): 

A State may create many such trading entities. If they act 
in the ordinary course it ought not to be open to the State to 


say that they were not authorised so to do. Otherwise trading 
and business relationships would become impossible. 


3 [1949] 2 All E.R. 974. 
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Krajina v. Tass Agency, ubi supra, led the then Lord 
Chancellor, Earl Jowitt, to appoint & Committee which was 
instructed to consider this branch of the law, but which, as 
earlier related in this Review, was disbanded in 1958. Perhaps 
the present case will induce his successor to make a fresh move for 
reform and thus to pay tribute to the memory of Singleton L.J. 
It is unfortunately not open to doubt that, probably without com- 
pelling necessity, the Court of Appeal has over the years allowed 
the effects of the plea of sovereign immunity to become so broad 
that the English practice is now not only almost unique, but also 
a source of danger to international trade. 


F. A. Mann. 


UNINTENTIONAL CONTEMPT OF COURT 


“ THERE cannot be anything of greater consequence than to keep 
the streams of justice clear and pure, that partjes may proceed with 
safety both to themselves and their characters." Thus spake Lord 
Hardwicke L.C. in Roach v. Garvan (or Hall) (the St. James’s 
Evening Post case). To which may be added the statement of 
Wills J. in R. v. Parke,’ that “It is possible very effectually to 
poison the fountain of justice before it begins to flow." It is in 
order to keep the streams of justice cleàr and pure and the fountain 
whence they flow unpoisoned that the courts have assumed power 
to punish contempt of court. 

The case of R. v. Odhams Press, Ltd. and Others, em p. 
Att.-Gen.' appears to extend this power of the courts to punish 
for contempt to a case of unintentional contempt, where there 
was no knowledge that proceedings were pending. The facts 
were that one of a series of articles dealing with prostitution and 
brothel-keeping in London appearing in & Sunday newspaper 
alleged that one Micallef was engaged in the business of purveying 
vice and managing street women and urged his arrest and prosecu- 
tion. Micallef had in fact already been arrested and brought 
before & magistrate charged with brothel-keeping, and at the time 
when the article appeared was awaiting trial at quarter sessions. 
The Attorney-General moved for writs of attachment against 
Odhams Press, Ltd., the printers and publishers of the newspaper, 
the editor, and the reporter concerned with these articles. It 
transpired that the newspaper had made arrangements with court 
reporters for the supply of reports of cases relating to prostitutes 
and brothel-keeping, but in fact no information was given to the 
editor and the reporter, and they did not know of the proceedings 


. against Micallef. The respondents did not dispute that the article 


1 (1742) 2 Atk. 469, at 471. 
2 [1908] 2 K.B. 482, at 488. 
3 [1956] 8 W.L.R. 796. 
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tended or was calculated to prejudice the criminal proceedings 

against Micallef, and expressed their sincere apologies to the court. l 
They -contended, however, that they were not guilty of contempt y 
since they had no knowledge of the pending criminal proceedings. 

The reserved judgment of the Divisional Court (consisting of 
Lord Goddard C.J., Pilcher and Ashworth JJ.) was delivered by ! 
Lord Goddard. The court held each of the respondents guilty of | / 
contempt, and imposed substantial fines. i 

Lord Goddard, after reciting the facts, observed that “ anything . 
more calculated to prejudice a fair trial could not well be imagined. 
He said that the submission of the respondents that because there 
was no knowledge of the pending proceedings there was no contempt " 
could be “summarised by saying that the contention is that mens ! 
rea is a necessary constituent of the offence." Describing this 
argument as at first sight an attractive one in connection with 
eriminal contempt, he said that a review of the cases showed that 
* persons who publish matter of this description charging alleged 
offences against the criminal law do so at the risk of not only 
being sued for libel but also of being punished for contempt if the 
criminal law has been set in motion.” 

The conclusion that mens rea in the sense of intention is not 
required in order to constitute contempt seems to be supported 
by authority,‘ but it does not follow by any means that contempt 
does not require mens rea in the sense of either recklessness or 
negligence. It is the failure to analyse mens rea in terms of these 
alternatives which makes the judgment so unsatisfying. All that 
is said is that the cases show **lack of intention or knowledge is 
no excuse,” and that “‘ the test is whether the matter complained 
of is calculated to interfere with the course of justice, not whether 
the authors and printers intended that result . . . ," and that the 
publication of matter of this description **is at the risk of those 
responsible for it." x 

If the court had paused to consider what was meant by the 
words “calculated to interfere with the course of justice," it 
would probably have agreed that this meant that recklessness was 
involved here, and it was this which the court must punish.’ 
Recklessness (in this sense) involves foresight of the possibility of 
& consequence but differs from intention in that there is no desire 


oem 





^ 4 Roach v. Garvan (1749) 9 Atk. 469; Ha p. Jones (1806) 18 Ves.Jun. 287; 
R. v. Dolan [1907] 2 Ir.R. 260. z 
5 Compare the gimilar test adopted by Wills J. in R. v. Parke [1908] 2 K.B. 
489, at 486-487: “ The reason why the publication of articles like those with 
which we have to deal ıs treated as a contempt of court is because their 
tendency and sometimes their object 1s to deprive the court of the power of 
doing that which is the end for which it exists—namely, to administer justice 
duly, impartially, and with reference solely to the facts judicially brought 
before it. Their tendency is to reduce the court which has to try the case 
to impotence, so far as the effectual elimination of prejudice and pre-possession 
is concerned,” 7 
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to bring that consequence about. Now the question here was 
whether the lack of knowledge that proceedings were pending was 
a defence. This question needed to be considered on principle and 
on the authorities. 

On principle, according to Glanville Williams,’ it would seem 
that whereas “either simple ignorance or mistake is sufficient to 
destroy the intentional nature of an act as to an unknown circum- 
stance," mistake will displace recklessness also, but “ simple 
ignorance is not enough to displace recklessness.” Dr. Williams 
does not elaborate on this question in a direction helpful to the 
case under consideration, but it is submitted that what little he 
says, which has been quoted, is entitled to respect. Those who 
publish matter such as this newspaper published may not intend 
contempt of court, and may not have knowledge of the circum- 
stances of the pending proceedings, but may nevertheless be held 
reckless in that they must have adverted to the possibility and 
must be deemed to take the risk of committing contempt of court. 
This situation is similar to that found in relation to publishing 
an ordinary libel or an obscene libel, and in the latter connection 
the similarity between the celebrated Hicklin test and the test 
adumbrated by Lord Goddard in the present case cannot escape 
attention.’ This similarity may be regarded by some as further 
grounds for condemning the rule here adopted, but it is this writer’s 
contention that such a view is fallacious.? 

The alternative to accepting the decision as based on recklessness 
ig to regard it as based on negligence. The reporter, we are told, 
had not shown “that standard of care which persons indulging in 
this kind of journalism are bound to take." Lord Goddard men- 
tions this as his reason for imposing a fine on him, but it might well 
have been made the basis of the decision. When will the courts 
learn to formulate the issues before them in terms which are 
capable of scientific exposition and analysis? And when will they 
recognise negligence for the purpose of founding criminal liability ? 
Only when, it is conceived, the arguments before them are so based 
and persuasively advanced. 

On the authorities, the respondents may well have grounds 
to feel that they were harshly treated, The two cases on which 
they relied for the proposition that lack of knowledge of pending 
proceedings was a defence were brusquely brushed aside, not- 
withstanding that they contained quite emphatic acceptance of 


* Glanville L. Williams, Criminal Law—The General Part, 1958, § 19, p. 49. 
But see R v. Bates [1952] 2 All E.R. 842 at 846; and R. v. Russell [1053) 
1 W.L.R. 77, C.C.A., criticised by Glanville Williams, (1958) 16 M.L.R. 284. 

7 Ibid., § 40, p. 128. 

3 See R. v. Hicklin (1868) L.R. 8 Q.B. 860, at 871. 

3 Bee the writer's article '' Obscenity in Modern English Law,” Law and Con- 
temporary Problems, Autumn, 1956, pp. 684 et seq. 
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the notion that ignorance of proceedings pending is a good defence.’ 
Newspapers may well be alarmed at the situation in which they now 
find themselves on the basis of the court’s decision. This suggests 
that they may be liable to be convicted of contempt of court if they 
publish anything which may prejudice criminal or civil proceedings 
even though it may have been quite impossible for them to find out 
whether any proceedings were pending. It would clearly be fairer 
and more just if they were to be held liable only where there was 
negligence on their part. The result in this case would no doubt 
have been the same, but it would have been more easily recognised 
as sound. 
J. E. HarL WILIAMS 


RECOGNITION or Fortran Drvorce DECREES 


Mr. COMMISSIONER Latey’s decision in Arnold v. Arnold * is to be 
welcomed as resolving an ambiguity in the judgment in Travers 
v. Holley? in favour of recognising foreign divorce decrees. As 
most readers will remember, in that case the Court of Appeal 
recognised the divorce obtained in New South Wales by the wife 
at a time when her husband may not have been domiciled there. 
The New South Wales court had claimed jurisdiction under 


legislation very similar to that exercised by English courts under -~ 


section 18 (1) of the Matrimonial Causes Act, 1950,° on the basis ` 


that the husband had deserted her when he was domiciled within 
the jurisdiction. Somervell L.J. said, ‘‘ Although the wording 
[of the English Act] is different the result for present purposes 
is the same as the provisions of the New South Wales Act. On 
principle it seems to me plain that our courts in this matter should 
recognise & jurisdiction which they themselves claim." But this 
has led to a doubt aired in Canada‘ and later in England 5 
whether it was the foreign rules as to jurisdiction that had to be 


10 Metropolitan Music Hall Co. v. Lake (1889) 68 L.J.Ch. 518, Chitty J. at 516; 
Re The Marquis Townshend (1906) 22 T.L.R. 840, Collins M.R. at 849. “It 
seams a little unfair to use Romer L.J.'s judgment to undermine the authority 
of the Master of the Rolls—which ıs what Lord Goddard does—it is so brief 
as to be inconclusive on this matter. 

1 [1967] 2 W.L.R. 866. | 

2 [1058] P. 246. 

3 Then s. 18 of the Matrimonial Causes Act, 1937. 
s. 18—(1) English courts have jurisdiction to ''entertain proceedings by '& 
wife 


(a) V. Jif the wife has been deserted by her husband... and the 


husband was immediately before the desertion . . . domiciled in 
England 
(b) . . . uf the wife 18 reaident in England and has been ordinarily resident 


there for a period of three years immediately preceding the commence- 
ment of the pro 8... 
* Kennedy (1954) 89 Can.Bar Rev. 850 at 865: Iziegel (1955) 88 Can.Bar Rev. 
47b at 471-481. 
5 Russell (1958) 5 I.C.L..Q. 126 at 128-129. 
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similar to our own to secure recognition for the divorce, or whether 
it was sufficient that, on the facts, we would have claimed 
jurisdiction in similar circumstances. If, for instance, a Nevada 
court were to grant the wife a divorce on the ground of sixty days’ 
residence, would an English court recognise the decree if in fact 
the wife had resided there for three years or more? 

In Arnold v. Arnold} a man, domiciled in England, married 
a Finnish girl in London in 1922. Soon afterwards they went to 
Finland to live near her parents, but the husband, in an attempt 
to lessen their influence, came to England in 1980, and wrote many 
times asking her to join him in a suitable home. These invitations, 
which she either ignored or evaded, became less frequent as time 
went on, but it would appear, though it was not found as a fact, 
that by English domestic law, it was she who deserted him. By 1982 
at the latest, the husband had regained his English domicile of 
origin. 

After the war he managed to trace his wife, but found that in 
1940 she had obtained a divorce decree from a Finnish court on the 
ground that he had deserted her for at least on year. The Finnish 
court had claimed jurisdiction on the ground that he had deserted 
her or left Finland after giving her grounds for divorce, and that 
English courts granted divorce decrees on the ground of desertion. 
The present action was for a declaration that this divorce had 
dissolved the marriage in England as well as in Finland under the 
doctrine of Travers v. Holley. In other words, was it sufficient that 
we might have exercised jurisdiction on similar facts, although not 
on the grounds on which the Finnish court in fact claimed juris- 
diction? The learned Commissioner held that it was and granted 
the declaration asked. The judgment gives rise to certain diffi- 
culties. 

In Dunne v. Saban * the decree of a Florida court was not recog- 
nised, although that court had found that, at the time when the 
husband was domiciled there in the English as well as the Florida 
sense, he had deserted her. However, it does not appear to have 
been argued that we would have claimed jurisdiction in such circum- 
stances under subsection (1) (a). Also it seems clear that on the 
evidence before him Davies J. thought it was the wife who was in 
desertion.’ If this is the right explanation of the case, Arnold v. 
Arnold conflicts with it if the recognition in Arnold was based 
on jurisdiction under section 18 (1) (a), since it seems that, under 
English law, the husband never deserted her. 

This leaves us with section 18 (1) (b) to discuss—the wife's resi- 
dence for three years. In Dunne v. Saban, although jurisdiction 
was claimed in Florida on the basis of ninety days’ residence, the 
wife had in fact been resident there for two years. This fact does 


* [1955] P. 178. 

* At p. 190 he advises the husband to petition on the ground of desertion. Bee 
i Russell, note 5, supra. 
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` not appear to have been considered by Davies J., but although Mr. 
Commissioner Latey felt that any substantial period, such as two 
years, would be sufficient, it seems hard to resist Davies J.’s argu- 
ment that the line must be drawn somewhere, and where better than 
the point chosen by our statute? In Arnold, however, the wife had 
been resident in Finland for well over three years, so this point was 
not necessary to the decision. 

The difficulty on subsection (1) (b) is that the wife's residence 
became a jurisdictional ground for divorce in this country only in 
1949,* nine years after the Finnish decree. It is strange that the 
learned Commissioner did not advert to this point, because in his 
judgment he mentioned that this ground was introduced in 1949. 
In a lecture, published last summer," he discussed the provisions 
suggested by the Royal Commission on Marriage and Divorce "^ to 
deal with cases where, between the foreign decree and the commence- 
ment of the English proceedings, our jurisdictional requirements 
have changed. In Travers v. Holley, both Somervell and Hodson 
L.JJ. referred to the English Act in force at the date of the foreign 
decree, and not to the 1950 Act in force at the date of the English 
proceedings. However, in that case, there was no substantial 
difference, and no reasons for consulting the earlier Act were given. 
But if we deduce from Arnold that, contrary to this assumption, it 
is the jurisdictional requirements of the lew fori at the date of the 
English proceedings that must be satisfied, then if our requirements 
were to become stricter, and not wider as in Arnold, divorces valid 
here at the time they were granted, but not the subject of litigation, 
might become invalid. This could be avoided by a saving clause 
in whatever statute might narrow our claims to jurisdiction, but if 
this were not done, it is to be hoped that the courts would confine 
this aspect of Arnold v. Arnold to cases where the English require- 
ments have since been broadened. 

This branch of the law seems to be developing rapidly, as three 
weeks later the Court of Appeal had to consider Travers v. Holley 
again—in Levett v. Levett and Smith." There the wife of a 
domiciled Englishman commenced proceedings in a German court, 
but her claim failed or was not proceeded with, and the husband 
obtained relief on the ground of her adultery. The court refused 
to recognise the decree granted on the husband’s answer, because, 
even assuming that the wife had been resident in Germany for 
three years, the answer was not part of the “ proceedings by a 
wife" within section 18 (1). This seems to be a regrettable con- 
struction of the section. Suppose the wife of a man not domiciled 
in England brings proceedings here under section 18 (1); if the 
husband wants his marriage dissolved, he will either have to admit 


8 s Dew Reform (Miscellaneous Provisions) Act, 1949, 
“ Jurisdiction in Divorce and Nullity " (1956) 5 I. c. u Q. 499 at 505. 
10 ^ 1956 Cmd. 9678. para. 082 et seq. 
"a1 [1957] The Times, February 15; [1957] 2 W.L.R. 484; [1957] 1 All E.R. 790. 
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her claim, possibly false, and be liable for costs, or else bring 
divorce proceedings before the courts of his domicile, causing costs 
and inconvenience to both parties." 

In all the cases so far, the husband has been domiciled in 
England, so it has not been necessary to decide whether the courts 
have looked to the English jurisdictional requirements as being those 
of the domicile or of the forum. The latter seems to be assumed 
by some writers, but it is submitted that the former is more 
desirable. !? 

In this rapidly developing branch of the law, Arnold v. Arnold 
is to be welcomed as settling an ambiguity in the judgments in 
Travers v. Holley in favour of recognising the foreign divorce. 
But we can expect many more cases before all the points raised by 
that decision have been settled. 

V. L. Koran. 


e. 
MATRIMONIAL PRoPERTY— [HE Score or SECTION 17 


Two recent decisions have added some precision to the limits of 
the discretion which the courts are prepared to exercise when a 
husband or wife applies under section 17 of the Married Women’s 
Property Act, 1882, which provides: “In any question between 
husband and wife as to the title to . . . property, either party 
-.. may apply... in a summary way... and the judge... 
may make such order with respect to the property in dispute... 
as he shall think fit....” 

'  Fribance v. Fribance ! demonstrates some extension of the power 
exercised in Rimmer? to divide equally between the spouses 
property bought in the husband's name. The decision also marks 
a retreat, foreshadowed in several recent cases, from suggestions 
made earlier that, in deciding questions as to the title to property 
between husband and wife, the courts should exercise a discretion 
wide enough to take account not only of the legal title and bene- 
ficial interest of the parties in the property, but of their general 
behaviour towards each other. 

It is extraordinary that the decision in Rimmer should have 
been both welcomed and attacked on the grounds of novelty. The 
actual decision (apart from some of the dicta) was in fact novel 
only in retreating, as far as the rights of a married woman to 
the proceeds of property bought with her money are concerned, 
from the equitable presumption in favour of the purchaser, which 


11a This conclusion has since been drawn by Sachs J. in Russell v. Russell and 
Roebuck [1957] 1 All E.R. 927 at 933-036. 
1? (1955) 83 Can.Bar Rev. 514 and 516 et seq. 
1 [1967] 1 All E.R. 857, C.A., of Denning, Hodson and Morris L.JJ., later 
reported m [1957] 1 W.L.R. 884. 
2 [1953] 1 Q.B. 68. 
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normally favours the husband. Former decisions of the courts? 
had established that, of the two equitable presumptions alleged to 
be operative in questions of title to property between a husband 
and wife, the presumption in favour of the- owner of the purchase 
price had gained such an ascendancy as virtually to oust from 
consideration the presumption of advancement of a wife by her 
husband. In Rimmer, the wife had contributed £809 from her own 
earnings towards the purchase of the matrimonial home, as com- 
pared with the husband’s contribution of £151, but she had been 
able to do so only because she had (with a foresight that may not 
always be conducive to domestic bliss) expended her husband’s 
housekeeping allowance on her own maintenance, and invested her 
own earnings in contributions towards the purchase of a matrimonial 


home (albeit one to which her husband had the legal title) which - 


in twenty-three years appreciated to almost five times its original 
value. The application of the traditional presumption in favour 
of the provider of the purchase money resulted, in the peculiar 
facts of that case, in the decision of the registrar at first instance, 
that the wife was efititled to two-thirds and the husband to one- 
third of the proceeds of sale of the house. The decision (on appeal 
to the county court judge) that division of the proceeds of sale 
should be not in proportion to the provision of the purchase price, 
but in proportion to the legal obligation to provide it, was contrary 
both to precedent and to the underlying basis of the equitable 
presumption. It was in this situation, and faced with such. a 
decision in the county court, that the Court of Appeal delivered 
its judgment, the only novelty of which was the enunciation of the 
principle that, when both parties to a marriage have a substantial 
beneficial interest and it is not possible or right * to assume some 
more precise calculation of their shares, equality almost necessarily 
follows.* 

' In the earlier decision of Newgrosh v. Newgrosh * the Court of 
Appeal emphasised the wide discretion conferred on the court by 
section 17 to do what the court thought fair and just in the 
cireumstances in respect of property used in the matrimonial home. 
In W. v. W.' Devlin J. again emphasised the unfettered nature 
of the judge's discretion, and in deciding that a husband was 
entitled to the return of furniture in which he had the undoubted 
legal title, he stressed the circumstances: (1) that both parties 
were responsible for the fact.that the husband had left the home, 
(2) that the wife did not need the furniture in question and, (8) that 


3 Birkett v. Birkett (1908) 24 T.L.R. 284 and 98 L.T. 540; Montgomery v. 


Blows [1916] 1 K.B. 899; Blackwell v. Blackwell [1948] 9 All B.R. 579; 


Hoddinott v. Hoddinott [1949] 2 K.B. 406. 

4 Bt. There is room for speculation as to what mental calculations might be 
covered by this reservation. 

5 Bee Eyershed M.R. [1953] 1 Q.B. 72 and ef. Denning L.J. sbid., p. 74. 

* (1950) 100 L.J. 625. 

7 [1951] 2 T.L.R. 1185. 
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the husband did need it and was not acting vindictively in asking 
for its return. But dicta in Rimmer * evidenced a retreat from the 
doetrine that the behaviour of the parties was a consideration 
.relevant to questions of title to property. In Hickson v. Hickson ° 
the Court of Appeal held that allegations of adultery by the wife 
eould have no bearing on the question of fact as to the ownership of 
property, and in Cobb v. Cobb ° Romer L.J. repeated !!: ** I know 
of no power that the court has under section 17 to vary agreed 
or established titles to property. It has power to ascertain the 
respective rights of husband and wife to disputed property, and 
frequently has to do so on very little material; but where, as here, 
the original rights to property are established by the evidence, 
and those rights have not been varied by subsequent agreement, 
the court cannot, in my opinion, under section 17 vary those rights 
merely because it thinks that in the light of subsequent events the 
original agreement was unfair." This principle was cited and 
applied in Fribance by both Denning L.J. and Morris L.J. The 
courts have thus turned their backs on the variation of property 
rights as a sanction for bad matrimonial behavióur,* and as always, 
decisions are reached in a contest between husband and wife, 
without regard to the interests of their children. 

In Fribance, as in Rimmer, both husband and wife were wage 
earners, but the facts of Fribance differed from those in Rimmer 
principally i in that (1) at a time when the husband was in a position 
to increase the allowance formerly made for the maintenance of 
his family, he and his wife agreed by correspondence (which was 
apparently in evidence) that instead, the wife should take paid 
employment so that she could herself contribute towards the main- 
tenance of herself and the children, with the specific object that 
the husband should save for the future use of the family as a 
whole the money he could otherwise have provided for their 
maintenance, and (2) the wife was so much less well advised as 
to her legal position than the wife in Rimmer that instead of 
standing upon her husbarid's legal obligation to maintain herself 
and her children, and investing her earnings in property she could 
claim in the event of any future friction, she used her earnings 
to defray household expenses and provide clothing for the children, 
and invested only £20 in the purchase of the lease in the matri- 
monis] home. In these circumstances the court applied the Rimmer 
principle and held that both parties had an equal interest in the 
house. 


9 See e.g., Evershed M.R. [1953] 1 Q.B. 68, quoting Bucknill - = Marea: 
and agam p. 71; Romer L.J. tbid., pp. 75-76, Denning L.J., 

* [1953] 1 Q B. 490, especially Morris L.J. pp. 428 and 497; Bixbargh J. p. 427. 

19 [1955] 1 W.L.R. 7381. 

11 At pp. 7386-787, and of. Denning L.J., p. 734. 

12 It may be, however, that these opposing principles disclose merely the ancient 
cleavage between the approach to title to chattels on the one hand and to title 
to realty on the other. See e.g., Devlin J. [1951] 2 T.L.R. 1186 
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The present position would therefore seem to be as follows: 

(1) If a married woman invests her own money, whether 
acquired from earnings or inheritance or in any other way, in real 
or personal property in her own name, the property is hers, 
although she might not have been able to buy it unless her husband 
had been maintaining her during the period of investment. If, 
however, the property is purchased in her husband’s name, she will 
be put to proof of her beneficial interest, and if both parties 
provided some of the purchase money, and the extent of their 
beneficial interest is difficult to establish, there may be an equal 
division between them: Rimmer. 

(2) If she invests her money in the maintenance of the family 
and allows her husband to retain control of the money which he 
would otherwise have been obliged to expend for its maintenance, 
she may yet establish a beneficial interest in the property he buys 
with such savings, provided she can prove an agreement between 
them that she should so enable him to purchase property for the 
benefit of the family as a whole: Fribance. 

(8) It seems that if she cannot prove such definite agreement, 
she will have no claim to property in which her husband invests 
his savings. 

(4) If she devotes all her attention to looking after the house- 
hold, and has no money except what her husband allows her for 
the maintenance of the household, she can lay no claim to property 
in which he invests his savings or in which she invests savings 
from the housekeeping allowance: Blackwell and Hoddinott are, 
in these circumstances, unmitigated so far. 

The property rights summarised in (1) and (2) above are distinct 
from any right a wife may have, if deserted, to remain in possession 
of the matrimonial home unless the husband sells or mortgages 
it to a third party in good faith without notice of her equity, 
and to her right to apply for maintenance under the Matrimonial 


Causes Act, 1950. LU 


The other recent decision, in Re Camkin’s Questions," is princi- 
pally noteworthy for the application of a previous decision of the 
Court of Appeal!* without reference to the disapproval of this 
decision expressed by the Royal Commission on Marriage and 
Divorce.'5 In Camkin a summons was taken out under section 17 


13 [1957] 1 W.L.R. 255. 

14 Tunstall v. Tunstall [1958] 1 W.U.R. 770, C.A. of Lord Goddard C.J., 
Birkett and Hodson L.JJ. 

15 Cmd. 9678, para. 601: “It was the absence of a fund that was held to dis- 
a bane this case from that of Rimmer. To reconcile the two cases, however, 
i$ has to be assumed (though this does not appear from the report of the 
judgment) that the balance of the proceeds of sale in the husband's hands in 
the case of Tunstall was not identifiable amongst such other money as he 
possessed. If so, then jurisdiction under s. 17 will depend upon what has 
happened to the proceeds of sale when proceedings are begun. ff they are in 
the hands of, say, a bank or a solicitor or if they have been spent on the 
purchase of some identifiable asset, there would be jurisdiction, but if the 
proceeds have been so dealt with that it is not possible to distinguish them, 
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by the executors of a deceased wife, to decide questions as to the 
ownership or possession of some chattels and sums of money 
allegedly due from the wife’s estate to the husband, and from the 
husband to the wife’s estate. Wynn-Parry J. held, following 
Tunstall, that section 17 has no application to a case in which 
it would be necessary to decide whether there is any property, 
and only applies to cases where it can be postulated at the beginning 
of the consideration of the summons that there is property. Where 
there is nothing but an alleged debt owing by the husband to the 
wife, then there is no property upon which section 17 can operate. 
The Royal Commission on Marriage and Divorce said in this con- 
nection: ‘* The case of Tunstall has shown that it would be desirable 
that the court should be able to order one spouse to pay the other 
spouse a sum of money in compensation for the loss of an interest 
in property to which that other spouse has been able to establish 
a title, and we recommend accordingly.”??* In view of the some- 
what unmanageable volume of evidence?’ and the vagueness of 
the questions before the court, however, Wynn-Parry J. said !*: 
*¢The difficulties to which I have adverted would be very con- 
siderably mitigated, if not entirely removed, if power were given 
to the master similar to the power given to the registrar under the 
Companies Act of 1948 which allows him, in the case of a mis- 
feasance summons involving substantial or complicated questions, 
to direct points of claim and defence, and to make a full order 
for discovery. When such a procedure is adopted, the matter 
follows the course of a witness action and, apart from any pre- 
liminary affidavits, the evidence is given orally and thus (a) the 
issues are defined, and (b) evidence emerges in a form which 
makes it far easier to follow and assess." In a really complicated 
case such as the present one, this would probably be a most 
desirable reform. 
O. M. STONE. 


To SPEAK OB NOT TO SPEAK 


THERE are contenders for the view that the British Empire was 
acquired as a result of absence of mind, and was lost when we 
became fully conscious of what was involved in imperialism. So 
too it may be maintained that the development of the common 
law took place without design, and a programme of expansion 
ended when judges became fully aware of what was involved in 


then there would be no jurisdiction under s. 17, since the court has no power 
under that section to order one spouse to pay the other spouse a sum of money 
in compensation for the loss of property to which that other spouse has success- 
fully proved a title.” 

18 Cmd. 9678, para. 706. — 

17 There were twenty-three affidavits and thirty-four exhibits. 

1$ [1957] 1 W.L.R. 957. d 
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judicial legislation. Perhaps this explains the present attitudes of 
the House of Lords, and the fact that, while the legal principles 
which Denning L.J. advocates are so often adopted, the policy of 
conscious recognition of the factors involved in arriving at these 
principles, which makes him an (unconscious ?) disciple of Cardozo, 
is so often repudiated. 

We live in a climate of opinion favourable to the development 
of administrative law, yet the judges who one feels are most 
opposed to administrative lawlessness are often those "whose 
decisions constitute a refusal to extend judicial control of adminis- 
tration." Development however may occur unconsciously! The 
case of R. v. Agricultural Land Tribunal for the Eastern Province, 
ex p. Grant? may mark one such important development. It was 
laid down as clear law in R. v. Northumberland Compensation 

' Tribunal, ew p. Shaw? that certiorari only lay to quash the order 
of an administrative tribunal for error of law, where such error 
appeared on the face of the record of the tribunal. If the tribunal 
made no statement about the law it applied in coming to its decision 
then the order coid not be quashed, despite the existence of 
evidence from which it might be inferred that in actual truth the 
tribunal had relied on an erroneous view of the law. In Ez p. 
Grant we may have the beginning of & procedure requiring tribunals 
to state their legal reasoning. 

The landlords of an agricultural holding of sixty-three acres, 
on which tenants carried on market gardening, were themselves 
farmers of some eleven hundred acres-of adjoining land. They 
gave the tenants notice to quit in order to farm the lands themselves, 
alleging that they brought themselves within section 25 (1) (a) 
of the Agricultural Holdings Act, 1948, since they could establish 
* that the carrying out of the purpose for which the landlord 
proposes to terminate the tenancy is desirable in the interests of 
efficient farming, whether as respects good estate management or 
good husbandry or otherwise." Their contention was that they 
could farm the sixty-three acres more efficiently than, the tenants 
were farming it. The tenants themselves also had additional land 
to the extent of some 220 acres about half a mile away and they 
contended that by losing the sixty-three acres the efficiency of 
farming of the 220 acres would be reduced. The Agricultural Land 
Tribunal who considered the matter decided in favour of the tenants, 
making a speaking order in which they accepted the view that they 
were entitled under section 25 (1) (a) to take note of the tenants’ 
contention. ‘* The tribunal formed the opinion that any increase 
in production resulting therefrom would not offset the adverse effect 
the loss of these sixty-three acres would have on [the tenants’] 
total holding of 280 acres." The Court of Appeal, however, held 
that the Land Tribunal was wrong in being influenced by this 


t [1956] 1 W.L.R. 1940; [1956] 8 All E.R. 891. 2 [1951] 1 K.B. 711. 
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consideration, for in their view of section 25 (1) (a), to quote the 
words of Singleton L.J., ** the words ‘in the interests of efficient 
farming should be read as meaning-* the efficient farming of the 
land in respect of which the notice is given "." In adopting this 
interpretation of the section they followed the Divisional Court's 
ruling in E.' v. Agriculture Land Tribunal for the Wales and 
Monmouth Area, ex p. Davies? 

Thus the court affirmed the decision of the Divisional Court, 
which had quashed the order of the Land Tribunal and ordered 
the Tribunal to hear and determine the reference according to 
law. The Lords Justices moreover gave specific directions to the 
Tribunal how it should determine the matter ** according to law.” 
Thus Singleton L.J. said: **. . . the case must be reheard. It will 
then be the duty of the Tribunal to consider [section 25 (1) (a)]. 
^ It will be entitled to bear in mind the quality of the farming of 
the landlord. It will ask itself whether it is satisfied that it is 
desirable that consent should be given in the interests of efficient 
` farming, and it will be entitled to bear in mind the position of the 
landlord’s present holding and farm buildings in relation to the 
land, which must, I think, have a bearing on the efficient farming 
of this piece of land. If it comes to the conclusion that it is satisfied 
that the requirements of subsection (1) (a) are fulfilled it will ask 
itself whether or not, in its discretion, it should give its consent 
to the notice. On the question of discretion it appears to me that 
the first question is really the publie welfare." In view of this 
judgment it is fairly clear that the Land Tribunal in its new order 
will expressly deal with these points. At present there is no 
judicial determination that mandamus to a tribunal can compel 
the tribunal to draw up a speaking order. But may this not come? 
And can there be a ‘‘ determination according to law" by the 
tribunal unless the record of the tribunal shows that it has so 
determined ? 

J. L. MONTROSE, 


Dorms or NoN-OCCUPERS_ 


In his Law of Torts, Street suggests that the cases of Malone v. 
Laskey! and Ball v. L.C.C.* were wrongly decided, and are in- 
consistent with Haseldine v. Daw & Sons, Ltd.' His suggestion 


* [1953] 1 AI] E.R. 1182 1 [1907] 2 K.B. 141. 

2 [1949] 2 K.B. 169. Denning L.J. says that ''the decision can be explained 
perhaps on the ground that the landlords' neghgence was not the cause of 
the injury '" ([1957] 1 Q.B. at p. 67), and that the cause was as Tucker 
L.J. had said m Ball's case “the ill-advised action of [the plaintiff] in 
lighting the boiler when the pipes were frozen." But Street is mght when 
he states that ''the decision against her did not rest on that ground." The 
ratio decidendi of each of the judges was solely the principle of Malone v. 
Laskey. The dictum of Denning L.J. testifies to the survival of & theory 
that cases can be ''explained '" by reference to principles on which the judges 
did not rely. 

3 [1941] 2 K.B. 848. 
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has now been confirmed by Riden v. A. C. Billings and Sons, Lid.* 
which differs only from the above cases in that it is concerned 
with acts done to buildings themselves, whereas they were con- 
cerned with fixtures attached to buildings. This distinction is very 
properly disregarded by Denning L.J., who, treating all the cases 
as concerned with doing work on premises, once again embellishes 
the reports with a judgment remarkable alike for its learning, its 
sagacity, and its excellence of exposition. Street is indeed to be 
congratulated for his referring to a case omitted by Denning L.J.: 
Travers v. Gloucester Corporation.’ He may also be congratulated 
by some for his caution in saying ‘‘ Until this point has been 
considered by a higher court, it is perhaps premature to make 
the generalisation that the broad principle shall always apply so 
as to impose & general duty of care on licensees or other non- 
oceupiers of land to persons on the land." Denning L.J. has no 
hesitation in laying down the principle that ‘fa contractor doing 
work on premises is under a duty to use reasonable care to prevent 
damage to persons whom he may reasonably expect to be affected 
by his work."  On*this point there was agreement by both his 
brother judges, Birkett L.J. and Roxburgh J. 

The points in Ridens case can be summarised thus. Contractors 
were employed to carry out alterations to the entrance to a house 
on the top floor of which there was a flat. The alterations took 
more than one day, and during the evening of the first day the 
entrance to the house was left in an unsafe condition. Visitors 
to the residents in the flat managed to get in safely during daylight, 
but on leaving at night the plaintiff was injured. The defence was 
twofold: (i) there was no duty at all to the plaintiff; (ii) the duty 
was no more than to warn of danger, and a warning was not 
required since the plaintiff had knowledge of the danger. 

The first defence was based on Malone v. Laskey and was 
rejected by all members of the court. Denning L.J. went further 
than his brother judges and in a dictum stated the duty of con- 
tractors as part of a general activity duty, applicable to occupiers 
as well as non-occupiers of land. ‘‘ The duty of care of which 
I have spoken is not confined to contractors. It is a duty which 
rests on anyone who does work on the land, including the occupier 
himself. If the occupier does work on his own land, he is under 
the same duty as a contractor." He cites Dunster v. Abbott® 
and Slater v. Clay Cross Co." 

The second defence was accepted by Roxburgh J. It was 
rejected by Birkett L.J. as inconsistent with Clayards v. Dethick 
and Davis. Denning L.J. also relied on that case, but showed 
that it illustrated the general principle of Smith v. Baker and 


4 [1957] 1 19. B 46; [1956] 8 Al! E.R. 858. 

s [1947] K 

« [19641 1 Ww: L h. 58: discussed (1954) 17 M.L.R. 265. 
* [1956] 2 Q.B. 264: discussed (1956) 19 M.L.R. 691. 

® (1848) 12 Q.B. 489. 
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Sons,’ whereby a distinction is to be drawn between scientia and 
volentia.” True the plaintiff knew of the danger, but he neither 
fully appreciated nor was completely free to avoid it. The Lord 
Justice .had found himself confronted by counsel with his own 
dictum in Hawkins v. Coulsdon and Purley Urban District Coun- 
cil !*: ** A licensee can never complain of dangers which are obvious 
or known to him," and had to do some explaining. He did so 
saying, ‘ʻI must explain that those words only apply where the 
visitor has full knowledge of the nature and content of the danger 
. . . and is entirely free to avoid it, but nevertheless voluntarily 
goes on and is injured." 

Roxburgh J. differed on the facts since he thought the plaintiff 
was volens and not merely sciens: she knew the facts which 
constituted the danger, and ‘‘ she was free to act in a number of 
ways which would have avoided the danger." But he also differed 
on the law. In his view a warning of the’ facts constituting the 
unusual danger would have been sufficient, and the warning was 
not required when the plaintiff already knew of the danger. But 
the majority view was that a warning was not"necessarily sufficient. 
Roxburgh J. said: '*If the first defendants had put up a sufficiently 
illuminated notice on the path reading ‘Front entrance closed, 
entrance by back door’ they would, in my view, have discharged 
their whole duty to persons visiting the premises." Denning L.J. 
agreed that a notice * Danger, Keep Out . . . might in some 
circumstances be a sufficient fulfilment of the duty of care to 
visitors since visitors have no right to a particular mode of access." 
What is implied here is that the notice must have the effect of 
giving those who see it full freedom to avoid the danger, but the 
. precise character of the danger need not always be specified. A 
plaintiff is volens who fully appreciates the existence of some 
danger and freely incurs the risk created by it; he does not have 
to have full appreciation of the details of the danger. He cannot 
say he misjudged the character of the risk; for example, it would 
be no defence to say that he thought he would be exposed to the 
risk of a minor injury rather than a major injury, unless he was 
misled about the character of the danger. On the other hand, the 
view of Roxburgh J., that where there is a duty to take care it 
is sufficient to give warning, is wrong in principle. An ineffective 
warning is no warning. A warning may be ineffective because it is 
given in such a way that it is not reasonably likely to be perceived: 
it will not then create sctenter. It may also be ineffective if given 
in such circumstances that it is not reasonably likely to be acted 
on: such circumstances exist where it is directed to persons who 
could not reasonably be expected to alter their proposed course of 
conduct because of the warning: it will not then create volentia. 

Though the majority judges thought that the defendants were 
at fault they found that the plaintiff was equally to blame, and 


* [1891] A.C. 825. 10 [1964] 1 Q.B 819 
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so awarded her only one half the assessed damages. As Denning 
L.J. pointed out, this was in aecord with the recommendation of 
the Law Reform Committee in regard to occupiers. He added that 
* Contractors should be in no different position." This recom- 
mendation of the Law Reform Committee has now been embodied 
in the Occupiers’ Liability Bill. 

, J. L. MONTROSE. 


Tue PROBLEM or THE PoLicEMAN’s PAy—THE GERMAN APPROACH 


Tue decision of the Court of Appeal in Metropolitan Police 
District Receiver v. Croydon Corporation,’ to which Professor 
Gower shortly referred at the end of a recent Note,* will no doubt be 
discussed by a greater expert in the field than this writer. The 
latter merely desires to draw attention to the curious fact that a 
problem which might be expected to have been settled long ago is 
at this very moment the subject-matter of intensive discussion not 
only in this country, but also in Germany, where according to 
section 616 of the Civil Code the employer is under a duty, for a 
period of six weeks, to continue to pay remuneration to an employee 
who, as a result of an accident, is incapacitated. 

The German law relating to unjustified enrichment is greatly 
developed and, indeed, elaborate. Yet no one seems to have con- 
sidered it possible to argue that the employer who has paid 
remuneration to the employee could possibly recover it from the 
wrongdoer'responsible for the accident on the ground of unjustified 
enrichment. Under German law such a claim presupposes that the 
defendant has obtained a benefit without legal cause at the expense 
of the plaintiff. Since the plaintiff pays the employee in discharge 
of a statutory obligation of his own, it is obvious that no condictio 


can lie against the wrongdoer, though in an economic sense the - 


latter’s liability towards the employee is reduced to the extent of 
the employer’s payment. This is very much in line with the 
reasoning of the Court of Appeal. Itis perhaps not free from doubt 
whether the instant case justified Professor Gower’s demand for 
< some intelligible general principles relating to quasi-contract, 
restitution, unjust enrichment or whatever they prefer to call it." 

On the other hand no one in England seems to have had any 


faith in the method of approach which, for the time being, has ` 


led the German courts to a decision in favour of the employer. 
Tn 1952 the Federal Tribunal held (BGHZ 7,80) that the employer, 
while unable to claim damages in his own right, was entitled to 
them as assignee of his employee who was considered to be under 
a duty to execute the requisite assignment. This view was in 1956 
reaffirmed by a further decision of the Federal Tribunal (BGHZ 


1 [1957] 2 W.L.R. 98; ; [2967] 1 Ali E.R. 78. 
2 (1957) 20 M.L.R 
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21,112). Both cases provoked much academic discussion: see, in 
particular, Siebert in Festschrift für H. Lehmann II, 670 with 
further references. They rest on reasoning which is so involved 
that it cannot be followed readily. It certainly cannot be sum- 
marised in these pages. The basic point would seem to have been 
that the employee, having received his wages, has not suffered any 
damage and therefore has no claim that he could assign to his 
employer. The German courts, however, regarded this argument 
as ** conceptualist " and as irreconcilable with realism and justice. 
Their main ratio decidendi was that the employer who continues to 
pay remuneration renders, according to the legislator’s intentions, 
& social service. This may be correct, but it involves a non 
sequitur to conclude that therefore the wrongdoer must indemnify 
the employer who sues as assignee of the employee. Such a claim 
could succeed only if the employee, when making a claim against 
the tortfeasor, would not have to give credit for the remuneration 
received by him, if, in other words, the employee could receive his 
remuneration twice and thus make a profit from, rather than obtain 
damages for, the accident. It remains to Be seen whether the 
German courts will draw so logical a conclusion from their doctrine. 
Probably they will regard it as f*conceptualist." The present 
jurisprudential tendencies of German courts are by no means free 
from danger or wholly felicitous: the boundaries between the 
interpretative and the creative functions and powers of courts are 
sometimes being ignored. 

It is no doubt true that the result reached in Germany is more 
satisfactory. To this extent it is possible to agree with Professor 
Gower that “ it is anomalous that the damages which the tortfeasor 
has to pay should be reduced because the man injured happened 
to have a generous employer or one who is under an obligation to 
pay wages notwithstanding absence through injury." Merit in itself, 
however, is an inadequate guide to legal decision. The truth of 
the matter is that, as the Court of Appeal decided, the employer’s 
damage arises, not from the payment of remuneration, but from 
the loss of the employee’s services. German law does not know an 
action per quod servitium amisit. Hence German courts should 
perhaps not introduce it circuitously. English law, as it stands 
since Inland Revenue Commissioners v. Hambrook,? has severely 
circumscribed and perhaps even eliminated the employer’s right 
to recover damage suffered as a result of the loss of the employee’s 
services. It may well be that an action for loss of service is not 
so anomalous as it is at present fashionable to think; that, on the 
contrary, it is, within certain limits and for certain purposes, a 
useful weapon which might have been developed and adapted to 
modern conditions rather than discarded. The whole subject would 
be worthy of a monograph on a broad comparative basis. 


F. A. Mann. 
2 [1950] 8 W.L.R. 648; [1956] 3 All E.R. 398. 
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Tae CHALLENGE Or Law Rerorm. By ARTHUR T. VANDERBILT. 
[London: Oxford University Press. 1955. vii and 104 pp. 
288. net.] ` 


Curer Justice Vanderbilt is one of the most distinguished of the not 
inconsiderable number of American jurists who have combined experience 
and distinction in the world of law teaching with that of practice and high 
judicial office. Such men as Stone, Frankfurter, Vanderbilt, Roberts, Clark 
and others have not only added to their own stature by the combination of 
academic arid practical experience in eminent positions. What is, perhaps, 
more important, they have immensely added to the development and stature 
of American law. In this respect, English lawyers might well look with envy 
to the United States, for in the United Kingdom, at least—though far less 
80 in some of the British Dominions—the separation between the practical 
and the academic side gf the legal profession is unfortunately still regarded 
as fairly rigid. 

The present small book is evidence of a felicitous combination of theoretical 
learning and academic experience with active responsibility for the administra- 
tion of justice. When Dean Vanderbilt of the New York University School 
of Law became Chief Justice of New Jersey in 1948, that State—small in 
territory but fifth in population, and the second most industrialised State 
of the Union—had long, in the sorry company of the majority of the other 
forty-seven States, left its administration of Justice in a deplorable state. 
Although one of the few States in which judges were appointed, not elected, 
its procedure had become tardy and cumbrous, with delays of two, three 
or even four years in handing down decisions, a common experience.? In 1947, 
the State of New Jersey “over the opposition of all but a handful of judges 
and lawyers, and without any support of a single Bar Association, . . . adopted 
a new Constitution by a vote of 8} to 1 creating a streamlined judicial 
establishment." 

The story of this book is largely a concise account of the Judicial reforms 
effected in the last six years following the adoption of the new Constitution 
in New Jersey. It is, however, flanked by an introductory Chapter on the 
basic deficiencies of the American judicial system, and & concluding Chapter 
on the need for substantive law reform. 

Like the great majority of the leaders of the American legal profession, 
Chief Justice Vanderbilt is strongly opposed to the elective system which pre- 
valls in the great majority of the States. This goes back, as he points out in 
& brief historical sketch, to the Jacksonian egalltarian revolution agalnst 
aristocracy and any form of entrenched power, a revolution strengthened by 
the decision in Marbury v. Madison, by which the Supreme Court claimed the 
power to judge the constitutionality of Congressional statutes. The almost 
universal change-over from an appointed to an elective system—except for 
the Federal Judiciary—is one of the most unfortunate products of a mis- 
understood conception of democracy. Today, all judges are elected In thirty- 
six States (by popular vote). In four States judges are selected by the 
legislature; in five, they are appointed by the Executive, subject to confirmation; 


1 According to figures gathered in 1954 by the Institute of Judicial Administration 
at New York University, a jury case has to wait from 87 to 49 months in 
different densely populated counties of New York State. In many other States, 
delays are not much less. 
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in two States, Appellate Judges are appointed, while the others are elected; 
in one, Trial Judges are appointed by the Executive, and the other judges by 
popular or legislative vote. In the State of New York, the elective system 
was introduced in 1846, and it still prevails. It is, on the whole, a sorry farce 
of democracy. It has become entirely a matter of political party manipulation. 
Every now and then a populace, indifferent to or ignorant of the qualities and 
often even the names of the judges elected as much by default as by positive 
vote, chooses its judiciary. A mitigating factor is that a considerable pro- 
portion of judges are appointed by the Executive between terms, as vacancies 
occur, and often retain their position by election. Altogether, as Chief Justice 
Vanderbilt and many others put it, it is a wonder that with such a system, 
there are as many good judges as do, in fact, hold office. At the same time, 
there is no question in the mind of any serious student of the American legal 
scene that the elective system has, on the whole, debased the average quality 
of the American judiciary, and that it enmeshes the judge deeply in the 
intricate and often unsavoury game of party politics. More than once, Chief 
Justice Vanderbilt points with envy to the methods of appointment and the 
general professional standing of the British judiciary. 

However, the chief interest of the book does not lie in the attack on the 
deficiencies of the methods of appointing judges (and, indeed, juries, which, 
in the United States, still play an excessively large part, especially in civil 
cases), but in the concrete proposals for the Improvement of the administration 
of justice against the background of New Jersey experience. Not all the 
reforms for which Chief Justice Vanderbilt has mainly been responsible and of 
which he is the principal executant in New Jersey, wil be to everybody's 
taste. They involve a degree of discipline over the judges which might well 
be resented by those who have strong views on the complete and (at least, in 
the British tradition) august independence and aloofness of the judge. There 
is, however, little doubt that, in the balance, the gain in efficiency greatly 
outweighs certain dangers of administrative policing. The gist of the New 
Jersey reform ig the simplification of the judicial system, now consisting of 
three levels of courts: a local court of limited civil and criminal jurisdiction, 
& trial court of general State-wide jurisdiction, and an appellate court or 
courts. Another aspect of the reform is emphasis on specialisation. Judges 
are assigned to the kind of traditional business in which they excel. As Chief 
Justice Vanderbilt puts it: “Some very good trial judges shudder at the 
thought of opinion-writing, some very good equity judges shrink from working 
with the jury. . . ." 

Third and, perhaps, most important of all, there is strict supervision by 
the Chief Justice and his deputies on the equalisation of burden between the 
different courts. Weekly reports are submitted on the cases despatched, on 
the list, and even the hours spent on the Bench. Another most important 
reform is the creation of an administrative office which assists the Chief 
Justice in the exercise of his administrative functions. This office, under an 
administrative director, receives and analyses the weekly reports which come 
from all the courts of the State, and prepares summaries for the Chief Justice 
and the associate Justices of the Supreme Court. As a result of these reports, 
judges are often transferred from one division to another. The office also 
handles fiscal and business affairs and is responsible for public relations. It 
deals with proposals, complaints, requests, that come from the public, laymen 
and lawyers alike. The administrative Director also acts as Secretary to the 
Judicial Conference, which takes place regularly. 

A mere streamlining of administration would not help, especially in the 


2 This would, perhaps, be more unacceptable than any other aspect of the New 
Jersey reform for British judges, but we must not forget the different tradition 
and standing of the British judiciary. The Federal judiciary, appointive, and 
generally preferred to state posts despite lower salaries by the ablest lawyers, 
comes nearest to the British judiciary in standing and public esteem 
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clearing up of backlogs and excessive delays, without a reform of procedure. 
The most important aspect of the procedural reform introduced in New Jersey, 
and in some other States, is the pre-trial Conference, which is mandatory. At 
these pre-trial Conferences, the plaintiff and the defendant set out what they 
expect to prove at the trial, the court then explores what facts may be admitted, 
states the issues to be proved, and dictates a summary. "These preparations not 
only greatly shorten the average trial, but also lead to a very high proportion 
of settlements before trial. The pre-trial Conference takes place in open 
court, and; after an initial attempt to send junior lawyers, the parties, especially 
insurance companies, have found 1t advisable to send thelr chief counsel to 


these conferences. The net result of these and many other reforms is that - 


the backlog in New Jersey has been virtually eliminated. The chief merit of 
the pre-trial Conference is obviously that it does away with the often exces- 
sively long and irrelevant statement of issues and unnecessary evidence which, 
otherwise, would take place at the trial itself. In some ways, this approximates 
. to Continental procedures where fer greater stress is laid on the preparation 
of the trial than on the trial itself, which, indeed, in many cases is only a 
formal one. There is no doubt that New York, with backlogs of years and a 
judiciary deeply enmeshed in politics, must look with some envy upon the 
reforms of neighbouring New Jersey. 

Chief Justice Vanderbilt concludes this stimulating -series of lecturés— 
particularly informative for the non-American common law Jjurisd ctions—with 
a short chapter on the need for the modernisation of the law. The present 
reviewer heartily agrees with the learned author's criticism of the excessive 
contemporary emphasis on case books and-collection of materials, and the dearth 
of textbooks of the calibre of the writings of Williston, Corbin, Wigmore, 
Pound, Scott and Bogert—not to speak of the far larger number of great 
textbooks written in the last century. There is no doubt that only a major 
treatise, not a collection of cases and materials however intelligently edited 
can break new ground and pave the way for significant developments in the 
law. One need only think of Wigmore's monumental] treatise on Evidence or 
Keener's book on Quasi-Contracts or the many pioneer writings of Dean Pound 
which influenced an entire generation. Chief Justice Vanderbilt is critical 
of the achievements of the. Restatements which have declined from their 
original objective, and are at any rate not a substitute for a major academic 
treatise. - He concludes his book by calling upon the law schools to form the 
centres for active and systematic preparation of the reform of the law, more 
desperately needed than ever at the time when the uncontrollable flood of pre- 
cedents and statutes threatens to drown the chief features of the legal system 
in a mass of uncoordinated and undigested material. X 


W. FRIEDMANN. 


A History or Tae Scuoon or Law CornuxsiA University. By 


the Staff of. the Foundation for Research in Legal History 


under the direction of Juros Gorse, Je. [Columbia 
University Press; London: Cumberlege. 1955. viii and 511 
and (index) 12 pp. £2 8s. net.] 


. No topic hag been more neglected by English academic lawyers than the subject 

. of legal education, so that we still lack an authóritative work on the subject 
by an English lawyer. Perhaps this a reflection of a more important omission, 
the absence of any theory of legal education in this country. The role of both 
academic lawyer and law school remains undefined and apart from the Journal 
of the Public Téachers of Law no sustained thought has been devoted to the 
part legal education has to play in legal life. American lawyers have not 
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been so dilatory, and this volume, part nine of the nineteen-volume bi- 
centennial history of Columbia University, is a further valuable contribution 
to the imposing edifice of educational research that has been industriously 
erected by American lawyers over the past quarter of a century. 

When King's College—the direct ancestor of Columbia University—was 
founded in New York in 1754 no one thought of including law in the academic 
curriculum. Law, it was generally agreed, was a technique to be acquired ín 
an attorney's office, a view shared by the mother country, where the common 
law was neglected by both universities. Blackstone’s famous lectures of 1758 
were in-essence a private enterprise, the Inns of Court had long ceased to 
provide the legal instruction which had made them famous, and England 
possessed no university law school where students might learn the fundamental 
principles of the common law.  Blackstone's lectures, however, proved so 
successful that in 1758 he was elected to the first chair of common law created by 
the munificence of the legal scholar Charles Viner. Nearly forty years later, 
in 1798, Columbia followed suit by electing James Kent to & professorship of 
law at a salary of £200 per annum plus “scholar perquisites,” which were 
estimated at about the same sum, Kent had a high ideal of the 
lawyer he was to produce. He was to be of “irreproachable virtue and good- 
ness,” “well read in the whole circle of arts and sciences,” able to “govern 
the commonwealth by his councils (sic), establish it by his laws, and correct 
it by his example.” To form this paragon Kent envisaged a law course of the 
most liberal character, including not only a study of thé municipal law of New 
York, but a course in political philosophy and the constitutional and political 
history of the United States. He began modestly with two lectures a week 
but was disappointed by an audience of only seven students and thirty-six 
gentlemen, most of whom did not belong to the college. By November, 1796, 
the numbers were down to two and in the following year there were none! 
Discouraged, Kent resigned, but the trustees ignored his resignation and con- 
ferred on him instead the honorary degree of Doctor of Laws. In 1798, how- 
ever, he was appointed a judge of the New York Supreme Court and on this 
occasion his resignation was successful. Kent had failed to create a law 
school partly because his interests as a practising lawyer and active politiclan 
prevented him from devoting his full energies to academic work, but there was 
a more fundamental reason. The lectures were too professional for arts 
students and too academic for apprentices and failed to attract either. This 
, fundamental problem thus emerged at the outset of the school’s history, and 

itis no exaggeration to say that it has dominated it ever since. 

No further advance occurred until 1857, when a radical reorganisation of 
the syllabus took place. Three years general “college” work was to be 
followed by a "university" course in either * Letters," “Science” or “ Juris- 
prudence.” One year's study secured the Bachelor's degree, and a further two 
years that of Master of Arts, In 1858 Theodore Dwight was appointed to the 
vacant chair of law. His view of the law school's function was simple An 
office legal education filled the student's mind with a heterogeneous jumble of 
isolated legal rules; the law school existed to discipline this chaos by the 
inculcation of fundamental legal principles. “ Principles before practice” was 
his watchword, and the textbook, not a study of cases, the basis of his teaching 
system. A man of broad and liberal views, he insisted that every lawyer 
should have some outside useful or public-spirited interest to supplement his 
work. He set a good example himself by taking part in every form of state 
charity, interesting himself in penal reform, cultivating the study of Greek, 
Latin and Italian, and serving as the President of the Dante Club of New 
York. Opposition to his vlews was strong, but he swept aside the unholy 
alliance of sceptical academics and lawyers that was formed against him. 
Distinguished practitioners were engaged to lecture on the law, eminent 
Scholars to expound ethics and political philosophy, and he even provided a 
course of lectures on medical jurisprudence. The latter were delivered by 
the somewhat eccentric John Ordronaux, who, flayed by a neurotic fear of 
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contracting disease, disinfected his dollar bills with camphor and his coins 
"with a section of tarred rope, invented a healing elixir which he christened 
“psychological lemonade,” and even slept with his head in a bandbox to 
outwit the bats whom he suspected were trying to entangle themselves in his 
hair. Undeterred by criticism the infant law school proceeded serenely on 
its way, surviving unscathed the civil war which broke out in 1860. By 1872, 
thanks to Dwight, the original complement of thirty-five students had grown 
to three hundred and seventy-one, and the school had earned the praise of 
Dicey, who urged the foundation of a similar institution in England, and 
James Bryce, who recommended English law students to travel to New York 
to complete their studies. 

By this time the school had become dangerously dependent on the survival 
of Dwight and to remedy this a further reorganisation took place in 1878, 
when a full law faculty was set up. Dwight’s interests had contracted with 
the passing of time, and John Burgess, who had been his assistant, resigned 
in 1880 as a protest against the growing professionalism of the school He 
seriously weakened the school by persuading the trustees to set up a separate 
“School of Political Science? designed specifically ‘to train young men for 
public life. In 1891 Dwight finally retired and died the following year, appro- 
priately enough when he was making his will. His successor, William Keener 
of Harvard, introduced the case book system to which he had been converted 
by the work of Langdell and Ames, but its strictness was modifled by com- 
bining a study of texts from standard works with that of actual cases. 
Opposition to the new method was widespread, but gradually died away, 
Keener stressing that the purpose of the case book method was not to impart 
professional knowledge but to accustom the student to legal reasoning and 
to teach him to think in a legal way. Keener’s deanship was also memorable 
for the founding of the Columbia Law Review, which soon rivalled the Harvard 
and Yale journals in prestige and circulation. English lawyers can only 
marvel that these distinguished periodicals are managed and directed by ever- 
changing generations of law students. 

In 1910 Harlan Fiske Stone became Dean of the school and until 1928 
strove to reconcile the conflicting demands of legal researchers, liberal educators 
and professional practitioners. He was uncompromising in his view that the 
primary purpose of a law school was “to train men for the Bar in the best 
possible manner in the limited time at its command.” A lawyer’s training was 
however divided into two parts, first the mastery of the principles of common 
law and equity at the law school, and then the acquisition of a knowledge of 
procedure and practical experience in a law office. This latter part of the 
training was in no sense a part of a law school’s work. He required his 
teachers to be men of the widest interests with a knowledge of philosophy, 
history, and above all sociology. Precedent was to be studied scientifically, 
but this was not enough. “ Precedents,” he declared, “ cannot be valued justly 
or intelligently applied without some adequate understanding of those social 
and economic conditions out of which they spring and of those to which in our 
own time they must be applied.” Law, in his view, was a form of social 
contro] intimately related to economics and the social sciences. In particular 
every law schoo] had a duty to direct its research in the interest of achieving 
law reforms. Stone thus stressed the primarily theoretical nature of law school 
instruction, but never forgot that its purpose was practical, encouraging his 
teachers to keep up private practice and making such experience & condition 
of appointment. A typical example of his work is the Legislative Drafting 
Research Department, designed to improve the drafting of statutes and whose 
work ‘has become one of the school’s outstanding contributions to law reform. 

Stone retired in‘ 1928 and with his moderating hand withdrawn internal 
tensions and rivalries increased. The demand that the law school should 
abandon its traditional purpose of preparing students for practice and 
become instead a “community of scholars” devoted “to the non-professional 
study of law, in order that the function of law may be comprehended, its 
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results evaluated, and its development kept more nearly in step with the 
complex developments of modern life became ever more insistent. Thé 
struggle between the “research” and “professional” parties continued 
throughout the deanship of Huger Jervey (1924-1928), and was only brought to 
an end with the appointment of his successor, Young B. Smith, who was known 
to be in favour of the school’s continuing both its research and professional 
activities. A major secession of the “researchers” took place, but their 
appointments were filled by other men and the school survived. Smith 
remained Dean until 1952 and by a policy of tactful moderation healed the 
wounds which might have proved fatal. His most cherished project was the 
foundation of a great law centre at Columbia which would co-ordinate and 
integrate the knowledge about human behaviour amassed by specialists in 
every sphere of social study. The Depression and then the Second World War 
held up this scheme, but in 1949 the trustees approved his development plan 
for a new building on Morningside Heights of sufficient size to house not only 
the Law School, but also those of Public Law and Government, International 
Affairs, and Foreign and Comparative Law. By a lucky chance a magnificent 
bequest of over a million dollars has provided the means for a dream to be 
translated into reality. Under the present Dean, William C. Warren, the 
Columbia Law School can thus be confidently expected to Increase still further 
the renown which it already enjoys throughout the world. 


Nonw&x Sr. Joux-SrkvAa. 


Tur MARSHALL READER: Tue Lire AND CONTRIBUTIONS OF CHIEF 
Justice Joun Maxnsnmanr. Bicentenary edition. Selected and 
edited by Erwin C. Surrency, Associate Professor of Law, 
Temple University. Docket series, Vol. 8. [New York City: 
Oceana Publications. 1955. vi and 248 and (index) 2 pp. 
Paper bound 8s., cloth bound 25s. net.] 


Tuis volume is one of a useful series and is most illuminating for the English 
lawyer, who often knows less about this great Virginian judge and con- 
stitutionalist than of many later American judges. The book is divided into 
five parts, the first being biographical and including Marshall’s own auto- 
biographical Tetter written to his friend Joseph Story, who had requested it for 
use in preparing a biography of the Chief Justice. The bulk of the book 
contains essays by various contributors, six dealing with the part played by 
Marshall in the development of the constitutional law of the United States; 
and even his obituary finds a place. Apart from his autobiographical letter 
and a few pages devoted to a selection from his other letters to Story, only 
thirteen pages contain extracts from Marshall’s actual decisions. It is stated 
in the preface (p. 5) that he was not a prolific author, and that his writings, 
apart from a few letters, were opinions and official documents completed in 
various official capacities, but the appendix (a chronology of his Supreme Court 
decisions, which span the years from 1801 to 1885) suggests that a little more 
space might, with advantage, have been given to the authentic utterances of 
the master. As it is, many extracts are of only two or three lines, and although 
most are apt some might have been lengthened. For example, the extract from 
the famous case of McCulloch v. Maryland, 4 Wheaton 816 (1819), given on 
p. 242, reads: “ The question is, in truth, a question of supremacy. ...” The 
appetite is only whetted! This is actually only one of fifteen extracts from 
the same case appearing in these thirteen pages, and many readers might have 
preferred one long quotation. Again, it may be regretted that the footnotes 
to the essays appear all together at the end of each contribution, but on the 
whole the editor is to be congratulated on producing a most worthwhile book 
at a reasonable price. The reviewer has certainly enjoyed reading it. 


D. C. M. YanprEvy. 
Vor. 20 20 


298 THE MODERN LAW REVIEW Vor. 20 


Anti-Trust Laws: A Comparative Symposium. Edited by W. 
Frrepmann. University of Toronto Faculty of Law Compara- 
tive Law Series, Vol. 8. [London: Stevens & Sons, Ltd. 1956. 
685 pp. (including preface, appendices, and index). £4 net.] 


Tne third in the admirable series of comparative studies produced under the 
editorial aegis of Professor Friedmann makes pretty tough reading. This is 
due to the difficulties and complexities of the subject-matter. By “ anti-trust 
laws” are meant the rules relating to what can best be described, in the light 
of recent English legislation, as “restrictive trade practices.” This is no 
easily described or understood branch of law. But it is modern and important. 
In view of its importance and the comparatively elementary and limited nature 
of such law in England, even after the Restrictive Trade Practices Act, 1956, 
it is extremely valuable for English lawyers-to be able to read something 
succinct about the problems of such law and the way those problems have been 
faced and dealt with by other legal systems. Hence the timeliness and utility 
of this volume. 

The first part of the book deals with various national laws. Canada (one 
of the earliest countries to enact such legislation—the French laws of 1791 
and 1810 were very limited in nature and scope), France, Germany, Japan, the 
Netherlands, Norway, South Africa (only an Act of 1955 is given without any 
commentary or explanation), and Sweden are the countries chosen for discus- 
sion, as well as the United Kingdom and naturally the United States. The 
treatment of the latter nation's law is well annotated and as one might expect 
very provocative of thought and interest. In this part of the book the emphasis 
is upon straightforward analysis of the historical development and present day 
scope of the legislation of each country, and its resultant judicial interpretation 
and administration. As a course of information for lawyers, politicians, 
economists and other interested parties this section of the book is of the 
greatest value. For the English lawyer one of the most interesting points 
brought out by the study of this part of the book is the way in which in the 
United States anti-trust legislation has perhaps not been as far-reaching or 
effective as untutored opinion on this side of the Atlantic may often believe. 
Thus, apart from the legislative exceptions to the anti-trust laws, in modern 
times, Mr. Timberg says in the course of his discussion of U.S, v. Alwminiwmn 
Co. of America (1945) “the superficially Procrustean thrust of a Sherman Act 
legal proceeding unleashes even bigger corporate monsters—but more of them |" 
Another point of interest is how the common law (in contrast with develop- 
ments in other countries) refused to control the growth of monopolies. As 
Mr. Grunfeld says, near the end of his valuable exposition of the most relevant 
common law rules, *. . . in practice, the net result of the law of civil con- 
spiracy as of the doctrine of restraint of trade is one of acquiescence in a 
wide range of commercial practices which reduce the degree of competition in 
industry and trade.” ‘The recent intervention of Parliament and the workings 
of the Monopolies Commission—prior to the 1956 Act, which was enacted after 
the publication of-this book, although the original Bill is mentioned in the text 
and printed ín one of the Appendices—are not described by a lawyer but by 
an economist, Mr. B. S. Yamey. This combination of legal and economic 
analysis is an important and valuable feature of the book: it occurs not only 
in the section on the United Kingdom but also in the one on Canada. Moreover, 
some of the sections are written by authors who combine legal and economic 
qualifications or have associations with both flelds of study and activity, 
6.g., the sections on France and the Netherlands. 

The second part of the book consists of a forty-page chapter on Inter- 
national Cartels and Combines written by Professor Friedmann himself and 
Mr. van Themaat of the Netherlands Ministry of Economic Affairs. In this 
section are discussed the problems of anti-trust law in relation to private and 
public international law (discussed also by Professor Friedmann in his com- 
parative analysis). One of the problems mentioned herein, possibly of the 
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greatest interest to English lawyers, in view of the recent case of British Nylon 
Spinners, Lid. v. Imperial Chemical Industries, Lid. (a curious reference to 
which is given on p. 468, note 9, corrected on p. 494, note 12), is the effect 
of American anti-trust legislation on forelgn and international cartels. On 
this point there seem to have been several changes of attitude on the part 
of American courts between the cases of American Banana Co, v. The United 
Fruit Co. in 1909 and United States v. General Electric Co. in 1958. Doubtless 
the changed position of the United States in relation to the economic life of 
other countries has affected and will still further affect American legal thinking 
on this topic. 

The third and final part of the book is a comparative analysis written by 
Professor Friedmann. This is the raison d'étre of the volume: all the earlier 
chapters are factual groundwork upon the basis of which this analysis can be 
written and understood. It is a valuable, if solid piece of work which raises 
many interesting questions not lightly to be determined nor easily to be debated 
in a review such as this. One of the interesting parts of the discussion 
appertains to the differences between judicial and administrative machinery for 
the enforcement of anti-trust legislation: and in connection with that the 
differences between the view that any restriction of free competition must be 
presumed to be undue or against the public interest (the “purist” view 
adopted in Canada and the United States—though the courts of the latter 
country have changed their minds about this from time to time), and the view 
that only unreasonable restraints are bad. This latter view is more appropriate 
for a non-judicial treatment of the problems, one that is administrative in form 
and machinery, and it is therefore interesting that it is the approach of the 
new administrative tribunal in this country. Professor Friedmann (who would 
seem to prefer this approach) concludes that in practice the difference between 
these two views is not so great, since the tests applied by the “ purist” courts 
and those applied by the “rule of reason” countries, coupled with the 
selectivity of prosecutions in the U.S.A., provide similar results. 

Another important discussion is on the effectg of having criminal, civil 
and administrative remedies for breaches of anti-trust laws. The differences 
between European and North American systenis are very marked in this 
respect (though recent German developments show a leaning towards the 
creation of criminal offences where other European nations have none). Regis- 
tration of restrictive agreements is another important topic, the development 
of which is discussed in this part, while a further problem mentioned by 
Professor Friedmann relates to exemptions from anti-trust laws on the part 
of labour organisations and public enterprises. 

There are occasional mistakes in the annotations, ‘but the book is well set 
out and, from the formal point of view, easy to follow. But from what has 
been said above it will be obvious that this is not a book for casual reading 
by someone curious about anti-trust law in general. On the contrary, it is 
a book for those who are keenly interested in the way the law can be shaped 
to cope with what economists have often described as one of the problems, if 
not dangers of modern industrial and financlal developments. For such readers 
this work 1s essential. 

2 ° G. H. L. FRIDMAN. 


UNITED States v. UNITED SHOE MACHINERY CORPORATION. An 
Economie Analysis of an Anti-Trust Case. By CARL KAYSEN. 
[Harvard University Press; London: Cumberlege. 1956. xii 
and 404 pp. £2 12s. net.] 


Tue publication of this book at a time when the United Kingdom is at last 
taking seriously the problems of monopoly and restrictive practices is a happy 
stroke of fortune. It is the product of a unique experience. At the end of 
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1947 a civil anti-trust suit of unusual complexity was filed in the District 
Court of Massachusetts and was allotted to Judge Charles E. Wyzanski Jnr., 
probably the most brilliant and erudite of the younger generation of American 
judges. Judge Wyzanski normally selects as his law clerks (that invaluable 
institution unknown—alas—in this country) a recent graduate of the Harvard 
Law School, but faced with the economic problems involved in this monster 
litigation he selected instead Carl Kaysen, a young economist who is 
now Associate Professor at Harvard. Kaysen served with him for two years and 
his major work project was an analysis of the economic issues raised by the case. 
The greater part of this book is the lengthy memorandum which he prepared 
for the court. To that memorandum has been added an account of the history 
of the defendants, the United Shoe Machinery Corporation as reflected in 
previous anti-trust suits in which it had been involved (Chap. 1), & discussion 
of the final decree of the court which was handed down in February, 1958, and 
affirmed by the U.S. Supreme Court in May, 1954 —nearly seven years after the 
action had commenced—(Chap. 9), and some final reflections on the economic 
standards of the anti-trust law and the problems of its enforcement (Chap. 10). 

Judge Wyranski’s experiment, which was obviously pleasurable and 
profitable to both the lawyer and the economist, produced a result not wholly 
dissimilar from the mixed legal and lay tribunal envisaged under our new 
Restrictive Trade Practices Act. There are differences of course. Kaysen 
had no locus standi as agmember of the bench, as have the lay members of the 
Restrictive Practices Court, and the issues in the case were somewhat different 
from and wider than those which will face that tribunal. Moreover, it is to 
be feared that it will be many years before we can hope to produce a court 
with the expertise in this field represented by the team of Wyzanski and 
Kaysen. But a study of this book should give those of our lawyers who will 
now have to wrestle with analogous problems some conception of the economic 
issues and concepts with which they will be faced, and some idea of the sort 
of arguments which they should raise or attempt to nieet. It should also give 
them further food for thought on the question whether a judicial body is the 
appropriate forum in which to try these issues. 


It would be beyond the competence of the present reviewer to expound, let. 


alone to criticise, Kaysen’s handling of the two major economic concepts— 
market power and market performance—in the light of which he analyses in 
detail United’s position in the trade. It would probably be equally beyond 
the competence of most of the readers of this Review—and this, of course, 
illustrates the weakness of the English lawyer when he tries to (as he will soon 
have to) find his way through this unfamiliar labyrinth. What is particularly 
interesting, and somewhat disquieting, is that Kaysen is highly critical of 
the American lawyers’ handling of these issues, and this despite their 
experience of nearly seventy years since the Sherman Act was passed. He 
considers that the strategy of both sides, and especially the Government 
(though they won), was seriously defective and that the economic material was 
badly handled. If this is so in the States, where they have long been familiar 
with the “Brandeis brief," what is the position likely to be here where such 
arguments are wholly unfamiliar? He remains quite unconvinced that the 
adversary court procedure is suitable for the trial of such issues and cogently 
summarises the difficulty faced by a judge trained in the common law tradition 
when he seeks to frame an effective decree. His observations on these points 
will not necessarily apply to our Restrictive Practices Court, since the Act 
has sought to lay down clearly defined and narrower standards of validity 
which will be justiciable. Whether it bas succeeded, time will show. In the 
meantime a perusal of this fascinating book (and the devotion of serious 
thought to the final chapter) by all those of the bench, bar, and solicitors who 
look to this new branch of practice to establish their fame and fortune, should 
make them perhaps wiser and certainly better informed. 


L. C. B. G.. 
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Brrrish CoLoNnL JupGEs. A study by the Inns of Court Con- 
servative and Unionist Society. [London: Sweet & Maxwell, 
Ltd. 1956. 24 pp. 2s. net.] 


Te decision in Terrel v. Secretary of State for the Colonies [1958] 2 Q.B. 
482 drew attention to the rule that in the colonies even superior judges are 
(with a few exceptions) dismissible at the pleasure of the Crown. In a note 
published at pp. 502—506 of Volume 16 of this Review it was suggested that 
the law be amended to provide that, subject in appropriate cases to the fixing 
of a compulsory retiring age, superior judges In the dependent territories of 
the Commonwealth should be removable only for misbehaviour or incapacity, 
that every judge so removed should have a right of appeal to the Judicial 
Committee of the Privy Council and that, in specifled territories that have 
reached an advanced stage of responsible government, the initiative in securing 
removal should be confined to the local legislature. The Inns of Court Con- 
servative and Unionist Society have repeated these suggestions for reform and 
have added others of their own. They propose the creation by Act of Parlia- 
ment of & distinct Oversea Judicial Service, with safeguards against reduction 
of salary upon transfer or abolition of office, and with legal rights to 
pensions. They also propose that no colonial judge should be removed except 
after a hearing by, and upon the recommendation of, a Judicial Commission. 
These proposals appear unexceptionable, and they are resisted only by the 
argument that things work well enough as they are. In favour of the present 
situation one can say that in practice a colonial judge would be removed only 
in highly exceptional circumstances—a fact brought out by the recent con- 
troversy over the position in the Seychelles; that colonial judges probably do 
not feel themselves to be any the less independent of the Executive because of 
the absence of legal safeguards for their security of tenure; and that certain 
provisions already exist, either by statute or by virtue of Colonial Regulations 
(which are admittedly unenforceable in law), for a reference to the Privy 
Council and (in cases of misconduct) a hearing by a Judicial Commission. 
But this amounts to nothing more than a demonstration that the present state 
of affairs is fairly satisfactory; it does not adequately answer the case for 
proceeding further along the lines suggested. 

One aspect of administrative practice criticised by the authors seems in- 
defensible. Colonial Governors are required to make regular routine reports 
on the judges of the courts in their territory. Presumably the formal 
explanation of the practice is that the Governor is the representative both of 
Her Majesty and of Her Majesty’s Government; the judges are hierarchically 
subordinate to him, and he has, indeed, certain disciplinary powers over them; 
the judges are therefore not entitled to be treated differently in this matter 
from any other senior members of Her Majesty’s Oversea Service. But in 
substance the Judges occupy a unique position in the Oversea Service. To 
Colonial Governors, who are perfectly well aware of this fact, the task of 
making these periodical reports must be somewhat embarrassing. To the 
judges themselves the knowledge that such reports are made may be a greater 
embarrassment in cases where judicial censure of the conduct of the Executive 
is appropriate. Let the chief justice report on the puisne judges. The chief 
justice himself should be able to get along without regular gubernatorial 
surveillance, and his professional ability will doubtless become known through 
other channels. 

S. A. pe SMITA. 


Tus Law or Stare Succession. By D. P. O'Conner. [Cambridge 
University Press. 1956. xl and 425 pp. 45s. net.] 


Tse publication of a further work in the serles of Cambridge Studies in 
International and Comparative Law, under the general editorship of Judge 
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Lauterpacht and Lord McNair is in itself an event of note: a comprehensive 
study in the neglected field of State succession is destined to be of the first 
importance. . 

Jt was in 1907 that Professor Keith published T'he Theory of State 
Succession, and his work has remained undislodged for half a century. Dr. 
O'Connell's comments on the book are unambiguous. “Professor Keith,” he 
writes, “indulged in wide generalisations which permitted him to reject 
contrary opinion and evidence in what can only be described as a cavalier 
fashion. The one jurisprudential formule Keith appears to admit is res 
inter alios acta, and he chose this because it gave a measure of juristic 
self-respect to his negative conclusions" (pp. 270-271). In addition, other 
authors do not escape whipping. Thus we find: “The opinions of writers 
. . . have been given unmerited prominence in many of the monographs on 
State succession, although they are of limited relevance and in some instances 
, are positively misleading” (p. 269). 

Having thus cleared the air, the author turns to the central problem that 
faced him when considering a work of this nature: that of assessing the value 
to be placed upon the writings of previous authors, upon actual State practice, 
upon court decisions and upon legal opinions, and finally upon the purpose to 
be achieved by tabulating all of these. Here, as throughout this work, the 
comments made have the ring of common sense. “No writers opinion is a 
greater value than theefacts on which he bases it" (p. 270). “A notable 
portion of State practice consists of the asseverations of interested parties ” 
(p. 272). “Civil law judges are not conspicuous for their knowledge of 
international law” (p. 272). And finally: “The opinions of the Law Officers 
are of value second only to that of court decisions, because they are in a 
measure judicial in character, and largely devoid of political content" (p. 272). 

It is perhaps a pity that these words of evaluation should be found in the 
Conclusion to the book and not in the Introduction as they illumine much of 
the body of the text. Instead the Introduction is, in part, devoted to a 
statement and a rejection of the several theories of State succession that 
have been current in the past. He writes: “Internal as much as external 
polities have militated against the acceptance by States of an absolute 
inheritance of obligations. On the.other hand, theorles of succession which 
base themselves on the continued identity of the absorbed territory itself are 
defective in ascribing to the territory after the change of sovereignty the 
capacity to retain rights and duties ” (p. T). Of what he calls the “negative 
theory "—that the successor State “ seizes what it can and repudiates what 
it will"—the author writes: “Even if territorial changes are merely replace- 


: ments of sovereignty it does not follow that positive international law may not ` 


attach to them legal consequences, even the consequences of a juridical 
succession” (p. 9). 

' After this we ‘are clearly justified in turning to Dr. O'Connell for his 
own view upon the jurisprudence of State succession, the problems of which, 
he declares, “invite a strictly jurisprudential analysis" (p. 268). The answer is 
felt to be of such significance that the liberty is taken of quoting it in full. 

“The word ‘ equity’ is the key, it is believed, to the entire problem of State 
succession. The closest perusal of State practice reveals that paramount in 
the historical controversies arising out of changes of sovereignty has been an 
attempt to safeguard the investments of foreign nationals in transferred 
territory. The starting point in a discussion of State succession is, therefore, 

_not so much the interests of either predecessor or successor States as those of 
private investors. A man who invests capital and labour in the construction 
of works of profit and value to a State acquires ań equity in that investment 
that is not destroyed by change of sovereignty. If there were no security of 
investment, there would be no investment; and a universal refusal to recognise 
those equities would be destructive of one of the essentlal economic bases of 


modern State and international organisation. If international law prescribes ` 


an obligation on a State to respect investment of foreign nationals there is no 
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theoretical objection to assuming a similar obligation on the part of its suc- 
cessor. The obligation does not arise from the express or tacit consent of the 
State but from the general principle of international law prescribing respect 
for the equities of foreign Investments" (p. 268). 

This, as the basis of international obligation, may be regarded either as 
cynicism or as sociology. But the author goes further. “Rights derived from 
human nature itself (sic) inhere equally in the nationals of all States and 
demand recognition by all States. Sovereignty cannot render a State irre- 
sponsible for its conduct towards the nationals of other States; change of 
sovereignty cannot deprive those nationals of rights which have accrued under 
the régime of the old sovereign" (p. 267). 

In compiling this work, no effort has been spared to achieve completeness. 
'The body of the text has been based upon State papers, parliamentary reports 
and the majority of treaties dating back for 150 years, together with a 
formidable body of opinion of the law officers—seventy-four of which opinions 
are quoted in evtenso. These date from 1828 when “Mr. Secretary Canning, 
etc, etc," was informed of the legal position “relating to the Exportation of 
Arms and Ammunition of War to Brazil,” down to the year 1901 when the 
Marquis of Lansdown sought information concerning “the nationality of 
certain persons who were Burghers of the late Orange Free State.” 

The body of the book has been divided into four sections. The first deals 
with the effects upon the international rights and dpties of a State that are 
produced by a change of sovereignty. This section deals with the cases of 
total and partial succession and contains an interesting survey of the legal 
problem caused by the Partition of India in 1947, which turned upon whether 
the partition was a division of the old British India or merely a succession from 
that India on the part of Pakistan. 

The second section is devoted to an analysis of the responsibility of the 
succeeding State with regard to the legal interests of private individuals. 
Here are considered the obligations to pay a national debt and to respect 
rights acquired under a contract made with the predecessor State. In this 
section some important comments are made upon the doctrine of Act of State 
which “ has been misinterpreted in both literature and judiclal pronouncement ” 
(p. 87). The author distinguishes the more modern cases, e.g., Secretary of 
State for India v. Sardar Rustam Khan [1941] A.C. 856, which he maintains 
do not deny “the clearly enunciated opinion in the Salaman and Amodu Tijani 
judgments that persons who become British subjects by the annexation or 
cession of territory do not lose their duly acquired rights. The only point of 
conflict . . . is on the question of the extent to which machinery for enforcement 
of these rights exists in English municipal law” (p. 90). 

The third section takes us through the practical problems arising in the 
legal, judicial and administrative structure of a territory following its 
absorption. Thus the effects of State succession upon actions that are pending 
is surveyed, in the light inter alia of Lithuanian, Syrian, German, Philippine, 
Danish, Burmese and Indian practice; whlle we learn on the authority of a 
decision of a British court in the Transvaal, a district court in Tel-Aviv and 
a district court in Jerusalem that * judgments of the courts of a predecessor 
State are not binding as precedents upon the courts of the successor, even 
where a doctrine of judicial precedent prevails in the law of both countries” 
(p. 222). 

The final section is devoted to the question of the change of nationality. 
The many authorities presented here upon “one of the most difficult problems 
of the law of State succession " (p. 215) reveal the wide divergence of practice 
and the contradiction of theorles. 

This scholarly work, the product of long research, brings together for the 
first time the diverse authoritites upon a particularly fascinating and practical 
subject. It thus fills a void that for long existed, and by its universal sweep 
fills it to overflowing. i 

D. G. VALENTINE. 
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Cases AND MATERIALS ON INTERNATIONAL Law. By Lester B. 
OnrrELD and Hpwarp D. Rx. [London: Stevens & Sons, Ltd. 
Published under the auspices of The London Institute of World 
Affairs. 1956. xi and 765 pp. £4 4s. net.] 


Tus, as its title and size suggest, is more than a case book. It is a collection 
of cases and materials covering the whole of the law of peace and, in 


Chapter XIII less thoroughly, the law of war; its purpose is “to provide a | 


flexible teaching tool for an introductory course on international law in law 
Schools" There is little doubt that the book will serve that purpose, for the 
collection of cases, documents, treaties, and excerpts from juristic writings is 
gathered together under traditional headings and supplemented by editorial 
notes which give an up-to-date bibliography and indicate related problems. 

There is, as the authors rightly point out, no “talismanic solution” to the 
problem of selection of materials. Yet there are certain omissions which are 
surprising whatever the criterion of choice adopted. The section on Indi- 
viduals as subjects of the law of nations gives the U.N. Declaration on Human 
Rights in full; there is no mention, not even in the Note on this section, of 
the European Convention on Human Rights, which at least has some normative 
character and actually functions, At page 288, dealing with Conquest of 
Territory, the relevant texts of the Covenant and the Draft Declaration on 
the Rights and Duties ef States are given, but no mention is made of the 
U.N. Charter. At page 258, in the section on the Territorial Sea the first two 
articles of the 1980 Draft of the Hague Conference are cited, but there is no 
mention of the more recent draft by the International Law Commission. In 
the second chapter there is no mention of the question of reservations to 
treaties and, consequently, no mention of the Advisory Opinion on Reservations 
to the Genocide Convention. One would have thought that this Opinion would 
provide excellent material for class discussion. At page 094, in the chapter on 
Pacific Settlement of Disputes, Article 84 of the Statute of the International 
Court of Justice is given in abbreviated form... in the form in which it 
was originally contained in the Statute of the Permanent Court. Admittedly 
the complete statute is given in the Appendix, but the criticism of this 
abbreviated form has merited alteration in the new statute and certainly 
merits the inclusion of the full text of Art. 84 in this chapter. 

The comments in the Notes are not always as complete or as accurate as 
one might wish. At page 171 in the chapter on Recognition, mention is made 
of Civil Air Transport v. Central Air Transport [1958] A.C., but only as 
support for the principle that “retroactivity operates only in the area under 
de facto control prior to de jure recognition”: there is certainly more to be 

"obtained from the judgment than this. At page 877 the ratio of Joyce v. 

D.P.P. [1946] A.C. is stated thus: “ Allegiance to the Crown owed by an 
' American resident in England who applied for and obtained a British passport 
and renewals thereof was held not terminated by his leaving England and 
going to Germany.” It is suggested that the ratio must include a reference to 
the place where the treasonable acts were committed. Similarly, at p. 408, 
the judgment of the I.C.J. in the Corfu Channel case is given in terms which 
are inexact: it is there stated that “the International Court of Justice held 
that British warships had the right of innocent passage through Albanian 
waters.” The fact that the Corfu Channel was an international strait was not 
merely incidental, but the crux of the decision, and one cannot, on the basis 
of this decision, simply say that warships have a right of innocent passage 
through territorial waters. 


These criticisms do not, however, detract from the real value of the book. 


Xt does provide a most useful collection of source material, and it is to be 
welcomed as a valuable addition to the tools of the teacher who endeavours to 
impart to his students a knowledge of international law via the casebook 
method. 

D. W. Bowrrr. 
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Laws CONCERNING THE NATIONALITY OF Suis. Compiled by the 
Codification Division of the Office of Legal Affairs of the 
Secretariat of the United Nations. [New York: United 
Nations; London: H.M. Stationery Office. 1950. x and 208 
pp. Ills. net.] 


Ix 1954 a volume was published in the United Nations Legislative Series on 
the Laws concerning Nationality, now the Codification Division of the Office of 
Legal Aifairs of the United Nations has placed international and comparative 
lawyers still further in its debt by publishing a volume of Laws Concerning 
the Nationality of Ships in no less than sixty-six countries. 

In the introduction to the volume the Codification Division points out that 
*each State lays down the conditions on which merchant ships may fly its 
flag and there is no uniformity in these conditions. However, as has been 
pointed out (in his Second Report on the Régime of the High Seas prepared 
by Professor Francois for the International Law Commission), ‘the acknow- 
ledged freedom of a State to lay down the conditions on which it shall grant 
its nationality to ships is, of necessity, based on the concept that the national 
element with regard to a ship and the manner in which it is used have a 
wide variety of application, and that a certain minimum should be guaranteed 
in the general interest of all who use the high seas,’ ” 

It is interesting to note, therefore, that the Dom#nions, with the exception 
of the Union of South Africa, make use of the Merchant Shipping Act or, 
in the case of Canada and New Zealand, of legislation based on the statute 
of 1894 while both Burma and Ireland use the British legislation. Where 
other States are concerned, whether they be People’s Republics or Latin 
American Republics, it is difficult to generalise. 

In this volume it becomes apparent that both Monaco and the Vatican City 
possess merchant fleets, while it is easy to understand why the flags of 
Panama and Liberia are so frequently seen on the highways of the world. By 
the legislation of 1916 Panamanian ships must be “wholly or partly the 
property of Panamanian citizens or of foreigners domiciled in the Republic 
with more than five years of residence therein, or of commercial societies having 
their headquarters in Panama.” In 1925 it was provided that owners could 
acquire Panamanian nationality for their ships if “they have the vessel enrolled 
in one of the registries kept in the Inspectorates of the ports of entry of the 
Republic; they provide themselves with the requisite register; and they navigate 
under the Panamanian flag.” The Liberian law is even simpler: “ A sea-going 
vessel, regardless of tonnage, wherever built, owned by a citizen or national 
of Liberia or of any foreign country ” is eligible for documentation under the 
laws of the Republic of Liberia. This legislation may explain why neither 
Liberia nor Panama was invited to the London Conference on the Suez Canal. 


L. C. Green. 


Private FOREIGN INVESTMENTS: LEGAL AND Economic REALITIES. 
By Szyrmour J. Rus. [Baltimore: The Johns Hopkins 
Press; London: Cumberlege. 1956. x and 108 pp. 28s. net.] 


Ix 1955 Mr. Rubin, a lawyer practising in Washington who at times served in 
various U.S. Government Departments, gave some lectures under the auspices 
of the School of Advanced International Studies of the Johns Hopkins 
University. 'They have now been published in this little book and were, as 
the author tells us, “intended to be illustrative and provocative, not inclusive 
or definitive "The latter part of this description is certainly accurate. "There 
are four lectures entitled International Law and National Policy; Nature and 
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Effect of a Taking; Private Property and Public Purpose: Enemy Private 
Property; Technique of Protection. The most useful lectures are the second 
and third. In the former the author points out that there exists a serious 
problem of definition which is aggravated by the modern technique of * creep- 
ing expropriations. In the latter the author draws attention to some of the 
hollowness of the agitation for the return of private enemy property—a point 
which, when made by the author of the article which appeared in Department of 
State Bulletin 17 (1947) 155, wil not cause surprise. On the whole, however, 
this is à work which, while it makes some interesting points, is not intended 
to qualify as a substantial contribution to knowledge or to the development 
of law. 


F. A. Maxx. 


CRIME AND SOCIAL Action. By GEogoE GopwiN. [London: Watts 
& Co. 1956. vi and 277 pp. (including index). 18s. net.] 


BIRDMAN OF ALCATRAZ. By Tuomas E. Gappis. [London: Victor 
Gollancz, Ltd. 1956. 254 pp. 16s. net.] 


Mz. Godwin has attempted & general survey of the main contributions made 
to criminology since the time of Beccaria. His work, though not altogether 
unscientific, is popular in character and may be recommended to the general 
reader who wishes to obtain a reasonably full view of the subject without 
going into too much detail. The title chosen is a little misleading—all punish- 
ment is social action, but beyond that social action has no special relevance to 
this book. 

The method of exposition adopted is a description in successive chapters of 
the work of leading criminologists. But the strictly chronological method is 
not pursued, a somewhat arbitrary division being adopted under which an. 
attempt is made in Part I to analyse the main characteristics of the criminal, 
in Part II to discuss the problem of his reformation, in Part III to deal with 
‘the problem of “murder and madness,” and in Part IV to describe some of 
the more important aspects of crime detection. The work of Lombroso, 
Goring, Lange, Berg, Schlapp and Wertham is dealt with in Part I; that of 
Beccaria, Bentham, Romilly, Howard, Elizabeth Fry, Osborne and East and 
Hubert in Part 11; in Part III we are given an exposition of the M'Naghten 
rules which are discussed in relation to some of the typical murder cases of 
the present century; while in Part IV the methods of identification by physical 
measurements, by finger printing, and otherwise, invented by Bertillon, Galton 
and Hershel are described and a rather slight account of modern forensic 
science 1s glven. : i 

There are very obvious gaps in the book. Thus to represent modern 
American criminology -by the work of two psychiatrists, Schlapp and Wertham, 
and those hardly the most important, is somewhat misleading. Indeed modern 
sociological criminology both iu this country, America, and on the Continent is 
almost completely ignored, which is really inexcusable when one remembers the 
, title of the book. The reader will find that Mr. Godwin is unfamiliar with a 

great deal of the most modern work in criminology and that his treatment ís 
therefore very patchy. 

Many readers also may be rather put out by the bright journalistic style 
adopted, fortunately more typical of popular science in the U.S.A. than in 
this country. Thus most chapters begin somewhat in the following manner :— 
“ Lombroso: Criminal Man. Hypothesis: That the criminal is born not made. 

` We are in the Forensic Laboratory of the University of Turin. On the 
Director's table lie three photographs of a skull, etc. etc.” On the other hand 
Mr. Godwin has gone to & great deal of trouble to study the works of his 
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authorities at first hand. Thus much of what he has to say as to the actual 
circumstances of the M'Naghten Case will be new to the majority of legal 
readers who will generally have been satisfled with what-they have found in the 
textbooks on criminal law. Moreover Mr. Godwin has a lively and interesting 
Style, 80 that his volume will appeal to many who might not get far with the 
numerous much more learned works which are now available. 

The interest of Birdman of Alcatraz lies largely in the astonishing per- 
sonality of its hero, the double murderer Robert Stroud. 'The book has, of 
course, been a best seller and deservedly so, because even American journalism 
cannot detract from the poignancy of Stroud’s life nor sully the astonishing 
courage with which he has faced his forty-five years of prison life, a courage 
which cannot but evoke the admiration of the most hard-bitten reader. 

The book is thrilling too, with its dramatic description of convict risings 
in two of the principal American penitentiaries and for its account of Stroud's 
three trials for his life in connection with his second murder in which the 
prosecution went all out.for a conviction in a way which is repellent to an 
English criminal lawyer, only to be defeated by the wonderful love, tenacity 
and courage of the prisoner's mother who at the last morüent, and after 
- bearing the burden of organising the defence in the three trials, extracted a 
reprieve from the dying President Wilson. 

Again the human interest of the book is compelling, even if it descends 
frequently into a gross sentimentality. Consider Stropd's astonishing marriage 
according to the common law of Kansas State, carried out in his cell, unknown 
to the prison authorities, by means of a written contract entered into with 
& prison visitor who had been assisting him with the sale of the canaries which 
he bred in his cell. This coup, intended to rouse public sympathy and so prevent 
his transfer to Alcatraz, had been made possible by his intensive study of the 
legal volumes in the prison library, a knowledge which he was afterwards to 
make use of in his repeated attempts to go above the heads of the Federal 
Prison Bureau to the Federal Courts, attempts which, alas for him, met with 
uniform falure 

But the book also has real criminological value. Stroud’s case is quite 
classical. He was the son of strong-willed parents who were already at 
enmity when he was born. The boy quarrelled with his father from the start, 
and was over protected by his mother: assessed under the Glueck prediction 
tables he would certainly have qualified for a criminal career. Tempera- 
mentally an aggressive, self-centred man, only a firm and understanding 
education would have saved him, In which case his qualities of - tenacity, 
intelligence, and enormous capacity for detailed work might well have brought 
him to the forefront of the business world where again he might well have got 
into trouble for a lack of respect for other people’s rights. 

His murders were not those of a vicious or depraved man. Indeed, there 
can be little doubt that at the time of the second of them he was not mentally 
responsible, though no doubt he was not within the M’Naghten Rules. It was 
about this time that, owing to the help of a prison visitor, he was able to start 
earning a little money by painting, and it seems fairly clear that it was this 
which saved his reason. A little later the accident of his acquiring some 
fledgling sparrows, blown down into the exercise yard during a storm, turned 
him to what was to be his absorbing occupation for twenty years, the study of 
birds. In the course of this, he became one of the world’s leading experts on 
the diseases of cage birds, particularly canaries. As from this time he seems 
to have been a model prisoner, and his career provides a lesson in the value 
of getting prisoners interested in some form of work, particularly if it is one 
which gives full mental absorption. 

It is with a feeling of shame for humanity and of detestation for the U.S. 
Federal Prison Bureau that one has to state that Stroud who, according to 
this book, has behaved well since his second murder in 1916 is still in confine- 
ment. It is a scandalous tragedy that the really terrific effort of self-discipline 
which this violent-tempered man has made to control himself should have been 
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30 miserably rewarded: according to the normal practice he should, in 1987, 
have been entitled to release on parole but this was denied him. At the time 
of his reprieve by President Wilson the warden of Leavenworth Prison said 
that he would live to rue the day, and there can be lttle doubt that the 
authorities have been determined to make Stroud an example to all other 
convicts of what comes to a convict who kills a guard. How vindictively the 
authorities at Washington have persecuted this unfortunate man is shown by 
the way they removed his birds and closed down the self-built laboratory in 
which he conducted his experiments. Vindictiveness coupled with petty- 
mindedness—for as long as Stroud was able to enlist public interest and 
support, the penal authorities dared not proceed beyond a policy of pinpricks. 
As soon, however, as public attention was distracted by the war, Stroud was 
removed to the island prison of Alcatraz, and all his ornithological activity 
was brought to an end. He thereupon undauntedly embarked upon a study 
of penology and prison discipline, being determined to produce a work on 
this which would be of the same quality as his authoritative work on the 
Diseases of Birds. The authorities frowned upon this and the author’s rather 
macabre effort to smuggle it out of the prison having failed the manuscript 
was confiscated and what must at least have been a volume of much interest, 
and at the best a work of high scientific value has been lost, and probably 
lost permanently, for the evidence suggests that it has been destroyed. 

One is tempted to campare the conduct of prison bureaucrats who behave in 
this way with that of Himmler and his crew, but in fairness one must not 
forget that Stroud received many kindnesses and much sympathy from many 
of his prison guards, and that for a number of years at Leavenworth Prison 
he received facilities for his work which he could hardly have received any- 
where but in the U.S.A. This was certainly not entirely due to human decency 
but there was a strong element present of that redeeming quality and the final 
wickedness of Alcatraz seems to have been much more due to the sulkiness 
of the men of Washington than to any deliberate cruelty of the men on the 
spot. 

C. 


Aw INTRODUCTION TO EvipENCE. By G. D. Noxzs, Professor of 
Law in the University of London. Second edition. [London: 
Sweet & Maxwell, Ltd. 1956. xxxvi and 480 pp. 87s. 6d. 
net.] 


"rmx success of Professor Nokes's Introduction to Evidence is firmly demon- 
strated by the appearance of a second editlon within four years of the first. 
In this short time the volume has grown by no less than fifty-five pages or 
about one eighth of the whole book. Such rapid increase in bulk does not, 
one must hope, establish a precedent for the future lest, not many years hence, 
students will feel themselves “ entombed” upon thelr very introduction to this 
fascinating but somewhat complex subject. 

Not that good grounds for the increase in‘size are wanting or that any 
of it is unjustified in itself. No fewer than twenty statutes passed since the 
last edition and relevant, in a major or minor degree, to this branch of the 
law had to be incorporated, quite apart from the large number of reported 
decisions which are conscientiously worked into the text or noted. One of 
the great advantages of Professor Nokes's book is the fact that he is almost 
alone in giving full references to discussions and criticism of cases in current 
periodical literature and thus avoids the need of entering himself into elaborate 
discussion of points of detail Since, however, even such major decisions of 
the highest court as Harris v. D.P.P. would unfortunately appear to leave 
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open, if not actually to raise, more questions than they settle, Professor Nokes 
will be hard put to it to keep his Introduction within reasonable bounds. It 
is to be hoped that he will try. : 

H. A. HAMBELMANXN. 


Hanson’s DeatH Dutms. By Henry E. SwrrH, LL.B.(Lond.), 
Assistant Controller of Death Duties. Tenth edition. [London: 
Sweet & Maxwell, Ltd. 1956. Ixxvi and 1214 pp. £6 6s. 
net. ] 


Ix the past Hanson was the one book on death duty which was indispensable 
to the specialist. It differed from the other books on the subject in that it 
was not arranged in narrative form, but consisted of the text of the relevant 
Statutes, with an exhaustive commentary dealing with the whole of the complex 
case law which had grown up. It was the accuracy and the comprehensiveness 
of this commentary which made the book invaluable for any closely reasoned 
work involving questions of death duty. On the other hand, it was a book 
which the average practitioner, who had to deal with death duty only 
occasionally, felt he could do without: a more modest book with fewer pages 
was all he wanted. 

One is ready to be critical of any new edition of Hanson, simply because 
of the high standard set by past editions. On the whole, the present edition 
lives up to that high standard. The editor has been at some pains to produce 
& book which incorporates the enormous amount of new statutes and ense law 
produced by the ten years since the last edition, in a manner worthy of the 
book's reputation. That his success has not been entirely complete is un- 
doubtedly due to the size of the task and not to any lack of ability or zeal. 
One gets the impression from time to time that the editor has, in his anxiety 
to render clear some statute of more than average complexity, paid insufficient 
attention to the details of the language used in a statute. An example of 
what i8 meant arises with regard to section 44 (la) of the Finance Act, 1940, 
as amended by section 46 of the Finance Act, 1950, This provides that 
annuities of a particular type, given in exchange for free assets, are deemed 
not to be consideration in money’s worth for those assets. The commentary 
does not make it clear what types of annuity are, or may be, outside the 
scope of this provision. The point may have great importance in a rearrange- 
ment of assets. A more serious omission arises in respect of section 28 (2) 
of the Finance Act, 1949, the principal enactment with regard to estate duty 
on property abroad. The commentary here is quite inadequate. It uses phrases 
like “proper law regulating the devolution” and “British Settlement” as if 
these expressions represent simple legal concepts requiring little explanation. 
The decisions in Iveagh v. I.R.C. [1954] Ch. 864 and Marlborough v. Att.-Gen. 
[1945] Ch. 78, although they appear elsewhere in the text, are not discussed 
in this context, nor is any view expressed as to the liability to estate duty 
on the death of a life tenant of a settlement made in Great Britain of foreign 
land. Again, in dealing with the definition of the word “company” in 
section 81 (1) (a) of the Finance Act, 1954, the commentary is misleading. 
Surely all that is required is to indicate that the same definition appears in 
section 59 of the Finance Act, 1940; but this is not done. 

The criticisms made above are of points of detall. It must be borne in 
mind, however, that & book of this nature, & commentary on statutory law, 
should be accurate in its detall. The reader is not primarily concerned with 
general principles. 

As stated above, Hanson is traditionally a specialists book, Today, 
however, every practitioner is likely to find himself dealing with questions of 
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estate duty involving large sums of money, in which an appreciation of the 
detailed provisions of the law is indispensable. The courteous, but exacting, 
language of the requisitions made by the Estate Duty Office are familiar in 
many offices where before the war they were unknown. The new edition of 
Hanson is, therefore, likely to appeal to a much wider class of reader than 
its predecessors. Perhaps with this in view the editor has expanded the 
introductory chapters, so that they now form an account of the law relating 
to estate duty in narrative form. This is a great improvement. The prac- 
titioner may now use Hanson without having to buy a second book which 
explains the law in narrative form. The narrative is well written, interesting, 
and free from unnecessary detail. It may be recommended to anyone who 
wishes to obtain a grounding in the subject, as well as to the practitioner who 
is already familiar with the main outlines. 

Lastly, at the risk of appearing ungracious, it must be pointed out that, 
since the abolition of legacy and succession duties, there is no real link with 
Mr. Hanson. The last edition which he edited was the third, published ín 
1876. Estate duty, the sole remaining death duty, was founded by the Finance 
Act, 1894. Is there any real justification in using the name of Hanson? 


D. C. Porrra. 
° . 


RETIREMENT AND OTHER ANNUITIES UNDER THE FINANCE ACT, 1956. 
Current Law Guide, No. 12. By H. G. S. PLUNKETT, of Gray’s 
Inn, Barrister-at-Law of the Oxford Cireuit (formerly one of 
H.M. Inspectors of Taxes) and G. A. HOSKING, F.L.A., A.T.L.I., 
F.8.8., F.1.8. [London: Sweet & Maxwell, Ltd.; Stevens'& 
Sons, Ltd. 1956. viii and 111 pp. 9s. 6d. net.] 


Tue Finance Act, 1956, has removed a substantial injustice from the British 
system of taxation, in that it permits persons who are “ self-employed” or who 
are in employment that carries no pension, to set aside moneys to provide a 
pension for old age, and to deduct such moneys from their income brought 
into charge to tax. This book provides a readable account of the new law, as 
well as a summary of the existing law relating to superannuation and retire- 
ment benefit schemes. It also reprints all the statutory provisions relating to 
existing and new schemes. 

It is not, however, a mere restatement of statutory provisions, for not only 
are there examples to show the’practical application of the rules, but there 
is also a chapter, clearly based upon experience gained in running existing 
schemes, on the practical running of schemes under the new Act. The 
individual may take out a policy with an insurance company, or may take part 
in a scheme which makes use of a fund invested and accumulated under the 
terms of a trust deed. Much is made, rightly, of the advanteges offered by 
investment in first-class equities, which is possible where there is a scheme 
administered under a trust deed. 

This guide deserves to be read, not only by lawyers but by all secretaries 
and treasurers of professional bodies, trade associations and trade unions, who 
are genuinely interested in the welfare of thelr members, They will realise 
that there is far more to the new legislation than a sop to the surtaxed self- 
employed and a new line of business for the insurance agents. 


D. C. Porrzz. 
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NATIONALITY AND 'STATELESSNESS IN INTERNATIONAL Law. By 
P. Weis. [London: Stevens & Sons, Lid.-1956. xxvii and 
888 pp. £8 8s. net.] 


Fon a long time it has been obvious that the public international law of 
nationality was in need of comprehensive treatment by an expert alive to 
modern developments and problems. The gap has now largely been filled by 
this book whose author, as a result of his legal work for the International 
Refugee Organisation and the United Nations High Commissioner for 
Refugees, has acquired intimate knowledge of the manifold practica] aspects 
of the subject. 

The book is divided into four parts. In the first Dr, Weis discusses the 
conception of nationality and reaches the conclusion that “ the meaning of the 
term nationality in international law—while usually coinciding with nationality 
in municipal law—may be both wider and narrower than its meaning as 
defined by municipal law” (p. 61). The second part, headed “ municipal law 
and international law,” is devoted to the broad question whether and to what 
extent nationality is a matter falling exclusively or essentially within a State's 
domestic jurisdiction. Where international Jaw imposes definite duties upon 
a State and these are broken, the delinquent State, as the author points out, 
is bound to bring its law into line with international law, but, so he adds, 
* go long as remedial action has not been taken the law remains valid, though 
unlawful, and the national status of individuals continues to be governed by 
that law” (p. 91). It is true that Dr. Weis also explains that “international 
tribunals and other States will not recognise such inadmissible municipal law,” 
but he seems to limit this to cases in which the determination of the national 
status “is merely incidental to the issue," and reaffirms that “for the deter- 
mination of national status the municipal law is decisive” (p. 92). 

The third part is devoted to the discussion of the actual rules of public 
international law relating to nationality. Here the author denies, for instance, 
“the existence of an absolute principle of international law that conferment 
of nationality must be a voluntary act” (p. 117). Also he suggests that “ the 
right of a State to make rules governing the loss of its nationality is, in 
principle, not restricted by international law, unless a State has by treaty 
undertaken specific obligations imposing such restrictions " (p. 129). This part 
includes, in particular, a discussion of the important subject of the effect of 
territorial changes as well as other matters of substantive law. 

The fourth part containing the author’s summary and conclusion is followed 
by Appendices in which the text of the most important Conventions and Draft 
Conventions is reproduced. ` 

In his foreword Sir Hersch Lauterpacht describes the book as “the most 
comprehensive modern treatment of the law of nationality that has appeared 
80 far in the English language" (p. xi). It would be difficult to dissent from 
this judgment. Yet it may be asked whether the subject could not have 
received even more comprehensive, more progressive, more convincing treat- 
ment. Thus very little of the immense material produced by French decisions 
seems to have made an impression upon the author’s mind; the numerous and 
highly significant decisions rendered in post-war Germany and involving grave 
and far-reaching problems of public international law seem to have been 
ignored with the exception of one case (mentioned at p. 156 without reference 
to the source) which is not by any means the most important one; academic 
learning, in so far as it does not specifically relate to nationality, would some- 
times have required closer attention. Further, it is perhaps somewhat retro- 
grade to suggest that “nationality may be conferred by operation of law with- 
ont the consent of the individuals concerned and even against their will in those 
cases where no State entitled to exercise diplomatic privilege [sic] exists, is. 
in the case of stateless persons” (p. 117). This is a view which stems from the 
author's fundamental thesis as expounded in the second and third parts of his 
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book and referred to above. It is a thesis which, in connection with the effect 
of territorial changes, leads the author to the following statement (p. 189) : 


lt is evident from what has been said earlier that, even if such rules 
[of international law prescribing collective acquisition and loss of nation- 
ality in case of territorial changes] were found to exist, they do not in 
principle have a direct effect on the nationality of individuals, such nation- 
ality being solely determined by municipal law. They only impose a duty 
on States to confer or withdraw their nationality, falling which they commit 
a violation of international law. 


This is a proposition which, with great respect to the learned author, is open 
to serious doubt, which in all probability is inconsistent with prevailing 
practice and doctrine and which, it is believed, has not been proved. There are 
minor points about which one does not feel altogether happy. Lowenthal v. 
Attorney-General [1948] 1 All E.R. 295, mentioned at p. 12, n. 47, required 
fuller discussion in a different part of the book, Stoeck v. Publio Trustee 
[1921] 2 Ch. 67, referred to at p. 79, was decided by Russell J. (as he then 
was). The term “reconduction” used at pp. 52 e£ seg. is not attractive. The 
statement that “ the incorporation (‘ reunion’) of Austria in Germany in 1988, 
in the view of the present writer, constituted annexation” (p. 141) is not sup- 
ported by any argument or references and therefore sounds a little bold. 
The brief discussion of Kramer v. Attorney-General [1928] A.C. 528 is some- 
what disappointing in that, in particular, it falls to make it clear that the case 
involved, not a problem of double nationality, but a problem of construction. 

Such criticism as this reviewer has ventured to express is not in any way 
intended to belittle the quality of Dr. Weis's work. On the contrary, the pre- 
ceding observations should be understood as a tribute to the stimulating 
character of a book which is clearly of considerable value, which is written by 
a Scholar and which deserves to be read and discussed. 


F. A. Maxx. 


Tue 1956 Income Tax LEGISLATION. By A. S. SILKE, m.com.(Hons) 
(Cape Town), c.4.(8.4.). [Cape Town and Johannesburg: 
Juta & Co., Ltd. 1956. 150 pp. 42s. net.] 


Tae English lawyer or accountant often wishes to refer to points of revenue 
law in other States, particularly in other States which are members of the 
Commonwealth. It can sometimes be very irritating, particularly when the 
answer is wanted without delay, to have to flounder among books that appear 
to be out of date, or enormously long-winded. As far as the law of income 
tax and donation tax in the Union of South Africa is concerned, Mr. Silke’s 
book provides the right answer. It gives the text of the Income Tax Act, 
1941, with all subsequent amendments, provides tables to illustrate the rates 
of tax, and gives notes on the practice of the Tax Commissioners. This is 
all done in some 150 pages. 

A number of points of interest will occur to the English lawyer, without 
special training in South African law, as he looks through this book. The first 
is the shortness of the Act. It must be about one third as long as the 
Income Tax Act, 1952. It can usually be understood by reading the section, 
unlike the British Act, which is often quite incomprehensible, unless the reader 
has first studied a commentary. And, not surprisingly, the structure of the 
tax has a certain similarity to British income tax. 

It must, however, be emphasised that the book contains no commentary on 
the statute, and mentions no decided cases. Thus, although decisions in South 
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Africa on points of Revenue law may occasionally be of assistance in construing 
the British statute, this book cannot be used to get onto the right case. 


D. C. Porrzn. 


Income Tax Law AND Practice. By CEC A. NEWPORT, F.A.C.C.A. 
and H. G. S. Puunxerr, Barrister-at-Law (formerly one of 
H.M. Inspectors of Taxes). Twenty-seventh edition. [London: 
Sweet & Maxwell, Ltd. 1950. xxxix and 418 and (index) 
29 pp. 80s. net.] 


Tue current edition of this hardy annual (biennial this time) incorporates the 
provisions of the Finance Acts of 1955 and 1956, the most important, those 
relating to “Dividend Stripping” and “ Retirement Annuities,” being concisely 
dealt with in the last two appendices, 

This work was critically reviewed as recently as (1958) 16 M.L.R. 267-268 
and again at (1955) 18 M.L.R. 829 and thus requires little further comment 
save that the deficiencies there observed still remain. In their selection of 
recent cases, it is strange that the authors, in the garagraph dealing with 
reserves (144), have completely ignored the important decision of the House 
of Lords in Southern Railway of Peru, Lid. v. Owen [1956] 8 W.L.R. 289. 
Again, in the paragraphs relating to “Back Duty” (pp. 866 ei seg.) some 
reference should surely have been made to R. v. Hudson [1956] 2 W.L.R. 914, 
as to the common law offence of “making false statements to the prejudice 
of the Crown and public revenue with intent to defraud.” 

Bharkey v. Wernher [1956] A.C. 58 might well have been commented upon 
at para, 168 as well as under “computation of farm profits,” for it dealt 
broadly with the proper treatment of stock on hand withdrawn for the trader's 
own use. 

Twenty-seven editions in a little over a quarter of a century clearly be- 
speaks the popularity of this work with its own particular public to whom it 
can again be commended. 

A. F. 


Currry’s Quzren’s Benca Forms. Eighteenth edition. By R. F. 
Burnand and D. Borawp, with a foreword by the Rr. How. 
Logro Gopparp. [London: Sweet & Maxwell, Ltd. 1966. 
lx and 1222 and index. £7 9s. 6d. post paid.] 


Nine years have passed since the last edition of Chitty was published. Since 
that time the passage of several Acts has necessitated alterations to the text. 
Among these are the Legal Aid and Advice Act, 1949, the Arbitration Act, 
1950, and the County Courts Act, 1965. Further alterations have been caused 
by amendment of the Rules of the Supreme Court, in particular by the new 
Order 80 and the additional rules in Order 87. The effects of the new statutes 
and the amended Rules sre apparent not only in the precedents but also in 
the remarkably full and lucid notes. 

Amid much that is exemplary it is disquieting to find one section which 
might well be revised in future editions. There are set out, from pages 15+ 
to 165, the forms of Statement of Claim as prescribed by Appendix C to the 
White Book. 'These pleadings cannot commend themselves by thelr intrinsic 
merits, for on p. 157, for example, is set out a Statement of Claim in which 
the plaintiff claims damages for personal injuries caused in a railway accident 
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by the negligence of a railway company. The negligence is simply alleged to 
be that of the defendants, with no reference to whoever is alleged to have 
caused the accident; there are no particulars of negligence, and no particulars 
of injuries. It is not a valid reply to say that these forms deserve attention 
because they appear in an appendix to the White Book, for the editors of the 
White Book, in their notes to Ord. 19, r. 5, admit that the forms are not 
perfect. In The Isis, Hannen P. ordered a party who had exactly copied one 
of these forms to deliver & further and better pleading. It is a little difficult 
to understand why the editors have included these forms and in particular 
the form cited. 

But this criticism, respectfully tendered, is of the contents of only some 
dozen pages in a book running to over twelve hundred pages. The editors are 
to be congratulated om having produced an edition which compares favourably 
with its predecessors. In the words of Lord Goddard, who has contributed 
the Preface, “The book is indispensable in any law library and the profession 
is indebted to the authors of the present edition for the labour and accuracy 
expended upon it.” 

ALLISTER LONSDALE, 


CowrRACTS TO Marxe Wiis. By Bente, M. Sparks. [New York: 
University Press. 1956. 280 pp. $5.00.] 


Pnoregssor Sparks here throws considerable light on an aspect of the law of 
Succession which, in England at least, has received no great attention. Jn 
English law the problems raised by contracts to make wills usually skulk 
among those attendant upon joint and mutual wills; this survey of the 
American law, on the other hand, is centred upon them, and mutual wills 
receive only glancing references. 

This study provides also a fascinating example of the vastly different legal 
growths raised by the English and American judges respectively from a 
common stock. The American judges, like their English counterparts, evolved 
their law in respect of contracts to make wills from Dufour v. Pereira! and 
Walpole v. Orford,? but chose to propagate different aspects of these classic 
decisions. For example, lawyers from both sides of the Atlantic join in 
condemning the standard report of Dufour v. Pereira? and prefer Hargrave's 
more reasonable version, but Professor Sparks does not distinguish the rather 
peculiar factual background to the case as an English lawyer considering the 
subject in such detail would probably do. More far-reaching is the failure 
of .American lawyers to stimulate the growth of the idea, adumbrated in 
Walpole v. Orford, that the court will be slow to find that a man has con- 
tracted to hold virtually all his property on trust, so as to deprive himself of 
the power to make such future dispositions of it as circumstances may require,’ 


1 (1769) Dick. 419; 21 E.R, 882, and 9 Hargrave’s Juridical Arguments 99. 
Further hight is cast by Lord dpa in L.C. ın Walpole v. Orford 
(1797) 8 Vesey Jun. 408, 416; 80 E.R. 1076, 1088. 

2 (1797) 8 Vesey Jun. 408; 30 E.R. 1076. The learned suthor includes only 
one subsequent English decision. Stone v. Hoskins [1905] P. 194 appears 
somewhat incongruously ab p. 121, n. 62. 

3 Dick. 419; 21 E.R. 898, 

4 See e.g., Lord Loughborough L.C. in (1797) 8 Vesey Jun. 408, 418. 

5 In Walpole v. Orford, Lord Loughborough L.C. said at p. 419: ''I do 
not apprehend any man of honour in the profession would have suffered 
Lord Orford to execute this agreement without & power of revocation 
inserted; for it would have been a most absurd deed for him to execute 
without giving himself a larger latitude to consider what he should do for 
his own issue female ... The obligation... would have reduced hum in 
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Thus, Professor Sparks can declare that the decision in Walpole v. Orford 
*is based solely upon the ground that the contract was uncertain and not 
sufficiently established by the evidence." ë 

In this branch of the law it is the slight difference of approach between 
the English? and American courts that broadens down from precedent to 
precedent. The English bench, insisting that wills remain, in effect as well 
as in theory, revocable until death, has set its face against enforcing contracts 
to make wills in agreed terms. It requires them to be strictly proved ®; It 
refuses damages for breach during the lifetime of a contracting party }°; 
it will not grant specific performance.'+ No resulting trust is enforceable by 
& volunteer unless fully constructed, and the property concerned must be 
clearly identified.1* In America, on the other hand, the judges are quick to 
find such a contract 15; they grant contractual remedies not only in damages 
but by. way of specific "performance, or injunction,'® apparently even at the 
instance of third parties 18 and at the expense of creditors." Where the 
contract, as proved, would deprive the contractor of reasonable use of his 
property for present or future contingencies, they will even, in effect, make a 
new contract by exempting from its operation property which a prudent party 
might have been expected to exclude 18 or which public policy requires should 
remain disposable, as, for example, to meet the claims of a surviving spouse 
to dower or distributive share.!? The author's contention ?? that no claim of 
a surviving spouse should prevail against that of a €ontract existing at the 


many possible and probable instances of his life to great difficulty and 
distress. Marriage was in his contemplation. His daughters would have 
been erre] Bel aside cdam to the engagement , . ."’ 

arly Astb e Oldham [1925] Oh. 75, 88: ‘' Suppose that 
the ats had died "i and that the husband not yet sixty hed remarried. 
It ıs very diffloult io suppose that he agreed to a course preventing him 
making a testamentary provision for his second wife except as to one- 
twentieth of his residue . . . I cannot help thinking that any reasonable 
professional man would have advised against the creation of such a trust 
if brought to his attention . . .'" and again: “I think a very great difference 
between Dufour v. Pereira and the present case is that in Dufour v. 
Pereira the capital of the trust property was secured in fact by the life 
interest only beng given to the survivor, whereas in the ‘present case the 
survivor is given whole estate absolutely and could, if so minded, dispose 
of the whole property inter vivos." 
Lord Loughborough L.C. declared at p. 420: ‘I lay it down as a general 
proposition to which I know no limitation, that all agreements in order 
to be executed in this court must be certain and defined: secondly, they 
must be equa, and fair; for this court, unless they are fair, will not execute 


C 


them: thirdly, they must be proved in such manner as the law 
requires . . . I$ is enough for me to say, I doubt upon every one of these 
inte. . . " 


- 


e courts of Australia and Canada follow the English line of aenea 
see Gray v. Perpetual Trustee Co., Ltd. [1998] A.C. 891, 
decision of* the High Court of Australia, and He Foz 1951 8 D. R 
(Ontario) 887. 
The volume of this in the United States is VR course formidable; in his 
book of 280 pp. Professor Sparks cites some 600 cas 
* Walpole v. Drford (1797) 8 Vesey Jun. 408; Re Oldham [1926] Ch. 75: 
19 Stone v. Hoskins [1905] P. 194. 
11 Be Parkin, Hill v. Schwartz [1899] 8 Ch. 610. But. see Re Edwards [1901] 
1 Oh. 21, where the conveyance of the Property contracted for was held to 
constitute an election against the (previous) 
F Walpole v. Orford (1797) 8 Vesey Jun. 408; Re Oldham [1925] Ch. 76. 
p. 22-26, 80, 82-88, 191. 
n $ PP. 148-149, 154. = 
p. 19, 78-78, 165 
ee pp. 61, 99, 181. g ` 
17 Pa 163. 
18 pp. 64-66, 75. : 
39 pp. 157, 171-178. : 20 p. 174. 
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time of the marriage would, however, blend with the background of English 
no less than American law, since procedural muddles?! and the nineteenth- 
century discovery of a man’s right to “do as he likes with his own” have 
resulted in divorcing the duty of providing for family dependants from publie 
policy, and making it dependent upon the precise wording of a statute.?? 
The learned author is probably right in suggesting ?* that contracts to 
make wills are generally entered into by laymen, frequently in the face of 
professional reluctance or active disapproval, and that the backgróund of many 
such contracts is the desire of the elderly to receive care and affection from 
friends, relatives and servants in return for an uncertain sum payable upon 
their death. That such agreements may frequently be oppressive to those 
rendering the services seems indisputable.* This careful study of the 
American law clarifles, though it cannot answer, the questión whether it is 


preferable for the courts to enforce such rather unsatisfactory agreements ' 


(subject to the initial overriding difficulty of proving a firm contract to make 
payment of an unspecified amount, at death ?5), or whether the English courts 
have adopted the better course in discouraging them, by letting it be known 
that only in the rarest cases will such contracts be enforceable, and leaving it 
to the parties to make more satisfactory arrangements for current payments. 


O. M. Sroxr. 


*. 
21 Bee Pollock and Maitland, History of English Law Before the Time of 
Edward I, Vol. 2, Chap. 7, p. 400. 7 f 
33 In the Inheritance (Family Provision) Act, 1988, as amended in 1952, the 
court is given a discretion, albeit within very narrow limits, but for example 
the Intestates' Estates Act, 1952, under which a survivin uge, whether 
ty of & matrimonial offence or not, whether living with the deceased at the 
time of the death or not, and irrespective of the duration of the marriage, is 
entitled to the deceased’s personal chattels and the first £5,000 of the estate, 
free of death duties, before the issue of the deceased is entitled to any share, 
seems contrary to public policy. See, e.g., Re Park [1954] P. 89. 
At pp. 187-190. 
Nor does the possibility of relinquishing a child for adoption ss consideration 
for such a contract (p. 87) appear very desirable. 
Maddison v. Alderson (1888) 8 App.Cas. 467 is a 
stern warning of the difficulties attendant. upon the enforcement of such 
arrangements. ‘ 
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CORRESPONDENCE 


Tue Énprron, - 


The Modern Law Review. 
March 26, 1957. 
Sir, z . 

As completely to omit any reference to res ipea loquitur in & discussion of 
vicarious liability for medical negligence would be a grave fault, I hope the 
reviewer of the third edition of my book Law relating to Hospitals (20 
M.L.R. 195) will forgive my pointing out that I did, in fact, refer to that 
doctrine on p. 142. I willingly concede that the doctrine deserved fuller 
treatment than I gave it and also mention in the index. His other criticisms, 
for which I am grateful, will be taken into account in any future revision of 
the work. 

Yours faithfully, 
- S. R. Srzrrzx. 
Enfield, Middlesex. 
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THE PROFESSION AND PRACTICE OF 
THE LAW IN ENGLAND AND AMERICA 


From July 24-29, 1957, the Annual Convention of the American 
Bar Association will be meeting in London and some 8,000 American 
lawyers will be conferring among themselves and with their English 
colleagues. It has, therefore, been thought worthwhile to attempt 
to summarise some of the main respects in which English legal 
practice contrasts with that in America. This, it is hoped, will be 
helpful both to our American visitors and to their English hosts. 
One difficulty in performing this task—a difficulty which is itself 
characteristic of the differences between the two countries—is the 

paucity of statisties relating to the English profession in contrast 
` with the wealth of material available about the American. During 
the last few years the American Bar Association has sponsored an 
elaborate Survey of the Legal Profession as a result of which it 
is possible to speak with some assurance about numbers of American 
practitioners, their geographical distribution, their earnings, the 
types of practice in which they engage, and so on. We have 
drawn extensively on the published results of this Survey! 
supplemented by later data when available to us.* So far, 
however, as the English profession is concerned nothing comparable 
is available and on many matters, as wil appear, we have had 


1 The various reports are conveniently summarised in Blaustein and Porter, The 
American Lawyer. 

3 The main sources are Liebenberg, ‘‘Income of Lawyers in the Post-war 
Penod," in the Survey of Current Business (U.S. Dept. of Commerce) for 
December, 1956, at p. 26; and Lawyers tn the United States: Distribution and 
Income—of which only Pt. I, Distribution, has been published as yet— 
(American Bar Foundation, December, 1956). The latter is based on three 
statistical reports for 1949, 1952 and 1905, prepared for the Survey by 
Martindale-Hubbell, Inc. These statistical reports are not available in 
England but their contents are conveniently summarised in two articles by 
Robert M. Segal, one in 24 Harvard Law Record (January 81, 1957) and the 
other to appear shortly ın the A.B.A. Journal under the title of " A New Look 
at the Economics of the Legal Profession." The writers are most grateful to 
Mr, Segal for permission to make use of his summaries and for an advance 
copy of the second of his articles. 
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to rely upon our personal experiences and impressions supplemented 
so far as possible by information gleaned from colleagues and from 
the professional organisations. In this field, as in so many others, 
the fact that the English are not yet statistically minded is glaringly 
apparent. 

It should also be made clear that Scotland and Ireland (both 
Northern Ireland and Eire) are excluded from this account’; 
England, for our purpose, means England and Wales. If these 
other countries were included it is probable that it would not 
significantly change the general conclusions here stated, but these 
countries have their distinct traditions and independent professional 
organisations on which the writers have no claim at all to speak 
with assurance. 

One final preliminary observation. To cover the ground in the 
space at our disposal we shall have to indulge in broad generalisa- 
tions. The general picture which we paint is believed to be a 
fair impression but it has no pretensions to detailed accuracy. 


. 
A. ORGANISATION OF THE PROFESSION 


1. The English Divided and the American Fused Professions 

It need hardly be said that the most important contrast of 
all is that the English distinction between barristers and solicitors 
is unknown in the States. There one qualifies as a lawyer and 
thereafter may be described quite indiscriminately as a member of 
the Bar, as a Counsellor-at-Law, as an attorney-at-law, or just 
as a member of a law firm, and may engage in any or all of 
the types of work which in England are undertaken either by a 
barrister or a solicitor. In England *'Bar?' is used only in 
relation to barristers. In America the word is used in connec- 
tion with all legal activities; the entrant qualifies by passing 
Bar examinstions, the professional organisations are described 
as Bar Associations and the word “ solicitor’’* js never used. 
This has often led to a tendency to compare the American 
legal profession with the English Bar, thus giving rise to an 
impression that the contrasts between the two professions are far 
more startling than they really are. The fact is that the American 
profession is broadly similar to the solicitors’ branch of the English 
profession and that anything comparable to the English Bar is 
unknown in the States.* 


3 Bo are the Isle of Man and the Channel Islands. 

4 The profession of ''proxy soheitor'' is totally different; it consists of non- 
lawyers who are specialists in soliciting proxy votes in corporate disputes. 

5 The nearest approach is the “trial lawyer * who specialises in lower court 
work either in solo practice or as member of a firm. In some communities 
there seems to be a prestige distinction (unknown in England) between 
'" plaintiffs’ lawyers °” and the less respected ‘‘ defendants’ lawyers." There 
are also specialists in appeal court work who (among lawyers) probably enjoy 
greater prestige than either class of trial lawyer. 
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No attempt can here be made to describe the details of the 
English division into two branches. Basically it depends on two 
conventions: (1) that solicitors do not have a right of audience 
in.the superior courts,’ and (2) that, in general, barristers do not 
have a right of direct access to the lay client. The result of 
these conventions is that solicitors are in the nature of general 
practitioners to whom the lay client goes in the first instance; 
barristers are specialists, primarily in advocacy and secondarily 
often in some particular branch of the law, whose services must 
be enlisted by solicitors if the matter involves litigation in the 
superior courts, and whose aid may be enlisted whenever specialist 
advice is needed.® This, however, does not mean either that 
barristers have a monopoly of advocacy or that there is no 
specialisation among solicitors, On the contrary, solicitors as well as 
barristers can, and do, appear as advocates in the courts in which 
the overwhelming bulk of civil and criminal work is undertaken, i.e., 
the county courts and the petty sessional courts, and in the many 
new administrative tribunals which have sprung up in recent years. 
And many solicitors, especially those who practise in partnership, 
specialise in particular branches of the law. A solicitor’s office 
bears some resemblance to that of an American law firm, though 
it is likely to be more old-fashioned and dusty and less mechanised. 
A barrister’s chambers are still more old-fashioned: of course they 
have telephones and typists, and today some barristers even use 
dictating machines; but office organisation is minimal—most of 
the paper work being undertaken by the solicitor. 

The English system has the advantage that a corps d’elite of 
specialist advocates is available to every litigant whatever lawyer 
in whatever town he may have consulted in the first instance. This 
is hardly true of the States. A lawyer in Oshkosh who doubts his 


* This distinction, of course, prevails also in Scotland, Ireland, and many parts 
of the British Commonwealth. American readers who wish to explore it 
further will find a most helpful account in R. M. Jackson, The Machinery of 
Justice in England (8nd ed., 1958), which can be cordially recommended for 
further information on all the topics here discussed. An admirable historical 
account will be found in Ormerod, British Cwosl. Law, a httle book published 
jt d COMO Council which should have appeared before this article is 

ublished. E 

7 The High Conrt, the Court of Appeal, the House of Lords, the Judicial 
Commuttee of the Privy Council, and most Quarter Bessions. 

* See the Bar Council's Annual Statement, 1955, p. 90. It ıs improper for a 
barrister to appear in court without b instruoted by a solicitor; and, even 
in non-contentious matters, it is generally a breach of etiquette for him to 
advise anyone (except relatives, close friends and poor persons) without 
instructions from s solicitor. 

* There is some temptation for the solicitor to enlist this aid, for he is liable 
for professional negligence whereas the barrister is not. To their credit 
solicitors generally resist this temptation—and are encouraged to do so because 
most clients do not take kindly to solicitors who are always running to counsel. 
The barrister’s freedom from liability for negligence is alleged to be based on 
the absence of any contractual relationship between him and the client—a 
reason which is obvionsly inadequate. ‘The absence of a contractual link 

recludes the barrister from suing for his fees, but this is not any true 
ardship as 14 will be professionally improper for the solicitor not to pay. 
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ability to argue a ease before the U.S. Supreme Court can enlist 
the services of a specialist consultant in Washington and sometimes 
he does, but often he will feel it a matter of professional pride to 
handle the matter himself. Hence, it may well be, as many 
American observers have concluded, that the standard of advocacy 
is generally higher in England than in the States. 

On the other hand, the English system means that a specialist 
has to be engaged, and paid, in every High Court case even though 
none is needed. There is little doubt that this is one reason for 
the high costs of litigation in this country.*° This is aggravated 
by the further division whereby there are two ranks of barristers: 
juniors and Queen's Counsel (otherwise ** leaders "' or “‘ silks"). A 
barrister who has been outstandingly successful may apply to the 
Lord Chancellor to be elevated to the rank of Q.c., and if his 
application is granted’! he will cease to undertake some of the 
bread-and-butter work undertaken by juniors (such as appearing 
in county courts and settling pleadings) and hope to earn a better 
living in a rather less exhausting fashion. When a Q.c. is briefed, 
8 junior must be briefed to appear with him and, by convention, 
the junior will be paid a fee equal to two-thirds of that paid to 
the leader. Accordingly, in the more important cases a minimum 
of three lawyers will be engaged (solicitor, junior and leader) and 
the fees payable to the junior, being proportionate to those of the 
leader, may be more generous than he could command if he 
handled the case without a leader. 


2. Professional Associations 

Each of the English branches has its separate professional 
organisations. The governing body of the solicitors is the Law 
Society, which has a number of statutory functions (for solicitors 
in contrast to the Bar are subject to detailed statutory regulations) 
relating to admissions, professional discipline and the like. The 
Society also administers an indemnity fund, financed by levies on 
all practising solicitors, to reimburse members of the public who 
suffer as a result of the misdeeds of the dishonest: few.'?^ There 
are also regional Law Societies which are purely voluntary bodies 
without statutory powers or duties. Membership of neither the , 
Law Society nor a local society is yet compulsory, but approxi- 
mately 88 per cent. of practising solicitors are members of the 
Law Society. 

The traditional organs of the barristers are the four Inns 
of Court which are still responsible for admission to practice and 
for discipline. They retain their independent existence with an 
agreeable club-life, but have combined to form the Council of 
10 But quaere whether 1b is higher than in the States: see p. 844, note 14, tnfra. 
11 The grant is far from automatic and a barrister may have to apply many times 

before he 18 successful if he ever is. 


13 No such indemnity fund has been established in America though the matter 
is under active consideration in some states. 
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Legal Education which organises the qualifying examinations 
and lectures and classes for students of the four Inns. More 
recently a democratically elected General Council of the Bar 
has been established to deal with matters of general interest 
to the Bar as a whole, and, since the war, this has started to 


- build up a.secretariat. And there is now a Standing Joint Com- 


mittee of the Bar Council and the Law Society which considers 
matters of interest to both branches of the profession—such as the 
forthcoming A.B.A. Convention. 

` The unified American profession permits of a somewhat simpler 
organisation. The American Bar Association is a voluntary 
organisation for the whole legal profession bearing some resem- 
blance to the Law Society, but, it may be fair to say, distinctly 
more enterprising and active (especially in the field of law re- 
form **). In addition to its Annual Convention, attended by several 
thousands,'* it holds a number of Regional Meetings which are well 
attended also, and the various sections into which it is organised 
are in continuous operation making proposals for the improvement 
of the law and legal administration. In addition to the A.B.A. 
itself there are numerous State and City Bar Associations some 
of which are extremely active.” 

An organisation, of which there is no English counterpart, is the 
American Law Institute, a product of the livelier interest in law 
teform to which reference has already been made. The Institute 
is responsible for the invaluable Restatements of the Law which 
are, perhaps, the English lawyer’s favourite source of American 


-law. It has also produced a number of model codes (e.g., of 


Criminal Procedure and Evidence) and has interested itself in 
the field of continuing legal education—a field little explored in 
England.'* Incidentally, the joint research—by judges, practi- 
tioners and law teachers—sponsored by- the Institute is one of 
the reasons for the closer relationship prevailing in the States 


between the practising and academic sides of the profession. 


Another reason for this is the nature of the legal training which 
American lawyers undergo. 


8. Legal Training 
The contrasts in respect of legal education are to be discussed 


_ during the forthcoming Convention by a powerful team of speakers !! 


13 Typical of its initiative is the Survey of the Legal Profession to which 
reference has already been made. 

14 The Annual Conference of the Law Society (which is the nearest equivalent) 
is normally attended by about 870 

15 In some cases membership of a state bar association 18 an essential condition 
of the right to practise. The Bar is then described as '' integrated." 


~- 16 Refresher lectures for practitioners have, however, recently been matituted by 


both the Law Society and the Council of Legal Education. 
17 Dean Erwin Griswold and Mr. Homer D. Crotty will describe the American 
sition, and Professor Arthur Goodhart, Mr. R. E. Megarry, 9.0., and Mr. 
. R. Dew the English. 
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at the meeting of the Legal Education Section. Here we need only 
bring out the most salient contrasts which are essential for a proper 
understanding of what follows. Briefly, in America law school 
training has almost completely superseded apprenticeship; in 
England the main emphasis is still on apprenticeship. 

Though the regulations differ somewhat from stale to state 
the overwhelming majority of American lawyers now qualify by 
graduating (after a first College degree) at the Law School of a 
University, thereafter immediately taking a Bar examination and 
being admitted into practice. In England a university degree is 
in no sense a professional qualification. In the case of the Bar 
all that is needed to qualify to be “ called to the Bar ” "e is to 
** keep terms ? at an Inn of Court (and ** keeping terms ” no longer 
has any educational significance) and to pass the examinations of 
the Council of Legal Education. To assist in passing these examina- 
tions, students can attend the lectures and classes of the Inns of 
Court Law School organised by the Council, but most (perhaps 59 
per cent.) of those yho intend to practise in England ** instead 
combine keeping terms with reading law at a university. After call 
to the Bar most would-be practitioners then read in chambers to 
obtain the practical ** know-how ” by becoming pupils of a practising 
barrister. For this privilege they have to pay 100 guineas (£105) !** 
for a year’s pupillage or 50 guineas for six months.™ During the 
whole of this time they are unlikely to earn anything at all, and 
the out-of-pocket expenses (excluding living expenses) are likely to 
be in the neighbourhood of £200. Even thereafter, as we shall see, 
they probably will not earn enough to keep themselves for some 

ears. 

Á The requirements for admission as a solicitor are more stringent. 
The basie requirement is a period of apprenticeship (articles of 
clerkship), varying from three to five years, with a practising 
solicitor. This can sometimes be combined with reading for a 
university law degree but the minimum period of articles (three 


ifa Four times a year (once in each of the four law terms) there is a traditional 
ceremony in each of the four Inns of Court for the purpose of ‘‘ calling to 
the Bar” those students of the Inn who have qualified themselves for 
admission to practise and wish to become barristers. At this ceremony each 
student is actually ‘‘ called to the Bar '' by one of the Benchers of the Inn. 
(The ''Benchers " are the governing body of the Inn.) 

18 The vast the Go of the pupils at the Inns of Court School are those who 
come from mmonweslth countries of Hast and West Africa and the 
West Indies in order to quality in England, intending to return to practise in 
their own countries. A considerable number of Englishmen also become 
barristers- with no intention of practising; in industry and commerce the 
qualification ‘‘ barrister-at-law "’ is afforded greater deference than the training 
may justify. 

18a Figuivalent, if converted at a rate of exchange more realistic than the official 
rate, to about $450. 

39 A pupil also pays a Haan fee to his Master's clerk: the customary clerk's 
feo for a year's pupi age is 5 guineas, and the permitted maximum is 10 
guineas (Bar Counoil's Annual Statement, 1958, p. 26). In recent years about 
18 per cent, have dispensed with pupillage, which is optional. 
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years) is dependent on prior possession of & degree in laws, arts, 
or science and an increasing percentage of entrants (about 50 per 
- cent.) in fact read for a law degree first. Unless they do this 
they must, during their articles, attend for at least a year at 
* an approved law sehool. For this purpose those articled in London 
attend for two six-month courses at the Law Society's own law 
school and those in the provinces go to classes organised by the 
law schools of the provincial universities—an arrangement which 
is proving increasingly unpopular with both the Law Society and 
the universities. Admission is dependent on passing examinations 

of considerable difficulty—more difficult than those for the Bar. 
During articles the clerk will not necessarily be paid anything; 
; on the contrary, he may have to pay the principal a premium 
normally of 200 or 260 guineas. Happily this is increasingly coming 
to be recognised as anachronistic and, especially in London, it is 
now possible for a law graduate with a good degree to obtain free 
articles and often a small salary." Even in other cases the whole 
, or part of the premium may be repaid by way of salary in the 
later years of articles, and probably about half the articled clerks 
^ are paid something, at least during a part of their articles. Out- 
of-pocket expenses (in addition to any premium, but excluding 

4 living expenses) will be in the neighbourhood of £150. 

In connection with the expense of qualifying either for the Bar 
or as a solicitor, it should perhaps be pointed out that in England 
most university students are now in receipt of State or municipal 
grants so that this part of the training presents less serious 
financial problems. In general, however, these grants are not 
available during the purely professional part of the training if this 
follows a university course and it is here that most students feel 
the financial rub, which is only slightly alleviated by the limited 
number of modest scholarships and bursaries provided by the Inns 
or the Law Society. In the States the problem is somewhat 
different. Once the student has graduated he can obtain a well- 
paid post immediately; he feels the pinch at the law school stage 

| —and the fees of some of the non-State universities are very high 

indeed. Fortunately, labour is so well paid in the States that 

he can generally finance himself through college and law school 

: by part-time work supplemented, perhaps, by loans which most 

universities will make and which he has no fear of not being able 
to repay out of his later earnings. 


4. Number of Lawyers 


According to the Survey of the Legal Profession in 1951 the 
number of American lawyers engaging in some form of legal work 


20 This may be merely pocket yd of £1 or £2 a week, but may be something 
more adequate such as £7 or £8. The practice of paying salaries is a very 
recent development. 
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was 202,087, of whom 176,995 w 
figures for 1955 7? give a total ol 
approximately 190,000 were eng 
means that there was one lawye 
population. 

Comparable English figures c: 
are about 25,000 solicitors on the 
17,966 took out practising certific: 
as assistants (“‘ associates”? in A 
work in industry or the governu 
out certificates and there may be 
engaged in legal work of some 
certifieates some 15,600 were in 
should be added for assistants wit] 
a total of solicitors in private ] 
number of barristers engaged in s0 
is probably under 8,000 and tl 
practice has recently been estima 

Hence, the total English legal : 
25,000, and those in private pr 
20,000, or one lawyer per 2,222 oí 
one-third of the American ratio, 


5. Types and Distribution of Leg 

By convention, English barri 
ship. Each carries on an indi 
shares a set of chambers, a cler] 


31 Blaustein and Porter, p. 4. 

23 See note 2, supra. 

23 These are in the nature of annual 
Society on application and payment o 
æ mere formality to raise revenue, foi 
and applcation must be supported b 
Solicitors’ Accounts Rules, 

24 We are indebted to the Secretariat of 

25 These figures appear in & paper pre 
whom we are indebted for permissio 
Legal Education Section of the A.B. 

36 Young barristers may assist or ''de 
chambers. The practice of paying for 
& minimum return seems to be growi 
to a class of paid assistants. 

27 The position of a barrister's clerk 1s 
chambers receives & separate fee in n 
of hus principals. This separate fee 
bat by the chent. The fees payable 
the Supreme Court, and have been 
hundred years. In ordinary cases th 
to 24 per cent. on fees of over 50 
generally pay their senior clerks add: 
a busy set of chambers may make : 
earn £4,000 a year. For a fuller dis 
Final Report of the Committee on Sug 
8878 (1953), §§ 818 ef seq. 
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AT on the other hand, may practise in partnership or at 

‘assistants. In the year 1955 of those who took out practising 
. certificates, approximately 8,500 practised as individuals, 9,500 in 
partnership and 2,500 as assistants. As already pointed out the 
actual number of practising assistants is probably nearer 6,500. 
To those practising on their own we have to add 1,280 barristers 
giving a total of 4,780 solo practitioners, or approximately 23 per 
cent., as against about 46 per cent. in partnership and 81 per cent. 
as assistants. The position in the States is in startling contrast. 
According to the latest figures?* nearly 70 per cent. are in solo 
practice and only 5 per cent. are assistants. The latter figure 
refleets the American practice of admitting into partnership soon 
after qualifying, whereas in England the young solicitor may have 
to wait more than ten years before he is taken into partnership. 
More unexpected is the high proportion of individual practitioners. 
The English lawyer tends to regard as typical of his American 
colleagues the vast New York law firm with the number of partners 
approaching three figures. Certainly Americangfirms may be much 
larger than any known in England, where the law imposes an 
arbitrary limit of twenty on the permissible number of partners— 
& limit which at present only one firm has attained. But these 
large New York firms are un-typical; to a far greater extent than 
in England, the small-town lawyer practises on his own.'* On 
the other hand, the percentage of American lawyers in solo practice 
is declining. rapidly and among partnerships there is a tendency 
towards larger firms; there does not seem to be any marked change 
in these respects in England. 

As would be expected, in both countries the major concentra- 
tions of lawyers are in the large cities but the English lawyers are 
grouped in one city to a greater extent than in the States. Nearly 
80 per cent. practise in London *° as contrasted with only 12 per 
cent. in New York City, and 20 per cent. in New York City, 
Chicago and Washington D.C. combined.’ 


6. Lawyers not in Private Practice 

Of the lawyers not in private practice, the latest American 
figures ** give 21,800 in government service, 8,000 in the judicial 
service, 15,068 salaried in private industry, 1,850 in educational 
institutions, and 284 doing legal work in other private employment. 
We have no exactly comparable figures for the English profession. 


38 See note 2, supra. 

39 This may not be wholly due to inclination but partly to inability to obtain 
ne with established firms. 

39 The only other cities with large concentrations are Manchester, Birmingham 
and Liverpool but all three combined have less than one-fifth of the number 
Ls x e although there combined population is about 80 per cent. that of 

ndon. 

31 Bee Blaustein and Porter, pp. 4-8. 

33 Bee note 2, supra. These figures do not differ substantially from those obtained 
for the Survey; see Blaustein and Porter, pp. 8-10. 
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Statistics in the possession of the Law Society sho 
solicitors who took out practising certificates in 192 
commerce, industry or a nationalised undertaking, 
whole time central government service, 1,876 in mu 
ment and 809 in other whole-time employment. 

figures should probably be doubled to account for 
not take out certificates, and for barristers (the nu 
in municipal government is negligible but appreci 
government service and industry). Approximately 
and solicitors (mainly the former) are full-time tea 

The main contrast here seems to be in the r 
number of English lawyers in central government. 1 
lesser extent to which a legal training is regarded a 
for publie service. And this is brought out ewen : 
we contrast the role of lawyers in polities. 

From the seventy-first to seventy-fifth Congress 
vided between 61 per cent. and 75 per cent. of the to 
of the Senate and4from 56 per cent. to 65 per ec 
the House of Representatives. And since the be 
century lawyers have comprised a quarter of the 
state legislatures.^ In England the percentage of 
House of Commons since the war has been abou 
only.?5 Indeed, despite the training in public speak 
experience provides there is a widespread belief that 
is a positive handicap towards the attainment : 
political offices in England. 


7T. Nature of Legal Work 

While in general the type of work undertaken 
the two countries is similar, a comparison bet 
capita numbers of lawyers makes it clear that 1 
less pervasive role in England. In part this is ac 
the less close relation between law and politics in a 
has no written constitution, for a rigid constitutio 
federal one, tends to make all political problems lega 
as we have seen, the greater role played by Amer 
public life. But this alone cannot account for th 


33 They have their own professional body (the Society of Public 
which Sorresponda to the (much larger) Association of Amer 

34 Blaustein and Porter, p. 97. 

35 In October, 1956, according to figures supplied by the Sec 
Council, there were twenty-one solicitors and 101 English ba 
630 members of the House of Commons; and there were ten 
teen English barristers in the House of Lords. Of the 101 
m the House of Commons, forty-eight (or fifty if the Att 
Soheitor-General are included) were holding themselves 
practice. Of course, the House of Commons includes mem] 
and Northern Ireland, as well as from England and Wales 
to the 101 English barristers, there were at least two Scoti 
Lord Advocate and the Solicitor-General for Scotland) an 
been some members of the Bar of Northern Ireland. 
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difference. Of even greater importance, perhaps, is the more 
important part played by the American lawyer in industry and 
commerce. The “corporation lawyer," whether as a specialist 
in corporation law in private practice, or as a “tame lawyer" 
employed by a business corporation, has a dominant role in Ameri- 
can commercial life to an extent unknown in England. Here, 
too, the specialist in company law enjoys considerable power and 
prestige but his status is far less elevated and he has far less 
prospect than his American colleague of attaining the presidency 
of one or more powerful corporations with the salary, retirement 
benefits and stock-options which go with it. Here the chartered 
(public) accountant is more likely to attain these heights. A most 
significant difference between the position in the two countries is 
the greater extent to which the English legal profession has 
abdicated in favour of the newer accountancy profession largely, 
perhaps, because the lawyers are only just beginning to realise the 
importance of tax matters.* We in England have at least avoided 
the unhappy disputes with the accountants whieh have recently 
come to a head in the States—but only at the cost of leaving the 
accountants in control of far more of the tax work. 

Again, the English lawyer plays a far less important role in 
collective bargaining between employers and labour and in industrial 
relations generally. In the States this is an important and lucrative 
branch of legal practice; in England lawyers have been almost 
totally excluded from this field. Nor do we have anything exactly 
comparable to the ‘‘ Washington lawyers "—lawyers formerly 
prominent in the government service who have left it for private 
practice. The nearest English approach is the ex-Income Tax 
Inspectors who become called to the Bar and practise as tax 
experts. 


8. Earnings 

It would take us too far afield to attempt to-describe the exact 
method of assessing permissible remuneration for legal work. It 
must suffice to say that in America for most legal work (other 
than probate, workmen's compensation, and court-appointed work) 
it depends largely on free bargaining and upon what the market 
will bear. So, generally, does barristers’ remuneration in England. 
Solicitors’ remuneration, on the other hand, depends to a large 
extent on fixed statutory scales dependent, in conveyancing matters, 
on the value of the property concerned, and in other matters on 
the amount of work involved. Only recently, and still only in 
non-litigation and non-conveyancing work, has some measure of 


36 An American lawyer will find it difficult to believe that tax law does not 
figure at sll in the Bar curriculum (though it does in the Solicitors") nor in 
that for the law degrees of any English university (though London University 
is about to introduce it). Company (Corporation) law also figures much less 
prominently than in the curricula of the American law schools. 
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flexibility been introduced so that remuneration can openly be 
graded according to the skill, specialised knowledge, and respon- 
sibility involved, the difficulty of the case, and -the success and 
importance of the job. 

The result is what matters for our purpose. And there seems 
little doubt that despite the fact that American lawyers are far 
thicker on the ground they yet contrive to be better paid." The 
average net income of all lawyers in the States in 1954 is said to 
have been $10,220,°* an increase from $9,875 in the year 1951.°° 
Even among associates in law firms the average income was $7,800; 
this is not surprising since a graduate with a good record at one- 
of the better law schools can expect to obtain a starting salary 
of $4,000-6,000 and to double it in about five years. Salaried 
lawyers in private industry were the highest paid group, with 
an average net income of $18,770, but those in government employ- 
ment did little better than associates, with an average of $7,920 ' 
and without, of course, the same prospects as associates. Full-time 
law teachers averaged $9,000; in universities they are generally 
paid rather more generously than their colleagues in most other 
departments, since they are appointed to full professorships at an 
early age without having to rise slowly to the top of the academic 
pyramid. There were significant regional differences, the Middle 
East being the best paying area and the North-West the lowest. 
But the highest average for any state was California ($12,180) 
and the highest average for a large city San Francisco ($18,157) 
and not, as might have been expected, New York or Washington. 
To an ever-increasing extent lawyers rely for their income on 
business clients rather than on individuals. Peak earnings are 
not reached until after twenty-five years’ practice, between the 
ages of fifty-five and-sixty, and provision for retirement presents 
problems. The ratio of net to gross incomes of private practitioners 
is about 61 per cent. s 
~ Ia contrast with these detailed figures we can offer for England 
little more than inspired guesses. 

Out of some forty junior barristers in eight leading sets of 
* common law?" chambers who in 1958 disclosed their earnings 
to a special correspondent of The Times,*® only one earned over 
£5,000 a year. Of the others six earned over £8,000, five between 
£2,000 and £8,000, and nine between £1,000 and £2,000. In these 
chambers the average earnings of juniors three years after call to 


37 Of course the figures quoted give little indication of the extent to which some 
American lawyers earn less than the bare minimum for subsistence. Whereas 
all English solicitors (as opposed to barristers) can be certain of earning a 
living, this is not true of the more crowded American profession. 

38 The median income (in some respects a more meaningful figure) was $7,880. 
To obtain a realistic equivalent in £s, English readers should divide the 
$ figures by 45. 

3? Blaustein and Porter, p. 14. The average was considerably less than that for 
physicians ($18,482) but more than that for dentists ($7,820). 

40 The Times, August 18, 1958, p. 7. 








" 


Jury 1957 LEGAL PROFESSION IN ENGLAND AND THE U.S. 829 


the Bar were under £250 a year. For juniors of five to nineteen 
years’ standing the average was under £800 a year. For juniors 
of twenty years’ standing and more the average was £2,700 a 
year. The overall average for the chambers (excluding the newly 
called) was £1,400. These were the figures for the best sets of 
chambers in the Temple in 1958, when there was still something 
like a boom in litigation. In other chambers in the Temple and 
Lincoln’s Inn earnings were probably substantially less; and since 
1958 there has been a general falling off in work. Today the 
average barrister’s earnings are probably lower than the figures 
quoted in this paragraph. 

Of course averages are misleading. The rate at which barristers 
leave private practice, particularly during the first five years is 
high “?; and averages give an unreal picture of the earnings of 
the sort of man who manages to stay in practice throughout his 
working life. Success comes quickly to some, and very slowly 
to others.“ 

Generalisation is impossible; but, after discaesmien with a number 
of junior barristers all called within the last ten years and in 
differing types of practice, we believe that the following is probably 
not unrepresentative.** Mr. X started practice *5 after one year's 
pupilage. In his first five years after pupillage, his receipts and 


` -expenses were as follows: 


Actual Receipts Professional 
Own Practice * Devilling " Total Expenses 
£ £ £ £ 
lst year 80 120 150 160 
2nd year 150 150 800 200 
8rd year 800 190 490 210 
4th year 520 190 710 840 
Sth year 840 120 960 870 


These figures are based on actual receipts; and because of the 
considerable delays in payment for work done, they give an in- 
accurate picture of the extent of Mr. X’s practice at the end of 
five years. In his fifth year, when the actual receipts from his 
own practice were £840, Mr. X did work on his own account which, 


41 The Times, July 10, 1956, p. 4, reporting speeches at the Annual General 
Meeting of the Bar. 

1? It appears that over a quarter of those who start in practice leave within the 
first five years. Probably another quarter leave within the succeeding five 
years. Of the barristers who were called to the Bar in 1960-1951, 172 
started to practise; and, by October, 1956, forty-nine of these (about 28 per 
cent) had given up practice: see p. 381, note 50, infra. 

43 One Q.c. today earning over £10,000 & year, earned only £200 in his first 
five years: The Times, August 3, 1956, p. 9. 

44 Bome of those with whom earnings were discussed did better than Mr. X 
during their first five years. Some fared worse. 

15 Mr, X started practice in London. If he had started elsewhere, e.g., in 
Manchester, his earnings during the first five years would probably have been 
considerably more for the competition is less keen in the provinces. 
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according to his clerk's estimate, was worth 1,120 guineas **; of 
this, about 800' guineas were in respect of appearances in court in 
twenty-eight different matters, and the balance was for paper work 
(opinions, conferences, drafting pleadings, advising on evidence, 
drafting legal documents, etoc.).*" 

From the figures given for Mr. X’s ordinary professional receipts 
it is obvious that a barrister, during his first few years of practice, 
cannot hope to support himself (still less support himself and his 
family, if he is married) by means of his professional earnings 


alone. To stay at the Bar he must have other resources: either 


parents willing to support him or private means of his own or the 
ability to earn money in his spare time. With modern rates of 
taxation and after sixty years of death duties, the number of 
barristers who, during the early lean years of practice, have no 
need to find outside work of any sort is probably today very small. 
The majority of young barristers do some outside work and we 
believe that a surprising number, during their early years of 
‚practice, manage*tvwarn between £200 and £800 a year in addition 
to their ordinary professional income. The sort of outside work 
that can conveniently be combined with serious full-time attendance 
in chambers is not easy to find, is generally underpaid and, if it 
is to produce sufficient extra income, may leave the junior barrister 
with very little leisure.*^ Many young barristers give private tuition 
to students (particularly overseas students) reading for the Bar. 
A few spend their week-ends at Oxford and Cambridge as additional 
part-time tutors in law (e.g., at colleges: where the number of 
undergraduates reading law is too large for a single full-time don 
to deal with by himself, but too small to justify an extra full-time 
appointment). A few practising barristers have part-time lecturing 
` appointments in other universities and at the Inns of Court School 
of Law and the Law Society's School of Law. But most of the 
lectures given by young barristers are given, in the London County 


4° The gap between the value of work done and actual receipts became evén 
wider in the first six months of Mr. X's sixth year, when actual receipts 


were £680 and work done was worth 1,200 guineas; but in his sixth year. 


Mr. X's experience obviously ceased to be representative. 

47 Mr. X does no criminal or divorce work and not very much county court work. 
A criminal lawyer of the same standing, and many barristers in general 
practice (e.g., handling motor accident cases), would make many more appear- 
ances in court. The special correspondent of The Times in his article on 
in hak 18, 1958, suggested that & hypothetical barrister earning £1,000 might 
make sixty-six appearances in court and earn more than half his income 
from actual court work. 

48 A typical young barrister’s receipts from outside work might be as follows: 


£ 
Marking examination papers 60 
Evening School lectures (6 hours a week) 200 
Writing articles for legal periodicals 80 
Editorial and other work for law publishers 100 


300 - 


\? 


Ny 
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Council's Evening Institutes, to evening students preparing for 
the many professional examinations in which some legal knowledge 
is required. 

By the end of his fifth year of practice the man who has 
succeeded in staying at the Bar has probably discarded, or is 
about to discard, most of his ** outside " work: his practice, though 
still by any standards not well-paid, is now keeping him fully 
employed. By this time, too, the young barrister has acquired 
quite substantial practical legal experience; and, if he is lucky, 
he may receive some quite tempting offers of full-time employment 
in business or commerce. Such offers may be the more tempting 
because, as a full-time employee of a commercial firm, the young 
man can look forward to shorter hours, less grinding hard work, 
greater security of income and better provision for sickness and 
old age. Indeed, the leaders of the Bar are today very much 
concerned both about the falling numbers of those who set out 
to practise °° and about the high quality of those who leave the 
Bar in the first five years or so of practice."! eteprofession which 
cannot provide its young men with sufficient income during their 
first years of practice can no longer expect to obtain new recruits 
of the same number and quality as have always been available 
in the past. 

Earnings of barristers after the first five years of practice vary 
so widely that generalisation is almost impossible. For the great 
majority financial progress is slow. We have already mentioned 
that, in leading common law chambers, the 1958 average earnings 
for juniors of five to nineteen years’ standing were less than £800 
a year. In general practice, whether in common law chambers 
in the Temple or in Chancery chambers in Lincoln’s Inn, it really 
is difficult to acquire a junior practice producing more than 
£8,000 a year, and very few juniors earn over £5,000 a year.'* 
It is most unlikely that any junior earning £5,000 a year has 
less than ten years’ standing and most of those who eventually 
earn at this rate find the long hours, the pressure of work and 


«9 In 1956 it was said that nearly half the more promising younger members of 
& flourishing set of chambers in the Temple bad left for n more hopeful future 
in commerce: see The Times, August 8, 1956, p. 9. 

59 172 of the barristers called in 1950-1061 started to practise m England bui 
forty-nine had ceased to practise by October 1956. Of those called in 1958- 
1954 only 124 started to practise in England, and of those called in 1955-1956 
only twenty-nine have yet done so but doubtless others will after they have 
completed military service: see The Bar Counctl’s Annual Statement, 1956, 

^ p. 44. 

5! See note 42, supra. This is particularly alarming because the judges are all 
appointed from the practising Bar. 

52 Bee p. 829, supra. : 

53 In very specialised practice, e.g., in chambers dealing almost exclusively in 
taz law or company law or patent_law, the financial rewards are generally 
higher. 

54 Beo p. 828, supra. In 1958 only one out of forty juniors in eight prosperous 
sets of chambers was earning over £5,000 s year. 
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the responsibility a strain which cannot be allowed to continue 
for many years. Most successful barristers reach the peak of their 
earning powers after many years of practice and stay precariously’ 
at the peak for a few hectic years only. Over a lifetime the net 
earnings of even the luckiest and most successful are modest. - 

One of the reasons why junior barristers are relatively underpaid 
is that the fees for paper work and for all the preparatory work 
before a case is heard in court have not increased so as to keep 
pace with the increased cost of living. Another reason is *'the 
bargaining power of solicitors, on whom counsel is dependent 
for work ’’**: in a fiercely competitive profession an attempt 
by one barrister to raise his fees may have the effect of driving 
the work elsewhere.®” - 

So far as work out of court is concerned, it is generally true 
to say that a junior barrister who is not in specialist chambers 
can increase his income only by doing more work; and, even by 
working long hours at nights and at week-ends, there is a physical 
limit to the amota of paper work that one man can get through.** 

The largest legal incomes are made by a tiny number of Q.c.s; 
and, once a junior is really well established, he will consider 
applying for f'silk." Taking silk is an important and hazardous 
step: hazardous, because a busy and successful junior may have 
no success at all as a Q.c.; and many who are eventually successful 
suffer a severe loss of income immediately after ‘f appointment to 
the rank of Queen's Counsel." From time to time some brilliantly 
successful junior takes silk after only ten years of practice. More 
commonly the step is taken after fifteen to twenty-five years of 
practice or even later. With modern rates of taxation the newly- 
appointed a.c. is unlikely to have accumulated out of his earlier 


55 See the Bar Council’s Annual Statement, 1955, p. 9; and an article in The 
Times, July 31, 1956, p. 6, which says that where after the trial of an action 
the successful apr de costs are '' taxed " by the Taxing Master (an official 
who decides, in effect, what legal costs incurred by the successful party are 
to be paid by the loser), the fees allowed for preliminary and interlocutory 
work done by counsel have shown '' very little upward trend, at least in living 
legal memory." An overall increase of 100 per cent. in fees for juniors’ 
interlocutory work 18 expected to come into operation shortly: see the Bar 
Council's Annual Statement, 1956, p. 20. 

56 See The Times, July 31, 1966, p. 6. 

57 The most recent collective increase in fees was on January 1, 1952, when the 
minimum fee was raised from one to two eas. This 1s stil criticised by 
some barristers’ clerks. They say that, before the change, when the fee for 
up to half an hour in conference was only one guineas, many solicitors often 
walked into chambers to see what counsel would say about quite trivial points. 
After January 1, 1952, this free-and-easy attitude to conferences seems to have 

lopped. The principal sufferers are the very junior barristers. 

58 A few grey-haired juniors in general chancery practice may earn more than 
£65,000 a year without frequently appearing m court; but to do so calls for 
great industry and a remarkable capacity to get through the work quickly, as 
well as & widespread reputation among solicitors. 

59 Of the sixteen new silks Gnolnding one woman) appointed at Easter, 1957, 
the most senior was called to the Bar thirty-two years ago; the most junior 
was called sixteen years ogo;-and the average standing of all sixteen was 
twenty-three and a halt years from call. 
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earnings as a junior any considerable savings to provide a 
* cushion" during his early days as a silk; and the modern 
tendency is to take silk later than in the past. At the same time 
many who are otherwise suitable now decide that they cannot 
afford to take the risk, and do not apply for silk. 


It is believed that there are about 180 silks °° in practice; but 
not all of these can be regarded as full-time practitioners, 
and our guess is that the number of silks in effective full-time 
practice is about 180. Their earnings vary as widely as those 
of juniors. Some make little or nothing. Many probably earn 
between £8,000 and £5,000*'; and there are some exceptional 
and fashionable silks who make over £10,000 a year. One 
or two may make as much as £25,000 in a phenomenally 
good year. In recent years Sir Hartley Shawcross, Q.C., was 
undoubtedly making more than any other practitioner at the Bar. 
On his retirement from private practice, he was credited in the 
newspapers with having earned in some years as much as £50,000. 
When approached he would neither confirm nog deny this figure. 
It is interesting to note that in his fourth year at the Bar, Sir 
Hartley Shawcross made only £180, and that his effective career 
in private practice as a Q.C. lasted only five and a half years.*? 

It would be wrong to conclude this general survey of earnings 
at the Bar without, emphasising that except for the very few the 
financial reward is meagre, and that for everyone the rewards are 
uncertain and dependent on good health and constant application. 
' But a career at the Bar has many special attractions. One of 
them is the fact that the judges of the superior courts and the 
county courts are all appointed from the ranks of practising 
barristers. Appointment to the Bench is not only a great dis- 
tinction; it is also financially worthwhile.*5 


60 This is Mr. Megarry's figure, see note 25, supra. 

*1 Two barristers’ clerks after some informal discussion with their (very reticent) 
coleagues both guessed that about half of the silks in effective full-time 
practice earn £5, or more. But quaere. 

9? Bee The Times, August 18, 1953, p. 7. 

83 1.6., from Autumn, 1951 (when his political party went out of office and he 
ceased to be a Minister of the Crown), until early in 1957, when he retired. 
Sir Hartley Shawcross was called to the Bar by Gray's Inn in 1925; took suk 
in 1930, & few months before the outbreak of war; was Attorney-General, 
1945-1950 and President of the Board of Trade, 1950-1951. He has been an 
M.P. since 1945. 

64 Moreover, without leaving private practice, a barrister (Qo. or junior) may 
obtain a part-time judicial appointment as Recorder or as Chairman or Deputy 
Chairman of Quarter Sessions. There are 102 Recorderships and over sixty 
Quarter Sessions (not all of them with paid chairmen or deputy chairmen); 
and there are many other public legal appointments which, by law or according 
to general custom, are available only to barristers. 

85 A High Court judge is now paid £8,000 a year and is always made a Knight. 
If he becomes & Lord Justice of Appeal, he is sworn a member of the Pnvy 
Coupen, which makes him ‘“‘ Right Honourable ’’; snd if he is appointed a 
Lord of Appeal in Ordinary (sitting in the House of Lords), he is made a 
Baron. 
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Nevertheless, in recent years, the Bar has become.less and less 
attractive. This is shown not only by the diminishing number 
of the new recruits but also by the increasing number of really 
distinguished barristers who leave the Bar for well-paid appoint- 

ments in the City and in business. For those who believe that 

they have little chance of being appointed to the Bench, the 
preference for the City and for business is understandable: the 
hours of work are almost certainly much less, the income is less 
precarious and there is almost certainly a pension. The employee 
of a business concern has usually less cause than a private prac- 
titioner to worry about providing for sickness or for his old age; 
generous tax concessions ensure that he is provided with pension 
rights at a minimum cost to himself and his employers. Until 
the Finance Act, 1956, barristers in private practice (whose 
practice is intensely personal and who have no goodwill to sell 
when -they retire) viewed with helpless envy the pension rights 
of their employed brethren under so-called **'Top Hat” pension 
schemes. The Finance Act, 1956, made some very substantial 
concessions to the private- practitioner **; but in this respect the 
position of the private practitioner still compares unfavourably 
with that of the employed lawyer; and we think that the trend 
in favour of employment instead of private practice is likely to 
continue.*" 

We cannot speak with much greater precision about the earnings 
of solieitors.* Having qualified, most entrants to the profession 
start as employed assistant solicitors. At present they can hope 
to receive a salary of about £600 in the provinces and rather more 
in London. Some time within five to ten years (when they are 
likely to be earning in the neighbourhood of £1,000) most will be 
taken into partnership or will set up in practice on their own. If 
they remain as employed assistants in private practice they are not 
likely ever to rise above £1,500. On obtaining a partnership— 
which may initially be on a salaried basis—their earnings are likely 
to rise gradually, especially if they are taken into partnership in 
an established firm, but unless they have capital to bring into 
the partnership they will normally be expected to contribute to 
capital out of their share of profits so that, for some time, their 
actual drawings may be no greater than before.** 

Figures in the possession of the Law Society relating to the 
year 1950 suggest that approximately one-third of solicitors in 


** B. 22 of the Finance Act, 1956, allows full tax relief for premiums paid under 
approved Be oes annuity contracts, provided the annual! premium does not 
exceed £750, or 10 per cent. of income before tax (whichever is less). 

$7 It wil not be surprising if one of the results of this is to produce a more 
general English equivalent of the American “ house counsel.” 

58 Some useful material is given in the Financial Times Careers Supplement for 
November 12, 1966. 

$9 Tt is traditional in England for solicitors to carry a fairly substantial liquid 
capital. 
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private practice earned more than £2,000, one-third between 
£1,000 and £2,000 and the remaining third under £1,000, and that 
the overall average was somewhere below £1,700. 

In 1955 a distinguished American economist? interviewed and 
obtained information about their earnings from 188 solicitors 
selected at random from those practising in London and certain 
selected rural areas. The income distribution which he obtained ” 
showed that fifteen (8 per cent.) were earning under £1,000, 
seventy-three (89 per cent.) were earning between £1,000 and 
£2,000, forty-three (28 per cent.) between £2,000 and £8,000, 
twenty-six (14 per cent.) between £8,000 and £4,000, and thirty- 
one (16 per cent.) over £4,000. Five (2-8 per cent.) stated that 
they were earning £10,000 or over. These figures probably give 
a more favourable picture than would be true had the sample been 
spread more evenly over the country as a whole. We should be 
surprised if the overall average is as high as the present average 
remuneration of general medical practitioners under the National 
Health Scheme (£2,200),'* whose remuneratign is likely to be 
substantially increased in the near future. 

There is little doubt that English lawyers, like their American 
colleagues, rely increasingly on business clients rather than indi- 
viduals, and it is probable that they, too, attain peak earnings 
after about twenty-five years’ practice. The American percentage 
for overheads of only 40 per cent. would be regarded with envy; 
in England it is probably over 60 per cent. in most cases; but, 
of course, the two figures are not strictly comparable because an 
English firm is likely to have a much higher proportion of paid 
assistants. Retirement has not presented quite the same problems 
as it has in the case of the Bar, for solicitors have a business or 
a share in it to sell when they retire but they, too, will welcome 
the recent tax concessions regarding retirement benefits for the 


10 Professor George Break of the University of California, Berkeley, to whom we 
are indebted for permission to quote these figures. 


71 Professional Income Number 

below £500 1 
500 — 749 6 
750 — 999 8 
1,000 — 1,249 14 
1,250 — 1,409 24 
1,500 — 1,749 12 
1,750 — 1,989 28 
2,000 — 2,499 24 
2,500 — 2,999 19 
8,000 — 8,999 26 
4,000 — 4,999 18 
5,000 — 9,990 18 
10,000 and over 5 


72 According to & recent public opinion survey, 68 per cent. of those who left 
school at fourteen consider that general medical practitioners should earn more 
than solicitors; but the percentage drop to 50 per cent. in the case of 
those who left school at fifteen+: see The Lancet, May 11, 1967, at pp. 981 
et seq. 
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self-employed. In fact most solicitors seem to die in | harness at 
a ripe old age. 

As with American lawyers, the increasing number of solicitors 
in industry and commerce (including the nationalised undertakings) 
probably have the highest average incomes coupled with generous 
pensions. And those in the government service seem to do rather 
better (relatively to the profession as a whole) than in the States. 
After a probationary period of one or two years they will start 
as legal assistants at a salary scale of £1,085 to £1,475 and may 
rise through Senior Legal Assistant (£1,500—£2,000), Assistant 
Solicitor (£2,100 to £2,600), perhaps attaining the post of Solicitor 
or Legal Adviser to a major government department at £4,250, 
once again with pension rights. The scales for solicitors in munici- 
pal government start rather lower, but there are more vacancies 
for the senior posts of Town or County Clerk, some of which are paid 
even more than the top salary in central government. 

Law teachers at universities, who may have qualified as either 
barristers or solicilgrs (or neither), are paid on the same scales as 
in other Faculties—in England it is only the medical profession 
which has obtained a professional differential. The effective range 
is now from £550 to £2,500 but, as from August 1, 1957, it will 
be from £700 to £8,000. Most teachers can supplement their 
salaries slightly by examining, broadcasting, and from royalties 
from their books, but only a small proportion ever reach the top 
of the salary scale. 

As we have seen, the American lawyer is less well paid than 
the physician but better paid than the dentist"; there is little 
doubt that the English lawyer is paid considerably less than either. 


9. Women Lawyers 
** When it comes to women who enter the law, the majority 
of large law offices still refuse (short of war) to interview them 
for jobs. . . Women must work twice as hard as men for 
half the pay. And so far there have been relatively few 
women—although the number is steadily increasing—who have 
won positions of real distinction in practice, in legal service to 
the government or on the Bench.” 
Thus spoke Professor Barbara Armstrong, herself an ein to 


the rule which she enunciated,'* about the position in America 


in 1951.'5 The position does not seem to have materially changed 
since; the nation's Portias are still the Cinderellas of the American 
legal profession, and constitute a very small proportion of it (said 


73 This may no longer be so for, by 1961, dentista were rapidly closing the ga 
see Blaustein and Porter, pp. 1415. aed e gap 

74 Professor Armstrong is & distinguished member of the Faculty of the Law 
School of the University of California st Berkeley. 

75 Quoted in Blaustein and Porter, pp. 27, 98. 


r~ 
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to be 2-48 per cent. in 1951 7°). Many of these are employed in 
government agencies where they seem to find it easiest to obtain 
employment. 

In this respect England seems to be slightly more progressive. 
Here, too, there have been “relatively few women who have won 
positions of real distinction but many have proved highly success- 
ful as solicitors in private practice and in the government service. 
They may find it more difficult to obtain employment but it is 
certainly not true that nothing short of war will secure them an 
interview for a vacant post. They seem to have made rather less 
impact at the Bar," but three have attained the distinction of 
becoming Q.c.s '* and one has become a Metropolitan Police Court 
magistrate. But, rather to our surprise, we find that the percentage 
of women in practice either as barristers or solicitors may be even 
smaller than in the States (about 2-1 per cent.).'^ As in the 
States there are a number of women in law teaching, but none 
has yet attained the rank of full professor °° as several have in 
the States. Ld 


10. The Judiciarg 

The most conspicuous contrast here is in the number of pro- 
fessional judges in the two countries. - In the States there are 
about 8,600, or approximately 8-2 per cent. of the whole profession. 
In England the vast majority of our judges are laymen acting 
as magistrates on & part-time unpaid basis. And many of our 
judges who are legally qualified act only on a part-time basis as 
recorders and chairmen of quarter sessions. The total full-time 
professional judges is under 800 *! or about 1-2 per cent. of the 
whole profession. 

Another great contrast is in the extent to which polities plays 
a part in the selection of judges. In the States it stil plays a 
major role whether the judges are appointed or elected, and 
election by popular vote still prevails in more than two-thirds of 


** But later figures (see note 2) give only 1-8 per cent. This, however, 18 

probably less reliable, since a lawyer was tabulated as & man unless listed as 
' Miss ° or '' Mre.™ or unless the name was unmistakably feminine. 

17 The first woman barrister was called to the Bar by the Inner Temple in 
May, 1922. 

78 One of whom is & Recorder, t.e., a part-time judge presiding over borough 
Quarter Sessions, 

79 In 1955 there were only 628 women on the roll of solicitors of whom 935 took 
out practising certificates. The total number of women called to the Bar 18 
unknown. The Secretary of the Bar Council has told us that there are sixty- 
eight women barristers in private practice; but we think that probably not 
more than two-thirds of these are in effective full-time practice. 

80 But one has in Hire. 

*! It is difficult to give an exact figure since many court officials (e g., Taxing 
Masters and their Principal Clerks and County Court Registrars) perform 
partly judicial and partly administrative functions. The figure of 800 includes 
Taxing Masters (but not their Principal Clerks) and the seventy-three full-time 
County Court Registrars. The function of the Taxing Master is to adjudicate 
on bills of costs mainly to determine how much the loser shall pay towards 
the winner's costs: see infra, p. 344, note 18. 
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the states. The Bar Associations have done their best to mitigate 
the worst features of a system under which a judge periodically 
fights an election, often on & party ticket, but in the opinion of 
many qualified observers it still constitutes the chief obstacle 
towards decent judicial administration. 

In England all the judges are appointed. This, of course, does 
not necessarily mean that polities plays no part in their selection. 
It certainly does to some extent in the selection of those American 
judges who are appointed, and formerly it did so in England too. 
But experience over the last twenty-five years suggests that it has 
now been eradicated almost completely in the appointment of 
full-time judges in England.'* 

Because of the smaller numbers of English judges and because 
of the method of selection, it would be expected that the over-all 
standard would be higher. We have little doubt that this is so." 
On the other hand, it must be emphasised that English judges are 
selected from a very small section of the profession, since nearly 
al the worthwhiff*uppointments are open only to barristers in 
private practice and not to solicitors.** Hence, the quality of 
county court judges and stipendiary magistrates has not always 
been high, and there have even been some disappointments on 
the High Court Bench. Dismissal of an unsatisfactory Supreme 
Court judge is impossible; he can only be removed as a result 
of an address of both Houses of Parliament (which has only 
happened in one case when in the early nineteenth century a judge 
in Ireland was removed) and there is no retiring age. A county 
court judge retires at the age of seventy-two with possible exten- 
sions to seventy-five and is removable for misconduct or (theo- 
retically) for inefficiency. 

Having regard to the diversity of practice among the various 
jurisdictions in the States no meaningful comparisons can be drawn 
as regards judicial salaries. But American readers may like to 
know that as a result of recent increases Supreme Court judges . 
are quite generously paid; they enjoy salaries of £8,000 per annum 


83 Blaustein and Porter, p. 145. One of the consequences of this system is that 
former judges return to private practice, which never happens in England.. 

83 By “approving ’’ certain candidates and by fighting with some success for a 
gentleman’s agreement that a judge who has proved successful shall be 
returned unopposed. f 

84 One relic of the past is the alleged rule that the Attorney-General has a right 
to a vacant High Court appointment and iara to the office of Lord Chief 
Justice. "We may know shortly whether this rule still prevails. Strangely 
enough, politics still enters largely into the selection of unpaid magistrates; it 
is generally impossible to be appointed to the local bench unless one's name 18 

. put forward by one of the political parties. 

85 But if the average standard is higher and if no English judges are quite so 
bad as the worst of the American it is probably true that the very best 
American judges are even better than any that England has recently -produced. 

55$ Who are eligible only for the posts of Chancery and Taxing Masters and 
County Court Registrars. 
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with excellent pension rights." But county court judges, with 
jobs which in some respects are more difficult and no less respon- 
sible, have, until now, been grievously underpaid at £2,800,'* 
(admittedly with pensions). The extent to which England relies 
on unpaid and underpaid judges is remarkable. 


B. PRACTICE AND PROCEDURE 


Having regard to the wide variations of practice as between the 
various states in America it is difficult to be specific on this aspect 
of our subject. Nevertheless, there are certain features which 
strike any English observer of the American scene and any American 
observer of the English. Among these the following may be 
mentioned. . - 


l. The Jury s 

America has not only retained the Grand Jury in criminal cases 
but also the petty jury in civil as well as criminal cases. The 
fact that the normal civil proceedings, suchees& motor accident 
cases (which in both countries constitute so large a part of current 
litigation), are heard before a jury astounds an English lawyer 
who is accustomed to a system whereby the civil jury is a very 
“rare occurrence," and where its disappearance is regarded as one 
of the great legal reforms of the century. “Its retention in the 
States undoubtedly accounts for many of the subtler distinctions 
between the habits of the two professions; for example, to the very 
different type of forensic eloquence displayed by trial lawyers. In 
the States it is still common to hear real old-fashioned harangues, 
à la Sjt. Buzfuz, which have long since passed into disuse in 
England. On the whole, the English advocate gets his effects by 
under-statement, the American by over-statement. In the States, 
too, there is a stricter observance of the technical rules of evidence, 
‘especially as regards what questions may be asked. An American 
trial lawyer will not consider that he has earned his fee unless 
he punctuates his opponent’s examination of witnesses by objections 
to the questions he is asking. In England this is done seldom and 
cireumspectly even in those cases where there is-a jury. 


* 


87 Rights which tended to be conveniently forgotten during the agitation which led 
to the recent increases. 

55 Less than is now received by a High Court Master. An increase in county 
court judges' salaries from 28,800 to £3,750 has recently been announced, but 
it may be that there is still too-great a discrepancy between their salaries and 
those of High Court judges. 

8* A most interesting discussion of the contrasts in respect of criminal proceedings 
will be found in an article by J C. Smith, ‘‘ The Personnel of the Criminal 
Law in England and the United States ° ın (1955) Camb.L.J. 80. 

90 Tt is, however, becoming increasingly common for the parties to waive their 
right to a jury. 

*1 In practice a Jury is never used in the county court and in the High Court only 
in actions for defamation, malicious prosecution, false imprisonment, seduction, 
breach of promise of marriage and actions in which there 1s a charge of fraud 
(and not always then). 
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Not only is a jury far more common in the States, but where 
there is a jury the role of the judge during the trial is far less 
important than in an English case heard with a jury. In England 
the judge’s summing up is not limited to directions on the law 
but reviews the whole of the evidence. At the very least this 
minimises the effect of emotional appeals in counsel’s final speeches ** 
—which invariably precede the summing up and never follow it 
88 occurs in some jurisdictions in the U.S.A. Often it goes con- 
siderably further and means that the jury is subtly influenced 
towards returning a verdict favoured by the judge. Such a wide- 
ranging summation would be regarded as highly improper in the 
States; there the judge’s role is limited to directions on the law 
and often he will do no more than read to the jury instructions 
agreed by the two parties. It certainly seems to English lawyers 
that the Americans, having saddled themselves with the incubus 
of the jury, have gone out of their way to ensure that the system 
operates with the maximum disadvantage. 

There are algggstartling contrasts as regards selection of the 
jury. In the States, especially in criminal cases, days or even 
weeks *! may be occupied while each side catechises the jurors and 
exercises its rights of challenging them until a jury acceptable to 
it has ultimately been selected. In a heterogeneous community 
selecting the “‘right’’ jurors is regarded as more than half the 
battle. In England each side accepts the jury provided, and 
challenges, except for obvious causes (such as acquaintance with 
the parties or their lawyers), are unheard of. Equally unheard 
of here is the American habit of finding out what has taken place 
during the deliberations in the jury room. Accounts of the jury's 
discussions are frequently reported in the American newspapers and 
it is not uncommon for the parties’ lawyers themselves to question 
jurors in order to improve their trial technique by learning what 
arguments proved persuasive, or even in order to find a possible 
ground for an appeal.** In England it would be regarded as the 
gravest professional misconduct for any lawyer to attempt to invade 
the secrecy of the jury room and it might be contempt of court for 
them or a newspaper to do so. This leads us conveniently to another 
contrast. ‘ : 


2. Pre-Trial Publicity and Press Reports 
In any sensational American criminal trial anyone who reads 
the press, watches television or listens to the radio is likely to 


?? This may also explain the more restrained forensic style adopted by English 
advocates even in jury cases. 

*s The extent to which this goes on varies between different parts of the country 
and it is only in a sensational case that days or weeks would be occupied in 
this way. 

%4 A Texan trial lawyer told one of the writers that he would regard himself as 

. having failed in his professional duties if he did not extract this information 
from the jury: and this feeling (though far from universal) is not restricted 
to Texas. 
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know before the trial what the prosecution hope to prove and 
(more serious still) details of the accused’s background and former 
convictions (whether admissible in evidence or not). And during 
the course of the trial the newspapers do not hesitate to express 
their views of the guilt or innocence of the accused.*** This scandal 
of “trial by newspaper?! is not wholly unknown in England 
because of our habit of hearing in public the preliminary investiga- 
tions before the magistrates ** and allowing full reports of these 
hearings to be published.®’ But at least we restrict publication to 
what is actually put in evidence (without comments on its effect) 
and publication until after the trial of any other material is a 
serious contempt of court.°® No English newspaper would dare 
to publish anything approaching the sensational titbits which are 
commonplace in the States, and English editors have been sent 
to prison for publications which the most respectable of American 
editors would regard as models of restraint. 

What is perhaps more disturbing is that in the States this abuse is 
sometimes connived at by the police and lawyers«who hand out press 
releases) and by the judges (who rarely attempt to restrain them). 
The organised profession is alive to these evils,? but hitherto 
attempts to curb them have been successfully met with the argu- 
ments that the freedom of the press must not be curtailed and that 
the protection of the individual demands that law enforcement 
functions in the fierce light of publicity. Precisely the same argu- 
ments are raised in England when it is suggested (as at present) 
that we should conduct preliminary inquiries in camera. There is 
little doubt that in "both countries the interests of the individual 
have been sacrificed to the publics thirst for sensation and that 
the freedom of the press has been confused with licence. But 
these abuses have gone much further in the States than in England. 
On the other hand, the English restraint in criticising decisions 
after they have been handed down may go too far. 


8. Professional Ethics 
Attention has already been drawn to a number of respects in 
which ethical practices differ in the two countries. In fact the 


95 Thus a headline ' Bex Maniac Arrested in Bronx Murder” would be quite 
normal. 

95a Considerable pressure is at present being brought to bear to allow press 
photographs to be taken in American courts during ian. 

*5 And, where applicable, before the coroner's court. 

®t They do things better in Scotland, where the preliminary inquiries are in 
private, and in Northern Ireland where the magistrates may (and do) direct 
that there shall be-no publication. Even in England there is a statutory power 
to take the preliminary hearing in camera but hitherto this has hardly ever 
been exercised. As a result of the recent Adams case the practice may change: 
seo infra, p. 887. 

*5 Thus, after the Adams murder trial the English distributors of Newsweek, a 
highly respectable American pericdical, were,fined for contempt in respect 
of the comments on the trial contained in the periodical. R. v. Griffiths 
[19607] 2 W.L.R 1064. 

se Bee Blaustein and Porter, pp. 270 et seq. 
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main difference in this respect is not so much between the ethical 
rules themselves as between the ways in which they are formulated 
and the extent to which they are observed. The main difference 
in the content of the rules is that the American are not concerned 
with those which in England regulate the relations between the 
two branches. Some of the latter are surprising to American 
eyes; for example, the rule that the barrister himself must not 
interview the witnesses (other than experts and the client himself). 
There may be some force in the comment of an American critie 
that this rule destroys one of the main advanteee of having a 
specialist corps of advocates.’ 

The other main contrast is that handling an action “on spec" 
is utterly unprofessional in England, whereas payment by “ con- 
tingent fee ” is permissible and common in the States. The subtle 
difference which this makes to the whole mental outlook of the 
two professions can scarcely be exaggerated. 

So far as formulation is concerned the American practice is in 
advance of the English. The rules are set out in two codes adopted 
by the A.B.A.—the Canons of Professional Ethics and the Canons 
of Judicial Ethics. The former has been formally adopted by the 
Bar Associations of most states; the latter has received less wide- 
spread formal adoption but is generally recognised as providing an 
accepted standard. In contrast the English rules consist largely of 

‘unwritten conventions and of rulings and decisions by the profes- 
sional bodies—another manifestation, perhaps, of our characteristic 
antipathy to written constitutions. But the English rules seem to 
be observed more strictly than the American. Thus, “ ambulance 
chasing ” is said to be a common practice in a substantial pro- 
portion of states* but has now been almost, if not completely, 
eradicated in England.? And, as already pointed out, press releases 
by district attorneys are common despite the fact that they are 
generally forbidden by Canon 20 of the Code of Professional Ethics. 
In this connection it must not be forgotten that not all states 
have integrated Bars with compulsory membership of the Bar 
Association. In England every barrister has to be a member .of 
an Inn and. every solicitor is subject to the jurisdiction of the 
Disciplinary Committee whether or not he is a member of the 
Law Society. This, and the fact that the English profession is 
much smaller and closer knit, undoubtedly facilitate the main- 
tenance of proper standards.‘ 


1 But for an attempted justification see Ormerod: British Civil Law. 

3 Of twenty-five states who reported on this to the Burvey of the Legal Profes- 
sion, nine said it was s common practice and only two said 16 was non-existent: 
Blaustein and Porter, p. 247. 

3 Its death -knell was rung by the Legal Aid Scheme. But unqualified “ ' claims 
assessors " still continue to make a good living despite this scheme. 

* It is often said that the divided profession aids in the maintenance of high 
piotssmional standards, but the writers suspect that it may have the oppposite 
effect 
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4. Legal Aid for the Indigent 

Here England may now claim to be in advance of our 
American colleagues. Since the implementation in 1950 of the 
legal aid scheme set up under the Legal Aid and Advice Act, 
1949, we have a nation-wide scheme financed by the State whereby, 
in criminal cases, advocates are provided free for all those who 
need it and, in civil cases, legal representation is available 
to the poorer section of the community ë on payment only of 
what they can afford.5 This scheme is now in operation in all the 
regular law courts except in domestic disputes before magistrates 
and the principal step needed to bring it into full operation is 
the creation of the Legal Advice Centres where advice short of 
assistance in impending litigation can be obtained. 

This scheme has not had too good & press in the States, where 
all too often it has been damned as “ Socialised Law." One 
contribution towards Anglo-American understanding which the 
English lawyers at the Convention can make, is to point out to 
their American colleagues that the operationeof the scheme is 
entirely in the hands of the organised profession who have lost 
none of their independence by participating therein. Indeed, a 
criticism which is often, if unfairly, made is that the lawyers have 
benefited more than the public. That the lawyers have indeed 
benefited is clear, for they now get paid, adequately if not always 
in full,” for the work which they. do and run no risk that the 
client will default. But it is clear that the public have also gained 
greatly * and that the scheme is a highly successful and surprisingly 
inexpensive? social service. 

In contrast, the American provisions are primitive, though 
improving. The Survey of the Legal Profession reported that only 
55 per cent. of the need was being met and that in 88 per cent. 
of the counties no help whatever was provided except privately 
through the charity of individual lawyers.’° Since then there has 
been a further improvement, especially in criminal cases, thanks 
partly to the influence of the U.S. Supreme Court in ruling that 
adequate legal representation is an essential feature of procedural 
due process. In civil cases it is only fair to emphasise that the 
nractice of taking up cases on a contingent fee renders the need 


M 
o 


Those in the middle income brackets are not within the scheme despite the 
fect that few of them are able to face the cost of High Court litigation. 
Unfortunately the basis of assessing contributions from aided litigants has not 
been adjusted to the rise in the cost of living since 1950 with the result that 
in some cases the amount of the required contribution is greater than the 
applicant can really afford. 

7 In High Court cases their fees and profit costs are reduced by 15 per cent. 

8 In the five and & half years to March 81, 1056, 102,666 civil cases have been 
won by assisted litigants. The majority of these were divorce cases but nearly 
£9m. has been recovered as damages in other types of litigation. 

* The mt in aid to finance the civil scheme was £1,975,000 for the year 
1955-1956. 

10 Blaustein and Porter, p. 67. 
1i fee Wm. M. Beaney, The Right to Counsel in American Courts (1965). 
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somewhat less acute than in England where, as already pointed 
out? this is professionally improper. Similarly, the fact that 
generally in the States the loser does not have to pay the winner's 
advocates’ fees (as he does in England ?) makes the burden of 
the costs of litigation seem less severe.!* 


5. Trial Procedure 

We conclude with a few general observations on the contrasting 
features of an American and an English trial. American lawyers 
must reconcile themselves to the fact that most Englishmen's 
impressions of an American trial are derived from the films and 
that we visualise an undisciplined slanging match between judge, 
counsel and witnesses. In fact, of course, the average American 
trial is quite às dignified and orderly as, say, any English county 
eourt ease. What is true is that it lacks the perhaps excessive 
awesomeness of an English High Court trial and that an American 
judge is not treated with the same, almost sycophantic, deference 
as is his English brother, and is less likely to forget that he is 
a fallible human being. Apart from this the main superficial 
contrasts are few: the fact that counsel are unrobed and prowl 
around when examining witnesses or addressing the jury instead 
of staying rooted to one spot, the presence of the Stars and Stripes 
instead of the Royal coat-of-arms, and the absence of the law books 
and reports which line the walls of an English court-room. 

This last contrast, however, reflects an important difference in 
procedure. Legal argument, in the States, is mainly written; 
whether in trials at first instance or in appeals the lawyers hand 
in written briefs to the judge and are only allowed a very short 
time (usually-as little as half-an-hour) to supplement this by oral 
presentation of the salient points. Hence, there is rarely any 
reference to the actual authorities during the oral proceedings; 
the judge goes through the briefs in the seclusion of his room and 
may be aided in the needful research by a qualified law clerk.!5 


12 Supra, p. 342. 

13 The winner obtains a qualified indemnity in respect of costs—Qqualifled because 
only those costs are recoverable which a court official (in the High Court, a 
Taxing Master) decides to have been essentially incurred. In practice thir 
means that the winner will have to bear some part of his own costs, 1.6., `. 
difference between ''party-and-party '" costs and '‘ solicitor and own client 
costs. 

14 Tt is our impression that the over-all cost of litigation in the States is no less 
high than in England, but the two practices referred to 1n the text spread the 
burden. In the Btates the complaint is mainly about the law’s delays (which 
are appalling in some cities); in England there is now no complaint on this 
score but grave complaints about the expense. 

15 The Law Clerk is an important oog in the American judicial machinery and 
the post of clerk to a well-known judge is eagerly sought after by the brightest 
and best law graduates ss the ideal opening for one or two years after 
rage: But m some states, the state (as opposed to the federal) judicia. 

ave to manage withont clerks. There is no equivalent post in England. 
Our judges have clerks but these sre not qualified lawyers except in 
magistrates’ courts where the judges are normally laymen, with a solicitor 
as a clerk to the whole bench. 
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In England, on the other hand, the argument is always entirely 
oral and during the course of it counsel will take the judge through 
the authorities on which he relies, reading out extracts from the 
judgments (“‘ opinions in American parlance **) while the judge 
follows from a volume before him. Hence, an English trial in- 
volving any point of law necessitates the presence in the court 
of a sizeable collection of legal literature. 

This, indeed, is but one illustration of the greater **orality "' 
of the English trial. The judge is assumed (normally correctly) 
to be wholly ignorant of the case at its opening in court. Hence, 
counsel reads out the pleadings, the correspondence and everything 
else on which he wishes the judge to be informed. To an American 
it seems that although the English may have largely eradicated 
the jury they conduct the proceedings in a manner only explicable 
on the assumption that everything has to be explained to a bunch 
of laymen. Yet the same applies even to the type of proceedings 
in which there never was a jury; for example, in Chancery matters 
where, although the evidence will normally be contained in written 
affidavits, these will be read by counsel from beginning to end. 

This orality extends even to the judge’s decision. In England 
in the trial at first instance the judge will almost invariably give 
an oral judgment off the cuff. Even in the Court of Appeal this 
is the usual practice." Only in the rare cases which reach the 
House of Lords are written decisions normally given after mature 
consideration. In the States, on the other hand, it is almost 
invariable practice for the judges, whether at first instance or on 
appeal, to hand down considered opinions.!* 

Another contrast is in the greater. extent to which many 
American jurisdictions have succeeded in breaking down the veil 
of secrecy behind which each party is allowed to prepare its case. 
As a result of pre-trial conferences before the judge,” and pre- 
trial examination of the opponent's witnesses, the element of 
surprise is eradicated from a civil case to a much greater extent 
than is necessarily so in England. On the other hand, jurisdictional 
disputes are far more common. American federalism has led to a 
most complicated arrangement of federal and State courts operating 
side by side with complicated rules as to their respective juris- 
dietions. In certain types of litigation, therefore, time- and money- 

` consuming objections to jurisdiction and venue are recognised 
tactics. England is, at least, free from this. 


16 Tho Americans, more logically than the English, draw a distinction between 
the formal '' judgment "' ın the case and the “ opinion ” of the judge in which 
he gives his reasons for the order he makes. In England whatever the judge 
says at the conclusion of the case is described as his judgment. 

17 See Evershed, The Court of Appeal in England (1950), p. 16. 

18 In the preparation of which they are likely to have received considerable 
assistance from their clerks. 

1? In this and in other ways American judges seem to exert greater pressure on 
the parties to settle prior to the hearing.than is customary in England, 
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CONCLUSIONS 


In this paper we have drawn attention only to the contrasting 
features of our two systems. But it cannot be too strongly stressed 
that the similarities derived from our common heritage are far 
more striking than the differences. Both systems are still based 
on judge-made law?" rather than upon codes, both draw their 
judges from the ranks of private practitioners rather than from 
a separate magisterial profession, both retain essential common-law 
safeguards of civil liberty such as habeas corpus and cross- 
examination. And the lawyers of both would recognise the follow- 
ing words as aptly applying to them: 

“ From all outward appearances the . . . lawyer is much 
like everybody else. He is dressed no better than representa- 
tives of other occupations of businesses requiring contact with 
the public... Certainly he possesses neither the house nor 
the car which corresponds to the income which others may 


think he earns based upon his many years of education and 


. the hours he devotes to his profession." *! 
And, alas, the following also: 

** Yet he is surprisingly unpopular. He has been unhappily 
described as one who gets two other men to strip for a fight 
and then takes their clothes." ? 

L. C. B. Gowzz.* 


Leou Price.t 


39 But the doctrine of stare decisis has become far more rigid in England than 
in the States. : ; 
21. They sre, in fact, taken from the opening words of Blaustein and Porter. 
22 Ibid. 
* Bolicitor. Cassel Professor of Commercial Law in the University of London. 
+ Of the Middle Temple, Barrister-at-Law. 
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THE INDEPENDENCE OF GHANA 


In law, as in politics, the year 1957 will stand out as a landmark 
in the history of the Commonwealth. The Ghana Independence 
Act, 1957, has made provision for * the attainment by the Gold 
Coast of fully responsible status within the British Commonwealth 
of Nations." A similar Act relating to the Federation of Malaya 
is likely to be passed in the near future. If parliamentary time is 
available, legislation will be introduced to give effect to certain 
agreed changes in the constitutional powers of the State of Singapore 
and the Federation of Rhodesia and Nyasaland, although these 
territories will not thereby acquire-a status equal to that of Ghana 
or Malaya. i 

Independence within the Commonwealth cannot be attained by 
a dependent territory without legislation by Westminster. Legisla- 
tion is required to alter the definition of the status of the territory 
in English law; to empower the local legislature to make laws 
that are repugnant to Acts of Parliament extending to that 
territory and to make laws with full extra territorial effect'; and 
to abrogate (or to purport to abrogate) the unfettered power of 
the United Kingdom Parliament to make laws for the territory 
concerned without the request or consent of the government or 
legislature of that territory. For the older Dominions, the 
necessary legal changes were made by the Statute of Westminster, 
1981. For India, Pakistan and Ceylon they were made by the 
Indian Independence Act, 1947, and the Ceylon Independence Act, 
1947.2 The main provisions of the Ghana Independence Act closely 
follow those of the Statute of Westminster and the Ceylon 
Independence Act; the Act is not, therefore, of unusual legal 
interest. It takes its place as one of the last stages in a course 
of political and constitutional evolution that is of absorbing interest 
and of incalculable significance. 


From Crown CorLoNy STATUS TO THE 
THRESHOLD OF INDEPENDENCE 


Only the briefest sketch of the story can be offered here. The 
first regular European contacts with West Africa were for the 


1 The effect of removing the doctrine of repugnancy and conferring full extra- 
territorial competence 18 to empower the legislature of the country concerned to 
abolish the appeal by special leave from local courts to the Judicial Committee 
of the Privy Council (British Coal Corporation v. R. [1985] A.C. 500), unless the 
legislature is prevented from so doing by an express constitutional limitation. 

3 See generally, Wheare, The Statute of Westminster and Dominion Status 

(5th ed., 1958). For Ceylon, see Jennings, The Constitution of Ceylon (8rd ed., 

1963); and for India and Pekistan, see Jennings, Constitutsonal Problems in 

Pakistan (19657)._ 

See Wight, The Gold Coast Legislative Council (1947) (especially for the 

period 1919-1946); Bourret, The Gold Coast (2nd ed., 1952); Apter, The Gold 
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purposes of trade, and for long the most sought-after commodity 
was the African slave. The British gradually ousted their European 
rivals, and after the abolition of the slave trade in the early 
nineteenth century political penetration followed to protect com- 
merce. To the Africans the most meaningful political development 
during these early years was the signature of a treaty known as 
the Bond between a group of native chiefs and the British Governor 
in 1844. The immediate importance of the Bond was small; but 
it came to symbolise the sovereignty once enjoyed by the indigenous 
authorities, and the Government of the Gold Coast was to choose 
the 118th anniversary of the signature of the Bond as the day 
of independence. 

In 1860 a distinct government was established for the Gold 
Coast, which had formerly been annexed to the colony of Sierra 
Leone. After a period of experiment and indecision, the Gold . 
Coast was finally proclaimed as a separate colony in 1874, with its 
own Governor, Executive Council and Legislative Council. The 
first African legislative councillor was appointed in 1888. In 1901 
the last of a long series of Ashanti wars ended with the annexation 
of Ashanti. In the same year a protectorate was established over 
the Northern Territories. Togoland, which was acquired as a 
British mandated territory in 1919 and became a trust territory 
in 1946, was administered as part of the Gold Coast. Hence the 
Gold Coast was a multiple dependency, comprising the Gold Coast 
Colony (a settled colony governed under the British Settlements 
Acts), the colony of Ashanti (a conquered colony governed by virtue 
of the prerogative), the Northern Territories protectorate and the 
mandated or trust territory of Togoland (governed under the 
Foreign Jurisdiction Acts); and until 1950, when the Gold Coast 
Legislative Council was empowered to legislate for all parts of 
the Gold Coast, the distribution of legislative authority between the 
Governor and the Legislative Council was complex.‘ 

For two decades the Gold Coast was administered under the 
Constitution of 1925.5 The Executive Council consisted entirely of 
officials until 1942, when two African unofficial members were 
added. The Legislative Council had an official majority; only nine 
out of its thirty members were elected Africans, but this proportion 


Coast in Transition (1955) (a survey of modern developments in terms of 
polisial sociology); Hailey; Native Administration in the British African 
erritories (1981), Pt. ; Chap. 8; Wright, Black Power (1956) (a vivid 
impression of the mystique of the Convention People's Party); Ghana: the 
dors) repu of Kwame Nkrumah (1957); Timothy, Kwame Nkrumah 
1955). 

Recent constitutional developments are surveyed by Wiseman, '' The Gold 
Coast: from Executive Council to Responsible Cabinet," 10 Parliamentary 
Affairs 27, 105; Holland, '' Constitutional Experiments in British West Africa " 
(1957) 2 Publio Law 42; see also The Making of Ghana (H..M.8.0., 1957), and 
the official reports referred to in subsequent footnotes. 

4 Wight, British Colonial Constituttons, 1947 (1059), pp. 80-81. 
5 S.R. & O. 1925, p. 1740. 
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was a high one for British African territories. The hectic pace 
of subsequent constitutional developments is explained partly by 
the failure to move forward during this period; but it is right 
to say that there was little pressure for reform from the African 
side and that the catalytic effect of the war and its aftermath 
on African opinion was unforeseeable. In 1946 a new Constitution 
was introduced *; the Legislative Council became a representative 
legislature with a majority of elected members, but the Executive 
Council remained responsible to the Governor alone. That the 1946 
Constitution was short-lived is not surprising. Experience in North 
America and the West Indies had shown that a representative 
legislature was seldom capable of working in harmony with an 
irremovable executive. But the tensions that developed in the 
Gold Coast arose without rather than within the legislature. The 
African legislative councillors were, on the whole, cautious men, 
attached to traditional institutions; outside, a more radical spirit 
of nationalism was being fomented by new men to whom the chiefly 
elements were no less repugnant than the imperial power. In 1948 
serious riots occurred. The commission of inquiry that was sent 
. out to inquire into the cause of the disturbances made proposals for 
further political reforms.’ The United Kingdom Government 
decided to set up an all-African Committee on Constitutional Reform 
under the chairmanship of a distinguished African, Mr. Justice 
Coussey. The Coussey Committee, in a report which is of the 
greatest interest, recommended (inter alia) that the Executive 
Council should become collectively responsible to the legislature.* 
Its recommendations were accepted, with certain reservations, by 
the United Kingdom Government, whose decision was conveyed 
in a dispatch from the Secretary of State for the Colonies to the 
Governor of the Gold Coast.? 

The 1925 Constitution had lingered on for twenty-one years; 
the 1946 Constitution was dead and buried before five years were 
out. Its successor, produced by the now philoprogenitive Colonial 
Office in 1950,’° pointed the way ahead to independence. It pro- 
vided for & Legislative Assembly of eighty-four members of whom 
all but nine were elected. More important, the Executive Council 
was reconstituted with a majority of representative members chosen 
by the Governor from the Assembly and approved by the Assembly. 
At the elections held early in 1951, the Convention People’s Party, 
whose leader, Dr. Kwame Nkrumah, was serving a sentence of 
imprisonment for sedition, became the largest political group. The 
Governor, Sir Charles Arden-Clarke, took the courageous step of 


* S.R. & O. 1046, No. 358. 

* Colonial No. 281 (1948), para. 129. 

* Colonial No. 248 (1049), paras. 410, 419. Most of the members of the Couasey 
Committee have now joined the ranks of the Opposition-or retired from public 
life (Apter, op. cit., p. 178). 

* Colonial No. 250 (1949). 

10 B.I. 1950, No. 9094. 
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ordering Dr. Nkrumah’s release, and Ministers from the C.P.P. 
took office. In 1952 the prison graduate" was appointed to the 
newly created office of Prime Minister. The decisive steps towards 
independence had now been taken. Unless the new government 
proved to be utterly inept or attempted to subvert the democratic 
basis of the Constitution, or unless the forces of tribal particularism 
became stronger than those which bound the peoples of the Gold 
Coast together, there was now no question of moving backward 
or even of standing still. The Government of the Gold Coast, 
eonscious of its place in the vanguard of African nationalism, was 
pressing onward, and its end was freedom. 

In 1958 a further set of proposals for constitutional advance 
initiated by the Gold Coast Government was accepted in principle 
by the United Kingdom Government, and the Constitution of 1954 ™ 
was introduced. This provided for a Cabinet, consisting entirely 
of elected members of the Assembly and presided over by the 
Prime Minister, and an Assembly consisting entirely of members 
directly elected by universal suffrage. The Cabinet was the 
principal instrument of policy, and the Governor was required, in 
most matters of internal government, to act in accordance with the 
adviee of his Ministers. However, the Governor retained certain 
personal discretions and extensive emergency powers, and was 
invested with sole responsibility for defence, the police and some 
aspects of external affairs. The 1954 Constitution, with minor 
amendments, was in force up to the date of independence. 

The political decisions taken by the United Kingdom Govern- 
ment and its local representative between 1949 and 1952 led 
inexorably to the goal of independence—as inexorably as the long 
course of events preceding 1981 had led to the full legislative 
sovereignty of the older Dominions, as the offer made by the Cripps 
Mission in 1942 had led to the grant of independence to India five 
years later, as the experience of co-operation in war had led to 
the independence of Ceylon in 1948. It is possible to explain the 
decisions taken in relation to the Gold Coast in terms of expediency 
alone. That the policy adopted was expedient seems reasonably 
clear. But this explanation is inadequate to the point of naivety. 
As Sir Keith Hancock has observed: **In the history of British 
colonial self-government, the calculation of expediency and the 
concept of right are interwoven strands of a thread that is con- 
tinuous for more than three centuries." Those who were 
responsible for taking the vital policy decisions in relation to the 
Gold Coast were undoubtedly animated by the conviction that 
they were doing right and not merely behaving expediently. The 


11 The term is not used in a derogatory sense: O.P.P. members wear the letters 
PG as a badge of honour, and Dr. Nkrumah's iu ced as a prison graduate 
was doubtless more advantageous to him politically than his capacity as a 
universi duate. 

13 S.T. 1954, No. 551. 

18 Colonial Self-Government (1956), p. 8. 
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Secretary of State who in 1949 wrote that ** H.M. Government are 
pledged to assist the people of the Gold Coast by all means in their 
power in their progress towards self-government within the British 
Commonwealth ” !* was applying in & new context a principle that 
had been affirmed in general terms by Ministers of an earlier 
government and has been reiterated by his successors. In some 
of the territories of the Commonwealth it has been misapplied and 
power has been handed over, perhaps irretrievably, to minorities; 
in some territories political evolution has suffered setbacks and the 
implementation of the principle has been temporarily deferred; 
occasionally the principle has been lost sight of altogether. There 
are some territories which are too poor in population and resources 
ever to attain self-government as independent entities. But the 
principle, qualified and sometimes obscured, remains. Viewed 
against this background, the remarkable feature of Gold Coast 
independence is not that it was achieved but that it was achieved 
so swiftly. 


Tre Last Steps TO INDEPENDENCE 


The Convention People’s Party was returned to power at the 
General Election of 1954 with 79 seats out of 104. The government 
expressed its hope of achieving independence within the lifetime of 
the new Assembly; it pressed forward with Africanisation of the 
public service, and began to make preliminary arrangements, in 
collaboration with the United Kingdom Government, for the 
establishment of Ministries of Defence and External Affairs after 
independence. Meanwhile, a strong opposition movement, based 
on Ashanti and the Northern Territories but also supported by a 
number of influential chiefs and intellectuals in the Colony, was 
developing. The Gold Coast had hitherto been governed as a 
unitary State with special safeguards for the status of Togoland; 
now demands for federalism, even for partition and secession, were 
clamant. The United Kingdom Government sent out Sir Frederick 
Bourne as a constitutional expert to advise on regional devolution. 
His report, which recommended a substantial measure of devolution 
within the framework of a unitary State," was broadly accepted 
by the Gold Coast Government,!* but the Opposition refused to 
enter into formal ‘discussions on this basis. 

The time had now come for the United Kingdom Government 
to grasp the nettle. On May 11, 1956, the Secretary of State 
for the Colonies made a statement of policy in the House of 
Commons." He reminded the House that the existing Gold Coast 
Constitution marked the last stage before the assumption by the 


14 Colonial No. 250, para. 21. 

15 The report, iasued in December, 1955, is summarised in Commonwealth Survey, 
1956, p. 22. 

18 See Commonwealth Survey, 1966, p. 401. 

17 552 H.C. Deb. 1557-1558. 
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Gold Coast of full responsibility for its own affairs. *' The grant 
of such responsibility is & matter for the United Kingdom Govern- 
ment and Parliament and it has always been the wish of Her 
Majesty’s Government that the Gold Coast should achieve its 
independence within the Commonwealth." But the dispute within 
the Gold Coast about the form of Constitution after independence 
was still unresolved, and the proper course was for the peoples 
of the Gold Coast to have the opportunity of expressing their views 
at a further General Election. Her Majesty's Government would be 
ready to accept a motion calling for independence within the 
Commonwealth passed by a '*reasonable majority " in a newly 
elected legislature and then to declare a firm date for this purpose. 
“ Full membership of the Commonwealth is, of course, a different 
question and is a matter for consultation between all existing 
members of the Commonwealth." 


We may pause at this point to consider the distinction drawn 
between full membership of the Commonwealth and independence 
(or fully responsible status) within the Commonwealth. The 
characteristics of full membership of the Commonwealth have never 
been authoritatively defined, but they may be assumed to comprise 
the legal attributes of what used to be called Dominion status 
before that term fell into disfavour,!* and the right to participate 
as an equal partner in the machinery of consultation, co-operation 
and communieation within the Commonwealth, including the right 
to be represented at meetings of Commonwealth Prime Ministers.'? 
In 1956 the full members of the Commonwealth were the United 
Kingdom, Canada, Australia, New Zealand, South Africa, India,- 
Pakistan and Ceylon. When Canada, Australia, New Zealand and 
South Africa were attaining the status of sovereign States, no 
question had arisen of distinguishing between independence within 
the Commonwealth and full membership. Dominion status, which 
meant essentially equality of status with the United Kingdom, was 
achieved during a gradual process of conventional evolution, cul- 
minating in the enactment of the Statute of Westminster; but the 
substance of sovereignty had been conceded long before 1981. The 
Dominions had already acquired distinct international personalities 
and were members of the League of Nations; they were represented 
in their own right at Imperial Conferences; responsibility for their 


18 On which see de Smith, The Vocabulary of Commonwealth Relations (1954), 


. 17-19. 

19 The Prime Minister of the Federation of Rhodesia and Nyasaland is also 
invited to attend meetings of Commonwealth Prime Ministers (see statement 
made at the close of the 1956 meeting of Commonwealth Prime Ministers, 
Commonwealth Survey, 1956, p. 531), although the Federation is not a full 
member of the Commonwealth. The Federation is recognised as occupying 
a special position for this purpose. 
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affairs had been removed from the Colonial Office to the Dominions 
Office in 1925; they were in practice eritirely free from any inter- 
ference with their own affairs. The concept of Dominion status 
had been recognised at least as early as 1921,°° although no attempt 
was made generally to define its incidents until 1926. When the 
Balfour Report proclaimed the existence of a Commonwealth group 
of equal partners,** the Dominions and the United Kingdom were 
already founder-members. 

The conferment of independence upon India, Pakistan and 
Ceylon took place abruptly, without a comparable background of 
pre-existing conventional usage. Acts of the United Kingdom 
Parliament created three new Dominions with the legal attributes 
of Dominion status; it was tacitly assumed in the case of India 
and Pakistan, and explicitly agreed with the United Kingdom in 
the case of Ceylon,?* that the relevant constitutional conventions 
relating to Dominion status would apply forthwith. Soon after- 
wards the term full membership of the Commonwealth came to 
supersede Dominion status in the semi-official yocabulary of Com- 
monwealth relations. Dr. Malan, the Prime Minister of the Union 
of South Africa, viewed with concern the rise of potentially self- 
governing African States in the British colonial territories, and he 
questioned the right of the United Kingdom Government to act 
as the exclusive sponsor of new full members of the Commonwealth 
elub.? It was in this context that the United Kingdom Govern- 
ment proceeded to draw a distinction between “‘the grant of 
responsible self-government to a colony," which was, in its view, 
a matter solely for the United Kingdom and the territory concerned, 
and the admission of & colony to full and independent membership 
of the Commonwealth, which had to be preceded by consultation 
with all the existing full members.** This proposition left two 
important questions unanswered. Was the unanimous consent of 
each of the existing full members requisite? And at what point 
in the constitutional advance of a dependent territory did con- 
sultation become requisite? The first question is still unanswered, 
for the South African Government did not in fact oppose the 
accession of Ghana to full membership, and consent was unanimous. 
The second question, however, has been answered; the United 
Kingdom Government did not enter into formal consultations with 
the other full members until after it had introduced the Ghana 
Independence Bill into the House of Commons,?* and was clearly 


39 See de Smith, op. cit., p. 8. 

21 Cmd. 9768, p. 14. 

32 External Affairs Agreement between the United Kingdom and Ceylon Govern- 
ments (Cmd. 7257 (1947)), Appendix II, paras. 1, 2 

23 See Mansergh. Documents and Speeches on British Commonwealth Affairs, 
1981-1962 , (1958), Vol. 9, pp. 1287-1288. 

34 fee 488 H.C. Deb. 1907 (June 7, 1951); 502 H.C. Deb. 780 (June 16, 1952); 
526 H.C. Deb. 1625 (April 28, 1954). 

25 Bee 562 H.C. Deb. 289-240 (November 11, 1956). 
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of the opinion that consultation was not obligatory before the Bill 
became law. Since it is hardly possible for the concurrence of 
other full members to be withheld once a dependent territory has 
been accorded legislative independence, the effective power to 
determine whether a territory shall be admitted to full membership 
of the Commonwealth stil rests with the United Kingdom. But 
the foreknowledge that the admission of a new member is likely 
to be opposed by other full members might conceivably inhibit a 
United Kingdom Government from pressing the constitutional 
advancement of a dependent territory to a point of no return. 


* * * * * * 


At the General Election held in July, 1956, the Government 
was returned to power with 72 out of 104 seats. It swept the 
board in the Colony, won & majority in Togoland, and obtained 
a substantial minority of the seats in Ashanti and the Northern 
Territories. On August 8 the Legislative Assembly passed a motion 
calling upon the United Kingdom Government to introduce legisla- 
tion that year to provide for the independence of the Gold Coast, 
under the name of Ghana,** within the Commonwealth. The 
Opposition absented itself from the debate on the motion. 

The United Kingdom Government took the view that this 
motion had been passed by a *'reasonable"' majority, and the 
Secretary of State accordingly addressed a dispatch ?' to the 
Governor of the Gold Coast, stating that effect would be given 
to the desire expressed by the Assembly and that independence 
would come about on March 6, 1957. In October, 1956, the Gold 
Coast Government held talks on the future Constitution with the 
Opposition and the territorial councils, and in November published 
its Revised Constitutional Proposals for Gold Coast Independence.** 
These proposals were not, however, acceptable to the Opposition. 
Meanwhile, the Ghana Independence Bill had been introduced. The 
Bill was warmly welcomed on both sides of the House of Commons, 
but a number of speakers expressed disquiet at the seriousness of 
the politieal situation within the Gold Coast." Late in January, 
1957, the Secretary of State, Mr. A. T. Lennox-Boyd, visited the 
Gold Coast, had talks with representatives of all sections of opinion, 
and succeeded in securing general agreement on the Constitution to 


36 Ghana was an ancient and powerful African kingdom in the Western Sudan; 
see Fage, An Introduction to the History of West Africa (1955), Chap. 2. 
African nationalist writers have contrived to discover a link between the peoples 
of the Gold Coast and the people of ancient Ghana: Apter, op. cit., 22. 

17 Dated September 15, 1056, and published as Appendix I to The Making of 
Ghana (H.M.8.0.), 

38 Published as a Supplement to the Gold Coast Weekly Review dated November 
14, 1956. 

1? For the House of Commons debates on the Bill, see 662 H.C. Deb. 229-826, 
1105-1211. 
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be brought into operation upon independence. The Ghana Inde- 
pendence Bill received the Royal Assent on February 7, and came 
into force on March 6. On February 21 the United Kingdom 
Prime Minister announced that all the Commonwealth Prime 
Ministers had agreed that Ghana should, as from March 6, be 
recognised as a Member of the Commonwealth.’ On the following 
day an Order in Council embodying the Constitution of Ghana was 
made," and Letters Patent Constituting the office of Governor- 
General of Ghana and Royal Instructions to the Governor-General 
were issued; these instruments also came into force on March 6.*? 

The future. status of the trust territory of Togoland had already 
been determined. At a plebiscite held in May, 1956, under the 
auspices of the United Nations, a majority of the voters supported 
a proposal to enter into union with an independent Gold Coast. 
On December 18 the General Assembly of the United Nations 
resolved that this proposal be approved and that the trusteeship 
agreement should on the date of independence cease to be in force, 
* the objectives of trusteeship having been obtained." 

The independence celebrations.in Ghana were attended by the 
Duchess of Kent, representing the Queen, the Vice-President of the 
United States of America, representatives of other foreign govern- 
ments, and a large number of Ministers and other political leaders 
from Commonwealth countries." On May 8 Ghana was admitted 
to membership of the United Nations by the unanimous vote of 
the General Assembly. 


Tae CONSTITUTIONAL INSTRUMENTS 


It would have been possible to combine all the new constitutional 
instruments in a single Act of Parliament. For various reasons 
this was thought to be undesirable. The constitutional instruments 
relating to the office of Governor-General have traditionally been 
issued as separate documents under prerogative powers; they are 
of no great practical importance,?* but they form a “‘ dignified ” 


30 564 H.C. Deb. 608. 

31 &.I 1957, No. 277; ıt was preceded by an explanatory White Paper (Cmnd 
7Tl (1957)), entitled '' The Ëroposed Constitution of Ghane." 

33 Apart from certain of the provisions of the Order in Council which took effect 
from February 23. 

33 For an account of the formal celebrations, see Commonwealth Survey, 1957, 
pp. 242-245. 

34 The instruments for Ghana closely follow the wording of those issued for 
Ceylon. Clause VIII of the Ghana Letters Patent, however, has a unique 
provision authorising the appomtment of a new Governor-General to hold office 
while an existing Governor-General 18 on leave pending retirement; the second 
appointee is to exercise all the functions conferred by law on the Governor- 
General. The Governor-General of Ghana, unlike the Governors-General of 
Canada and South Africa, has not been empowered to exercise all the pre- 
rogatives of the Queen; the external prerogatives and the prerogative of 
granting umperial honours remain vested in the Queen alone, but the Govern- 
ment of Ghana has signified its intention not to request Her Majesty to 
confer honours on citizens of Ghana. 
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part of the constitutional framework. At first sight it may appear 
strange that the substance of the Ghana Constitution should be 
contained in an Order in Council. Nationalists in Commonwealth 
countries tend to regard the Order in Council as the legislative 
symbol of colonialism. Moreover, the Constitutions of the older 
Dominions were incorporated in Acts of the United Kingdom 
Parliament. But the Constitution of independent Ceylon was made 
by Order in Council; and there were excellent reasons why this 
precedent should be followed for Ghana. An Act of Parliament 
must go through both Houses; amendments may be moved at 
the committee and report stages of the Bill; delicately balanced 
compromises, arrived at after strenuous negotiation, may be upset, 
and even if the amendments are defeated, the ventilation of every 
contentious issue may have unfortunate repercussions in the 
territory concerned. An Order in Council, on the other hand, may 
come into effect as soon as it is made, and it is not subject to 
amendment by either House.** The advantages of speed and 
finality ** were obvious in the situation that had arisen in the 
Gold Coast. 

Some of the necessary legal changes did not relate to matters 
of internal constitutional structure. They concerned alterations in 
the status of the Gold Coast and its relationship with the Crown 
and with the United Kingdom Parliament, and consequential 
amendments to certain United Kingdom Acts. Most of these 
provisions could not be made by Order in Council under existing 
Acts of Parliament, and they were embodied in a separate statute 
which was appropriately entitled the Ghana Independence Act. 

The Independence Act provides that, as from the appointed 
day,” all the territories then comprised within the Gold Coast shall 
form part of Her Majesty’s dominions under the name of Ghana 
and the United Kingdom Government shall have no responsibility 
for the government of Ghana or any part thereof. In future 
United Kingdom Acts the expression “‘ colony " will not include 
Ghana or any part thereof. Existing laws in the Gold Coast are 
continued in force, subject to the power of the Parliament of Ghana 
to amend them. The Act makes a number of amendments to 
United Kingdom legislation because of the change of status. Of 
these amendments, three are important. First, section 1 (8) of 
the British Nationality Act, 1948, is amended to bring Ghana within 
the scope of the nationality and citizenship scheme introduced by that 
Act, so that any person who by Ghanaian legislation is designated 


35 The Ghana (Constitution) Order ın Council was merely laid before Parliament ; 
it was not made subject to the affirmative or negative resolution procedure. 

*6 Section 90 of the Order 1n Council empowered the Secretary of Btate to make 
orders before the appointed day for removing difficulties and giving effect to 
its purposes No such order was in fact made. 

37 Bection 5 (2) of the Act provided that the appointed day should be March 6, 
1957, unless another day was appointed by Order in Council. No other day 
was in fact appointed. 
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as a citizen of Ghana will, by virtue of such citizenship, have 
the status of a British subject. Secondly, the Northern Territories 
and Togoland are removed from the list of United Kingdom pro- 
tectorates and trust territories; but it is provided that a person 
who, immediately before the appointed day, was a British protected 
person by virtue of his connection with either of these territories 
shall continue to have that status until he has acquired the status 
of a citizen of Ghana under Ghanaian law. But for this proviso most 
of the inhabitants of the two territories would have been deprived of 
their status as British protected persons without acquiring any new 
status until Ghana had passed its own citizenship legislation. Now, 
by virtue of the Ghana Nationality and Citizenship Act, 1957, British 
protected persons resident in Ghana have become, or may become 
eligible to be registered as, citizens of Ghana. By section 9 of this 
Act, citizens of Ghana are designated as Commonwealth citizens.** 
Thirdly, as from the appointed day Ghana ceases to be entitled 
to the financial benefits of schemes made for colonial territories 
under the Colonial Development and Welfare Acts and the Overseas 
Resources Development Acts. This alteration of the law was not 
an inevitable consequence of Ghana’s change of status, and it gave 
rise to political controversy in the parliamentary debates on the 
Bill. 

The Act also confers what may be called Statute of Westminster 
powers on the Parliament of Ghana. It ceases to be restricted by 
the doctrine of repugnancy and the Colonial Laws Validity Act; 
it is empowered to repeal or amend any United Kingdom legislation 
forming part of the law of Ghana; it is given full power to legislate 
with extraterritorial effect; in United Kingdom Acts relative to 
merchant shipping and colonial courts of admiralty the powers 
of the Crown in respect of local legislation are removed. It is 
provided, however, that the powers thus conferred on the Parlia- 
ment of Ghana do not include power to repeal, amend or modify 
any of the * constitutional provisions " in force on or after the 
appointed day otherwise than in such manner as may be specified 
in those provisions.*® For this purpose ** constitutional provisions " 
mean constitutional provisions that were already made by Order 
in Council before the appointed day and are still in force, and 
any Ghanaian law altering, revoking or re-enacting any such Order 
in Council or any such Ghanaian law. This means that in the 
exercise of its powers the Parliament of Ghana is subject to the 
Constitution and cannot remove the limits upon its sovereignty 


38 In terms of the local laws citizens of Ghana occupy a status similar to that 
of citizens of Pakistan, who are also designated as Commonwealth citizens 
but not as British subjects (Pakistan Citizenship Act, 1951, s. 15). In 
South África, India and Ceylon citizens of those countries are not designated 
by local legislation either as British subjects or as Commonwealth citizens. 
The status of the citizens of all these countries as British subjects and 
Commonwealth citizens in English law is provided for by section 1 of the 
British Nationality Act, 1948. 

3* Bched. I, para. 6. 
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set by the Constitution except in accordance with the procedure 
for constitutional amendment there prescribed. 

The Act further provides that no Act of the United Kingdom 
Parliament passed after the appointed day shall extend, or be 
deemed to extend, to Ghana as part of its law unless it is expressly 
declared in the Act that the Parliament of Ghana has requested 
and consented to the enactment thereof. The manner of expressing 
the necessary request and consent for Ghana is therefore the same 
as that applicable to New Zealand. It is worth mentioning that 
immediately before independence the Gold Coast was subject not 
only to the untrammelled legislative sovereignty of the United 
Kingdom Parliament but also to the general power of the Crown 
to make Orders in Council for its peace, order and good govern- 
ment.* That the United Kingdom would have legislated for the 
Gold Coast against the will of its government or legislature at any 
time after 1954 was improbable; yet, short as was the step from 
colonial status to independence in terms of the realities of politics, 
it was as a giant's stride in the formal categories of the law. 

To comment fully on the Constitution Order in Council would 
be impossible in this article. To summarise all of its provisions 
without an adequate commentary would be tedious. The following 
points may be singled out as being of special interest. 

(1) The executive power is vested in the Queen and may be 
exercised by her or by the Governor-General as her representative 
(s. 6). The Governor-General is appointed by the Queen (s. 4 (1)) 
and his salary is charged on the Consolidated Fund and must not 
be diminished during his continuance in office (s. 5 (8)). The 
functions vested in the Queen or the Governor-General shall, in 
the absence of any provision to the contrary, be exercised as far 
as may be in accordance with the constitutional conventions 
applicable to the exercise of similar functions in the United King- 
dom by Her Majesty, provided that no act or omission by the 
Queen or the Governor-General shall be called in question on the 
ground that the relevant conventions have not been complied with 
(s. 4 (2)). This subsection is reproduced from the Ceylon Con- 
stitution. The Governor-General thus becomes a constitutional 
head of the Executive and ceases to be the representative of the 
United Kingdom Government; a High Commissioner has been 
appointed as the United Kingdom representative in Ghana. As in 
other full members of the Commonwealth, the Governor-General 
will be appointed and removed on the advice of the government of 


40 Statute of Westminster Adoption Act, 1947 (N.Z.), s. 8 (1). See further, 
Halsbury's Laws of England (8rd ed.), Vol. 5, pp. 451-452, for the corre- 
sponding rules relating to other full members. 

“1 See the reservation of full powers to Her Majesty in Council by section 78 
of the Gold Coast (Constitution) Order 1n Council, 1954. 

43 Cf. Jennings and Tambiah, The Dominion of Ceylon: the Development of Its 
Laws and Constitutions (1959), pp. 68-71; Ceylon Independence Order in 
Council, 1947, s. 2 
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the country concerned, the United Kingdom Government having 

no locus standi in the matter. Sir Charles Arden-Clarke was 

appointed as the first Governor-General of Ghana. On June 28 it 
was announced that Her Majesty had approved the appointment 
of the Earl of Listowel (a former Labour Minister of State for 

Colonial Affairs) as his successor. The Government of Ghana has not 

expressed any desire that Ghana should become a republic. 

(2) As in Ceylon, constitutional provision is made for a Cabinet 
charged with the general direction and control of the government 
and collectively responsible to Parliament." It was natural that 
an independent Ghana should prefer a system of responsible govern- 
ment, based on the familiar model of the British Constitution, to 
the American system of presidential government or any other 
system. But matters that could appropriately be left to regulation 
by long-established constitutional conventions in the United King- 
dom were better stated formally and explicitly in the conditions 
obtaining in Ghana. The Ghana Constitution, indeed, goes a good 
deal further than even the Ceylon Constitution in enacting the 
rules relating to Cabinet government and ministerial responsibility. 
And the rules adopted differ in some respects from the rules adopted 
in the United Kingdom. Thus, the minimum size of the Cabinet 
is fixed at eight members, and the quorum is fixed at four (ss. 7 
(1), 18 (2)). If the Assembly expressly passes a motion of no 
confidence in the Government, the Governor-General must terminate 
the appointment of the Prime Minister unless within three days 
the Prime Minister advises him to dissolve the Assembly (s. 7 (4) ). 
Upon the appointment of a new Prime Minister the offices of the 
other Ministers become vacant (s. 8 (1)); in the United Kingdom 
a change of Prime Minister does not necessarily involve the vacation 
of other ministerial offices.** A Minister must be a Member of 
Parliament (s. 7 (1)), and his office becomes vacant if he ceases 
to be a Member of Parliament (except where Parliament is dis- 
solved) or if he absents himself from Ghana without permission 
(s. 8 (2)). Provision is also made for the taking of official oaths, 
precedence of Ministers, summoning of the Cabinet, presiding in 
the Cabinet, transaction of business and voting in the Cabinet, 
assignment of responsibilities to Ministers, and the appointment and 
duties of parliamentary secretaries, permanent secretaries and the 
Secretary to the Cabinet (ss. 9-17). i 
43 Ghana (Constitution) Order in Council, 1957, s. 7 (1). Compare the Ceylon 

(Constitution) Order in Council, 1040, s. 46 (1); and see the Gold Coast 

(Constitution) Order in Council, 1954, s. 5. Many of the provisions of the 

1957 Constitution relating to the executive branch of the government have 
been taken over, with appropriate modifications, from the corresponding pro- 
visions of the 1964 Constitution. 

*4 If, in the United Kingdom, a Prime Minister submits the resignation of the 
Government, all ministerial offices will be vacated. But if & Prime Minister 
dies in office, or resigns for reasons personal to himself, the other Ministers 
do not vacate their offices; nor do they necessarily vacate them upon the 


appointment of his successor, tough they are deemed to have placed their 
offices at the new Prime Minister's disposal. 
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(8) The Attorney-General is to continue to be a public officer 
and is vested with the sole responsibility for criminal prosecutions. 
A Minister may be given the responsibility for the affairs of the 
Attorney-General’s department, but this arrangement is not to 
affect the Attorney-General’s constitutional responsibilities with 
respect to prosecutions (s. 14). On this matter the Gold Coast 
Government made at least a temporary concession, for it had pro- 
posed that the Attorney-General should be a Minister. In India 
and Ceylon the Attorney-General is a public officer. 

(4) The Parliament of Ghana is to be a unicameral body, 
comprising the Queen and the National Assembly. The National 
Assembly is to consist of a Speaker * and not less than 104 or 
more than 180 members elected by secret ballot on the basis of 
universal suffrage. Candidates and voters must be citizens of 
Ghana. Delimitation of constituencies is to be carried out under 
the supervision of a commission composed of persons not actively 
engaged in politics. Questions as to the right to membership of 
Parliament are committed to the Supreme Court (Parts IV and TX). 

(5) The maximum duration of an Assembly is five years. Pro- 
vision is made for annual sessions. Prorogation will not have the 
effect of killing a Bill. The Governor-General is given a dis- 
eretionary emergency power to reconvene an Assembly that has 
been dissolved, and this Assembly may be kept in session until 
the meeting of the new Assembly (ss. 46, 47). 

(8) The former provisions relating to the reservation of Bills 
and the royal power of disallowance of legislation are not repro- 
duced. Ghana now stands alone among the non-republican members 
of the Commonwealth in having no constitutional provision what- 
soever for reservation or disallowance.** The Governor-General is 
empowered to refuse the Royal Assent to a Bill (s. 42 (2)), but 
he must exercise this power in accordance with the conventions 
appertaining to the Royal Assent in the United Kingdom. 

(7) The Constitution of Ghana is a unitary, not a federal 
Constitution. Ghana is divided into five regions, each of which is 
to have a head elected by the House of Chiefs‘’ of the region 
(except in Ashanti, where the head will be the Asantahene), and 
a Regional Assembly upon which Parliament is to devolve various 


45 He is to be a person, not being a Minister, parliamentary secretary or public 
officer, who is elected by members by secret ballot. If he is already a member 
he muat resign his seat. 

4e For the position in respect of the other fall members, see Halsbury, op. cit., 
449—450. 

47 Houses of Chiefs are to be established by Act of Parliament for each region. 
They will have advisory and consultative functions in respect of matters 
referred to them, including questions of customary law (s. 67); they will have 
certain judicial functions regarding matters of a constitutional nature affecting 
the office of chief (s. 68): and certain classes of Buls must be referred to 
them (ss. 82, 85; see post) Section 66 provides: '' The office of Chief in 
Ghana, as existing by customary law and usage, is hereby guaranteed.” 
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responsibilities, including powers over the police (ss. 68—64).* But 
the Regional Assemblies are not invested by the Constitution with 
any sphere of emclusive legislative competence. 

(8) Although the powers of the Parliament of Ghana are not 
limited by the provisions for devolution, its power to make laws 
for the peace, order and good government of Ghana is exercisable 
subject to the Constitution; and the Constitution imposes restric- 
tions upon its competence which deprive it of the character of a 
sovereign legislature. In the first place, certain prohibitions and 
guarantees are written into the Constitution. No law may make 
persons of any racial community liable to disabilities to which 
persons of other such communities are not made subject; nor 
(subject to restrictions that may be imposed for preserving publie 
order, morality or health) may any law deprive any person of his 
freedom of conscience or the right freely to profess, practise or 
propagate any religion. Laws for the compulsory acquisition of 
property must provide for the payment of adequate compensation 
determinable by the Supreme Court.? To the extent that a law 
contravenes any of these provisions it shall be void and may be 
so declared by the Supreme Court (ss. 81, 84). Secondly, special 
procedure involving regional participation as well as parliamentary 
legislation is prescribed with respect to Bills on a number of matters 
of constitutional importance. For any alteration of the most vital 
provisions of the Constitution (enumerated in the Third Schedule), 
a Bill must (i) be referred after the committee stage to every House 
of Chiefs and Regional Assembly, (ii) obtain the approval of two- 
thirds of the Regional Assemblies and (iii) obtain at the third 
reading in the National Assembly a two-thirds majority of the 
total number of members of the National Assembly. Bills to 
abolish, suspend or diminish the powers of any Regional Assembly 
must follow a similar procedure except for reference to the Houses 
of Chiefs, and the Regional Assembly immediately concerned must 
itself pass the Bill (s. 82 (2) (8)).°° Since one of the five regions 
is Ashanti, and another consists of the Northern Territories and 
Northern Togoland, these safeguards appear to be substantial. 
Bills to amend those parts of the Constitution not specified in the 
Third Schedule may be passed by a two-thirds majority of the 
total membership of the National Assembly (s. 82 (1)). A some- 
what complicated set of preliminary procedures, involving approval 


48 Provision is made for the setting up of a Regional Constitutional Commission 
to make recommendations on the composition and powers of Regional Assemblies 
(s. 87). The Interim Regional Assemblies (s. 85) aie empowered to establish 

Police Relations Committees ‘‘ with the object of encouraging good relations 
between the Police Force and the public "" (s. 86). - 

19 In para. 38 of its Revised Constitutional Proposals for Independence (see 
note 98, ante), the Gold Coast Government expressed its intention of subse- 
quently introducing guarantees of fundamental rights similar to those incor- 

rated in the Indien Constitution. 

50 Tf the Assembly of a region affected does not approve such & Bill, the Governor- 
General may order a referendum to be held in that region (s. 82 (3) (d)). 
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by Regional Assemblies and (in some cases) local referenda, is 
prescribed for Bills to alter regional boundaries and to create new 
regions (s. 88); a simple majority in the National Assembly then 
suffices. 

A Bill affecting the traditional functions or privileges of a chief 
must be referred to the House of Chiefs of the Region concerned; 
the National Assembly may proceed with the Bill after three 
months’ delay (s. 85). 

(9) The appointment, promotion, transfer, removal and dis- 
ciplinary control of public officers (other than permanent secretaries 
or officers of corresponding or higher posts, and the holders of 
senior overseas posts) is vested in a Public Service Commission, 
the members of which are appointed on the advice of the Prime 
Minister (ss. 49-51). The Prime Minister has signified his intention 
to consult the Leader of the Opposition before advising on the 
appointment of members of the Commission.*’ Regulations regard- 
ing the Commission will be made on the advice of the Commission 
itself (s. 52). It is obviously a matter of importance that appoint- 
ments in the publie service should not be made in return for 
past or future political support. 

(10) The Chief Justice of the Supreme Court is to be appointed 
on the advice of the Prime Minister; Justices of Appeal are to be 
appointed on the advice of the Prime Minister after consultation 
with the Chief Justice; puisne judges are to be appointed on the 
advice of the Judicial Service Commission, which remains con- 
stituted as under the 1954 Constitution and is responsible for 
advising on the appointment, promotion, transfer, removal and 
disciplinary control of other judicial officers. The provisions for 
security of tenure of superior judges are continued, and retiring 
ages are fixed (Part VIT). Provision is made for the retirement 
on pension of existing overseas officers who are superior judges 
(s. 77 and the Second Schedule)."'* The jurisdiction of the West 
African Court of Appeal in Ghana is terminated,?!^ but the Govern- 
ment of Ghana intends to retain the appeal to the Judicial Com- 
mittee of the Privy Council.*? 

The Constitution also contains provisions relating to parlia- 
mentary privileges and procedure, flnance, membership of local 
government councils, and & number of transitional matters. 


CONCLUBION 


The birth of Ghana has brought an accession of strength to the 
Commonwealth and to the United Kingdom in world affairs. The 


51 Cmnd. 71 (1957), para. 11. 

Sia For the future position of certain officers electing to continue in the service of 
the Government of Ghana, see Public Officers Agreement between the Govern- 
ment of the United Kingdom and the Government of Ghana (Cmnd. 168 
(1957)). 51b S.I. 1957, No. 279. 

53 See the Government's Revised Constitutional Proposals for Gold Coast Inde- 
pendence (note 28, ante), para. 27. 
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words of Dr. Nkrumah, spoken on the day of independence, may 
be quoted 9: 

** We part from the former Imperial Power, Great Britain, 
with the warmest feelings of friendship and goodwill. This is 
because successive Governments in the United Kingdom recog- 
nised the realities of the situation in the Gold Coast and adopted 
their poliey accordingly. Thus, instead of that feeling of 
bitterness which is often born of a colonial struggle, we enter 
on our independence in association with Great Britain and with 
good relations unimpaired. We are proud that we are the first 
British colonial territory in Africa to gain its freedom and to 
enter into the Commonwealth. We value the Commonwealth 
link because it brings us closer to other members who practise 
the same type of democracy and have the same system of laws 
which we have established here. Particularly we value it 
because it brings us into association with the newer Common- 
wealth countries of Asia whose problems are so akin to our 
own.” 

And inevitably the birth of Ghana has given a new impetus to 
nationalist sentiment, not only in British African dependencies but 
also in African territories controlled by other European Powers. 

To attempt to forecast the future course of constitutional 
development in Ghana would be foolhardy. The institution of 
Parliament is deeply respected, but the successful working of 
parliamentary government in Britain has been founded on traditions 
and assumptions that are largely absent in Ghana. The character- 
istics of the party in power and its attitude towards its leader, 
the lack of any potential alternative government, and the fact that 
the parliamentary opposition comprises elements for whom the focal 
point of loyalty is the tribe rather than the nation, may impose 
stresses on the working of the Constitution. And in the principal 
language of Ghana the word for federalism means “ separation,” 
whilst in several other local languages ‘‘ the Opposition ” can only 
be translated by *'enemies." 5* It is impossible to foretell how 
far the provisions for regionalism and the status of chiefs will 
effectively satisfy the demands of those who stand firmly by tribal 
traditions, how far the many serious problems of public administra- 
tion will be solved, or how far these matters will give rise to 
political and constitutional conflict. The Constitution of Ghana 
jis unlikely to remain for long set in the mould hastily cast for 
it in 1957. The present government has the two-thirds majority 
required to change a number of its provisions, and that majority 
wil doubtless be employed. From the manner in which it is 
employed, a pointer may be given to the future of parliamentary 
democracy in Africa. 

S. A. DE Surrg.* 


53 Address,in Reply to the Queen's Speech in the National Assembly, March 6, 
1967 (reported ın (1957) 88 Jl. of the Parls. of the Cw. 282-288). 

54 Bee (1957) 18 The World Today 61. 

* Reader in Public Law in the University of London. 
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INDIVIDUAL RIGHTS AND 
NATIONAL SECURITY 


A COMPARATIVE STUDY 


THE purpose of this article is to consider the system which the 
United Kingdom has evolved to protect itself against internal 
threats aimed at the very nature of its Government. It is proposed 
to evaluate the operation of the system and its principles by 
comparison with similar programmes of other common law nations. 
In this manner it is hoped to emphasise the inconsistency of the 
view that such procedure should not be statutory; and further 
and more important, to support the proposition that a charged 
person should be entitled to representation before the tribunal 
created to advise the responsible Minister on individual cases. 

John Lord O’Brian, a well-known American constitutional 
lawyer, has said ‘‘ the all-important fact is that all of these security 
programmes embody a consistent trend in governmental policy 
which is in conflict with our traditional standards of justice and 
also with the fundamental principles of American fair play.” 1 
We have been very proud of our British instinct for fair play, 
but there is a very real danger in so relying on this instinct as 
being present in one body asked to fulfil inconsistent functions, 
that the methods of the separation of functions on which this 
tradition was built are forgotten. The Government has consistently 
maintained that the security programme is an entirely administra- 
tive process, in which the law per se has no part; and that the 
hearing process can and should be carried out by a tribunal acting 
as prosecutor, defence counsel, and judge. 

In England the parliamentary system of government necessitates 
a greater atmosphere of trust in public officials than in the United 
States. The conviction in that country of the need for continuous 
check and counter-check is today accentuated by the cold war of 
dogma. It is not something to which we aspire in England. In 
the United Kingdom the discretion of the public servant is not 
something which can or ought to be deprecated. What should be . 
deprecated is imposing on that discretion something which it is 
impossible for one body adequately to determine. The very 
creation of a tribunal is an admission that within its conferred 
jurisdiction pure ministerial discretion cannot suffice in accordance 
with fundamental principles of justice and individual rights. It 
necessarily follows that responsibility for the decision only should 
rest on the tribunal. Further, the duty and responsibility for 


1 National Security and Individual Freedom, 1955, front cover. 
864 
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presenting the case to be decided should rest on representatives 
of the parties, independent of the board and of each other. 


PROCEDURE IN Great BRITAIN 


The British system was essentially outlined in a Treasury 
Memorandum of May 5, 1948, now superseded by a Memorandum 
of March 1, 1957. The scope of the programme extends only to 
those who are or who are to be engaged in work “‘ vital to the 
security of the State.”?? Each Minister is responsible for desig- 
nating which posts in his department.are within this category. 
Any servant who is employed or intended to be employed in 
connection with such work and whom the Minister finds prima 
facie either to be a member of the Communist Party or to have 
recently been such, or who “‘in such a way as to raise reasonable 
doubts about his reliability is, or has recently been sympathetic 
to Communism, associated with Communist sympathisers, or is . 
susceptible to Communist pressure"? will normally be sent on 
special leave with pay.* He must be told under which head of 
the criteria he is thought to come, and given any particulars ** such 
as the date of his alleged associations " that might enable him to 
clear himself. It is recognised, however, that there must be limits 
on the information given ‘‘ for he cannot be given such particulars 
as might involve the disclosure of the sources of the evidence." 
A period of fourteen days is allowed for reply * and if the 
Minister does not vary his ruling in the light of this reply a further 
seven days for the communication of a decision whether or not 
to appear before the Advisory Body. This tribunal is composed 
of three retired civil servants’ who are to recommend to the 
Minister whether in their opinion the charged person is or has 
recently been a member of the Communist Party or had Communist 
sympathies or associations of the types described above. The 1957 
Memorandum amended the terms of reference of the Advisers to 


2 Cf. the United States definition of ''sensitive positions," 1¢., where ''the 
occupant . . . could bring about by virtue of the nature of his position material 
adverse effect on the national security.’ Read literally even this is wider than 
the scope of the whole British Security Programme. The division sensitive— 
non-seneitive 1s used chiefly to determine the extent of initial investigation of 
an appointee. Also for the former, investigation is carried out prior to 
commencement of duties; for the latter, generally after. 

Cf. the 1048 Memo ''. . . associated with the Communist Party . . . in such 
& way as to cause legitimate doubts as to his rehabihty.' The new phrase- 
ology would seem so wide as to lack any real meaning as a defimtion, and 
so, 1f 18 submitted, loses most of its purpose. 

Under the U.S. procedure there is suspension without pay, which has sroused 
much controversy. This provision takes on added hardship when faulty 
screening results in a majority of those charged being cleared. 

Cf. United States. In that system the boards are made up of practising civil 
servants of agencies other than that from which the charged employee comes. 
It seems far preferable, as is done in the United Kingdom, to combine the 
experience of trained administrators with the consistency of having one board, 
inevitably leading to some uniformity in decisions—a desired goal. 
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allow an answer which was neither a definite ** yes ” nor a ‘f no." 


If they are in doubt they are simply to assess the evidence 
presented before them for the Minister. 

If the Minister decides to uphold this recommendation he will 
give the civil servant an opportunity to make a representation to 
himself or his representative before action is finally taken. Similar 
opportunity will be given when the civil servant does not wish 
his case to go to the Advisers. 

If the Minister finally decides that the charged employee is a 
security risk within the 1948 Memorandum, the civil servant will 
either be transferred to a non-secret post or, if this is not possible, 
dismissed. He may, however, accept the option of resigning. 

As a last resort prior to the decision to repost or dismiss, the 
employee’s staff association will be afforded an opportunity of 
suggesting any alternative to reposting that it may think suitable, 
or suggesting a possible reposting as an alternative to dismissal or 
resignation.' 


Statutory RicHTs 


A civil servant is employed at the pleasure of the Crown. 
Therefore the security process is entirely administrative, ruled by 
regulations and departmental memoranda.’ The establishment of 
the tribunal in England represents a concession, but at the same 
time remains a privilege which may be revoked merely by 
administrative order. 

The Government has refused to create a statutory procedure for 
security risk cases. It has conceded thet the purge procedure is 
“ the most inquisitive form of investigation in existence today,” but 
at the same time specifically refused to write it into any statute. 
The reasons given are that it would not be in the best interests 
of the employees to make the procedure inflexible in this way; 
for new legislation would then be mandatory for the relaxation 
of present conditions. In effect, the Government is unwilling to 
create a legal right, but clings to administrative discretion based on 
an outdated legal theory of civil service employment. 

Courts have vacillated in their attitude to contracts and statutes 
which on their face limit the power of the Crown to dismiss at 
pleasure. The majority of recent decisions are in favour of 


* The right of & charged person to a hearing before the Advisory Body has now 
been extended to employees of government contractors upon recommendation of 
the Privy Councillors (see Hansard H L., Vol. 197, ool. 1968). Formerly, 
the industrial employee had no right of appeal when dismissed following & 
Ministerial directive, which his fim w ould be bound to accept under 1ta 
contract with the plar ay For fall discussion of this problem and in 
particular the dismissal of Mr. Lang by I.0.1., see Hansard H.L., Vol. 197, 
cols. 1924-1278. 

7 The only mention of security procedure in a statute is in the Atomic Energy 
Authority Act, 1954, First Bohedule, para. 5 (4). The procedure applicable to 
are Authority is there made dependent upon that operative with respect to the 

ivil Service. 
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recognising a surrender of this power, where there is an express 
declaration to that effect by the Crown. Professor Street says 
of the Civil Service®: ‘It is generally agreed that bureaucracy 
must be professional, based on a career service system. . . . It is 
thought that the civil servant must be secure against removal or 
discrimination for arbitrary reasons. Here the law must play its 
part, for it can give him this security either by upholding contracts 
which make him dismissible only for cause, or by setting up under 
statute a system of administrative bodies to enforce with due 
procedural safeguards administrative responsibility. If the law does 
neither it is not making its contribution to the creation of an 
efficient bureaucracy.” He points out that in England the Crown 
practice of relying on the privilege theory is contrary to publie 
policy, gives civil servants no legal protection in case of dismissal, 
and deprives them ** of that sense of security essential for the best 
performance of their duties." 

The danger of leaving the Crown-employee relationship to con- 
tract is that it is the doorway to the standard form contract.!^ The 
duty of a government in this kind of matter is on a much higher 
plane than that of a private individual. It is clearly not consonant 
with its purpose that it should be able to limit its liability to 
the detriment of an individual who has a contract with it. The 
safest method of assuring these rights would be to fill the present 
legal lacuna by statute, so that the Crown surrenders its power 
both to dismiss at pleasure and to contract to dismiss at pleasure. 

The peculiar issue facing ** The Three Wise Men ” forming the 
Advisory Body, calls undoubtedly for somewhat narrower rights 
on the part of the servant than on issues where national security 
is-not involved. Conversely, however, it necessitates established 
legal rights. 

The objections of the Government and others to inserting in 
the Atomic Energy Bill a procedure which would govern the rights 
of persons employed by the Atomic Energy Authority, seem to 

- be completely misconceived. The chief objection was that it would 
freeze the procedure to put it in the Bill. The Government, 
however, would be at liberty to grant more privileges than the 
statutory rights created; and the only result would be to freeze 
the power of the Government to revoke the procedure without new 
legislation. Other objections advanced by Members of Parliament 


8 Bee Reilly v. R. [1084] A.C. 176, at p. 170, per Lord Atkin; McLean v. Van- 
couver Comms. [1986] W.W.R. 651; Genows v. R [1987] Ex.Ct.R. 176 (Can.); 
Deynzer v. Campbell [1950] N.Z.L.R. 790. Compare Rodwell v. Thomas 
[1944] K.B. 596. 

3 Governmental Liability. A Comparative Study (1963), p. 111. 

10 The only method to control the abuse of freedom of contract by the widespread 
use of this type of agreement seems to be to treat them as one would by-laws, 
and allow the courts to pronounce their terms reasonable or unreasonable. See 
Parker v. S.E. Ry., 9 C.P.D. 416, at p. 428, per Bramwell L.J.; Thompson v. 
L.M.S. Ry. [1930] 1 K.B. 61, at p. 68, per Lawrence L.J.; and Bir Alfred 
Denning, Road to Justice, p. 91. 
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included the difficulty of who would decide on the information 
to be given the charged employee or whether a given case was a 
security case. The same discretion now operative could very well 
decide these very points. It is simply a specification of minimum 
procedure that is called for. ; 


PROCEDURE IN THE UNITED STATES 
a 


To demonstrate the invalidity of these objections one has only 
to consider the basis of the comparable system of the United 
States. Public Law 788 (1950) lays down minimal procedure for 
the Federal Government employee *! loyalty-security programme.!? 
This statute permits the heads of certain designated agencies to 
suspend summarily and dismiss employees if national security 
warrants the action. Minimal procedure is prescribed so that the 
head of the agency ‘‘in his absolute discretion and when deemed 
necessary in the interests of national security may suspend with- 
out pay any employee. The employee must then be notified of 
the reasons for his suspension with whatever degree of specificity 
that security, in the opinion of the agency head, permits. He 
may then show cause why he should not be removed from his 
position by written statements and affidavits. Employees who are 
citizens with permanent or indefinite appointment are given, 
within thirty days, a statement with charges. They have a right 
to answer these charges in writing and to request a hearing 5 by 
the agency. 

Each agency adopts its own procedure subject to the minimum 
standards prescribed by the statute. The Department of Justice 
issued Sample Regulations which have also become a minimum 
standard. It is in these regulations that the procedure before 
the hearing boards and the institution of those boards is found. 
The criteria to be followed in deciding whether a security risk 


11 Security programmes covering the armed forces and defence contractors derive 
their anthonty from the power of the military to discipline itself, and the 
National Security Act of 1947. Also they are imposed as contractual conditions. 

12 The programme in operation at present represents a junction of loyalty and 
security programmes. The Loyalty Programme was established by 8. Exec. 
Order 9885 of 1047 (based on powers exercised under Civil Service Act and 
Hatch Act, and was abolished in 1958 by Executive Order 10450). 

13 Executive Order 10450 (19053) extended Public Law 788 to all executive agencies 
and departments. However, the Supreme Court in Cole v. Young (June 11, 
1956) held that ın so dang the President had exceeded the statutory delegation 
permutted by Public Law 738, in extending loyalty-security programme to non- 
sensitive agencies. The Attorney-General and the Chairman of the U.S. 
Civil Service Commission in July, 1966, both recommended that Congress pass 
a Bil to render the former all-pervasive system legally valid. 

14 The probational employee, alien, and employee hired for a limited period are 
not entitled to an agency hearing. 

15 At the hearing and prior to the hearing the security officer of the agency 
usually prepares the case against the employee. There has been some criticism 
over the professional security officer, both as to quality and the practice of 
regarding such a post as equivalent to a prosecutor. In the United Kingdom 
such men are *' amateurs in the sense that they (do) not spend their whole 
careers on the job.” 


N 
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exists are laid down by the President's Executive Order 10450 
of 1958,** the authority for which is the Civil Service Act and 
Hatch Act of 1989. The hearing boards of the agencies are com- 
posed of government employees picked from a panel ™ to hear a 
particular ease. Before or after the charges are read at the hearing 
- the board informs the employee of his right to participate in the 
hearing, to have counsel, to offer witnesses or other evidence, and 
to cross-examine any adversary witnesses who may appear at the 
hearing. 

In practice the agency rarely presents a case, for the hearing 
board has access to the case file and must consider it in reaching 
its decision. The board is responsible for seeing that the hearing 
is conducted so that no confidential information is disclosed to 
unauthorised persons. The entire file, including the hearing record 
and the opinion of the board, is forwarded to the head of the 
agency, who is supposed to review the entire case. There is no 
provision for appeal by the employee or for further investigation 
at this stage.!? A written decision is then made to reinstate, 
transfer, or to remove, and the employee!? is notified of this 
decision. 

As in the United Kingdom, therefore, the ultimate decision is 
administrative and requirements of national security override the 
right of a suspected person to require strict proof of charges. 

There are many points in the programme deserving of criticism, 
notably, (a) the extent of the system *° and nature of the criteria 
upon which the boards must base their decision,?' (b) the personnel 
of the board, (c) the mingling of the varying duties of decision 
and prosecution within the agency itself, (d) the tendency to dis- 
miss rather than to transfer. Despite these faults and the necessary 
element of administrative discretion, the procedure not only recog- 
nises the presence of issues best disposed of by a legal method, 
8s in the United Kingdom, but comprises a legal means of disposal 

- not present in the United Kingdom. 


PROCEDURE IN CoMMONWEALTH COUNTRIES 


In Commonwealth countries the power of the Crown to introduce 
a security system without legislation depends on the interpretation 
of the various civil service statutes. 


16 For text see Appendix. 

17 The agencies nominate their own employees to a roster compiled by the Civil 
Service Commission. E 

18 Tt must be emphasised that this is merely a minimum. Some agencies provide 
machinery for appeals. 

19 In contrast to the United Kingdom by far the great majority of those declared 
to be security riske are dismissed. 

20 However, Cole v. Young (note 18) confined the sođnrity programme to sensitive 
agencies, thus bringing it in line with the U.K. e programme previously 

covered all government employees, a needless affront to common sense and 

individual rights. 

See Appendix. 


2 
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..In New Zealand it was held in Deynzer v. Campbell ** that the 
Crown: was entitled to transfer a civil servant arbitrarily. Two of 


the learned judges held further that the Crown only had a right ` 


to dismiss for the causes stated in the Public Service Act, 1912. 
O'Leary C.J. and Finlay J. were more cautious in their holding, 
merely stating that the Crown could dismiss at will if there were 


no statutory provisions affecting the servant. They did not decide’ 
whether there was any residuum of power left in the Crown after . 


the enactment of the 1912 statute. 
The Public Service Amendment Act, 1951, s. 7, established a 


security procedure, specifically providing that it be in addition to -. 


the powers granted to the Civil Service Commission to deal with 
civil servants under the 1912 Act. The later Act provides only 
for transfer for reasons of national security, and nowhere is there 
given power to dismiss. The prima facie decision to transfer is 
made by the Civil Service- Commission, and the employee must 
then be informed by a statement in writing setting forth the reasons 
for the transfer as fully as they may be disclosed in the opinion 
of the Commission, having regard to national security. He may 
then apply for review within twenty-one days. The application is 
referred to a review authority consisting of three persons appointed 
by the Governor-General on the recommendation of the Prime 
Minister. The authority is instructed to make full inquiry and 
report to the Commission whether in its opinion the termination 
should be confirmed, modified, or revoked, and ‘‘ the Commission 
shall be guided accordingly." * Before the authority, the charged 
employee is entitled to be represented by a legal representative or 
by another person, but if in the opinion of the authority it is 
contrary to the interests of national security he himself will not 
be allowed to be present at the proceedings or to be appraised 
-of the reasons of the decision.'* 

Australia has no security system as such. Powers now possessed 
by the Public Service Board,'*5 to dismiss or transfer an officer if 
it should find him not necessary for the efficient working of a 
department or inefficient, are employed to take care of security 
cases. There has been some agitation that there should be specific 
security provisions inserted to give the Public Service Board power 
to hire, fire, transfer, etc., on this ground alone. 

The Civil ‘Service Act of Canada contains no provisions which 

,' the court might interpret as a surrender of the Crown's power 
in this regard. This permits a system wholly derived from and 


22 [1050] N.Z.L.R. 790. 

33 Qf. United Kingdom; where the tribunal zecormende to the Minister with 
whom the final decisions rests. 

34 Bince 1951 there have been no transfers formally attributed to security grounds. 
The legislation has not been applied, The Public Service Association is 
pressing for its repeal ''on the „grounds that it is superfluous and its existence 
18 an insult to publio servants.’ 

35 Public Service Act, 1922-1950. 
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' dependent on executive discretion. The system adopted is entirely 
arbitrary in the sense that there is no responsibility to Parliament 
or to the publie as to the manner in which it is carried out. 
Whatever publieation of its operations occurs is due to the initiative 
of the charged employee. 

There is no panel, as in the United States, New Zealand and 
the United Kingdom, by which individual cases are considered." 
The Government refused to establish rigid criteria for testing 
loyalty as being an aspect of security, on the theory that the 
standard by which loyalty is judged depends to an important 
measure on the degree of trustworthiness which is required in the 
work which the particular civil servant is doing. Where an indi- 
vidual is suspected of being a security risk, he has not usually the 
opportunity of learning the nature of the allegations against him, 
but ‘where a useful purpose could be served and where security 
regulations would permit it is done and an exception is made to 
normal practice.” 


Errect or “ Securrry Risk” LABEL 


Much of the effect of a security programme on individuals is 
derived directly from the point of view taken by the public in 
general of the dismissal of a person as a security risk. If such 
a dismissal is equated with conviction of a ** crime ” of some kind, 
involving some tinge of guilt, a procedure akin to that of a court 
of law is a.necessity. Public opinion in the United States today 
seems generally to make such an evaluation," due to & confusion 
between the concept of “loyalty " and that of ''security." A 
change in personnel standards was made from “loyalty " under 
Executive Order 9885 (1947), to ‘‘national security’? under 
Executive Order 10450 (1958). This had the effect of broadening 
the area of disqualification under the programme, but not the 
desired correlative effect of causing & comparable change in public 
opinion. To the public it still remains a question of loyalty in 
large measure.** And a disloyal person in any national system is 
thought a criminal. i 


26 Mr. Bt. Laurent said, in turning down the suggestion that there should be a 
board or panel to consider these cases, that the assessment of the reliability 
of & person did not necessarily ''or even usually '" involve anything that 
could be termed as charges. These decisions are taken every day in public 
services and in business. 

27 Mr. Lloyd K. Garrison, who was Dr. Oppenheimer’s lawyer before the Security 
Board to the Atomic Energy Commission, is of the opinion that ''the charge 
of disloyalty, or even of being a secuniy risk has become in the setting of 
today so serious that ıt 18 almost like a charge of crime," 48 Univ. of Chicago 
‘Law Review 1, at p. 9 (1955-1966). 

28 It is essential that the two concepts of Rhea " and ''security " be differ- 
entiated. Both supporters and opponents of the procedure tend to identify 

* them The former Prime Minister of Canads said of the issue of security 
that ‘‘it is distorted and seen in a false light, if it is confused with 

, loyalty. . . ." This point is emphasised by the recommendation of the Con- 
ference of Privy Councillors that association with a Communist sympathiser 
(e.g., wife or husband) may lead to being declared a security mak. 


— 
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On the other hand, the former Minister of Defence Production of 
Canada, Mr. C. D. Howe, went to the other extreme, equally as 
harmful, in describing the principles of the security programme: 
“The concept of guilt or innocence has no place in this process. 
The Government as an employer is not & tribunal nor does it 
dictate to individuals what they must or must not think, or with 
whom they may or may not associate; but, like any other employer, 
the Government makes every effort to insure that its employees 
are properly qualified for the work they have to do—and such 
qualifications must in some cases included a high standard of 
reliability.” ?* 

Does this not beg the question?  Guilt or innocence has no 
place simply because there is no decision that a charged employee 
is guilty of some specific act dangerous to State security. The 
declaration is that potentially he could be guilty in the future—a 
“ decision ’’ based on his record in the past. The stage of ** guilt ” 
is never reached and never required to be reached. This is all 
the more reason for providing as many safeguards as in criminal 
procedure where a decision of guilt or innocence is rendered upon 
a specific charge. 

Further, it is impossible to agree with the implication in Mr. 
Howe's remarks that a person dismissed by the government for 
Security reasons is regarded on the same level as one dismissed by 
a private employer for any reason at all. The reliability required 
for government employment concerns not only the interest of any 
employer in an employee, but also the national interest of every 
citizen. The employee of a private firm and his employer are 
in & position to separate these two interests, for the national interest 
has strictly no bearing on the possibility of private employment. 

However, one suspects that even this distinction does not hold 
up in practice. An employer's national interest as a citizen of 
the State, or his pure patriotism, may not permit him to hire a 
security risk, who, as declared by the government, will (possibly) 
not consider paramount the national interest the employer holds 
sacred. This reluctance to employ could be equated with the case 
of considering a convicted thief as a prospective employee. But 
any disinclination to hire in that situation would be within the 
sphere of the normal interest of an employer, whereas the security 
risk offends his separate national interest. 

To declare that less safeguards are required in a security charge 
than a criminal charge is to ignore this probable ostracism and 
interference with such fundamental rights as the right to work 
and the right to a good name, which will follow from a declaration 
that a person is a security risk. That there can be no specific 
charge and that the '*verdict"' is necessarily based on an indi- 
vidual's future conduct are added reasons that all care should be 


?* Canada House of Commons Debates, 1958—1954, p. 2745. 
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taken before such a label is hung around the neck of any person. 
A proper balance between national security and individual rights 
is essential, &nd the fact that in these situations the national 
security must be emphasised more than in others does not mean 
that it must ride roughshod, so that in its face no rights at all 
are recognised. ‘‘ The civil servant is not only a servant of the 
Crown but a citizen with human rights. . . . It must be remem- 
bered that the basis of action is that the civil servant has been 
adjudged to be of-doubtful loyalty and reliability, a slur and 
a stigma which is going to stick to the obvious prejudice of the 
individual's future career." *? 

However, the former Prime Minister of Canada, Mr. St. Laurent, 
was of the opinion that ‘‘in dealing with reliability in defence pro- 
duction we are not in a realm of what has come to be called * human 
rights and fundamental freedoms’; there is no human right or 
fundamental freedom involved. No person has a right of access 
to secret defence items, and no man’s freedom is infringed when 
he is denied such access." ?! But the direct effect of preventing 
a person from engaging in the employment of his choice has the 
ultimate result of denying the full exercise of the right to work." 
Indirectly, the branding of a person as a security risk endangers 
his future employment generally. 

Why should such a system in particular and the Civil Service 
in general be a question of privilege in the United Kingdom but 
of law in the United States? We know the historical reasons for 
the distinction. It is submitted that the theory of privilege is 
outdated, and illustrates an unwelcome hesitancy on the part of 
government to accept its responsibilities. 

It was generally recognised in the United States that the security 
programme as it stood prior to Cole v. Young?* was too broad. 
Further criticism is continually voiced at the number of persons in 
that country who go through the unpleasant experience of facing 
a security risk charge. 50 to 80 per cent. of these succeed in. 
clearing themselves, illustrating a certain carelessness at the stage 
when charges are filed. © 

The system in the United Kingdom covers comparatively few 
persons ** and statistics show that an infinitesimal percentage of 


30 LM Redkend, M.P., Bulletin of National Council for Civil Liberties, Jan., 
, p. 4. 

31 Canada House of Commons Debates, 2nd Session, 1961, p. 1506. 

32 '' Almost as important as the right to personal freedom is the right to earn 
one's livelihood unimpeded by the exercise of arbitrary power; or, at the very 
least, without deprivation except in accordance with fairness and natural 
justice." Rule of Law, A Study by The Inns of Court Conservative and 

niontst Society, 1955. 

33 Supra, note 13. 

34 Chief Justice Warren estimated (prior to Cole v. Young) that over 8,000,000 
Americans were subject to security procedures. This figure was made up of 
3,000,000 members of the armed forces, 2,400,000 civilian employees of the 
U.8. Government and 8,000,000 employees of defence contractors. 
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these go through the procedure provided.** But this comparison 
is no answer to any criticism when individual rights are at stake. 
It is little comfort to one who suffers to know that he is one of 
a few. 


Tue Apvisory Bopy 


A stage of the procedure which warrants our special attention 
under the British system is that of proceedings before the Advisory 
Body. This tribunal consists of three retired civil servants, a 
scheme which probably could not be bettered. All suspected 
security risks are brought before it, a practice which appears to 
contrast favourably with the United States where each agency has 
its own board and there is no central hearing body. 


TERMS or REFERENCE 


It must be emphasised that the tribunal itself is presented 
with an extremely limited issue although the issue within itself 
is extremely vague. It is not concerned with whether the civil 
servant is employed or is intended to be employed in connection 
with work the nature of which is vital to the security of the 
State.'* The advisers are asked to report solely ** whether or not 
in their opinion the civil servant is believed to be (1) & member 
of the Communist Party, or (2) has recently been, or is, sympa- 
thetic to Communism, associated with Communists or Communist 
sympathisers or is susceptible to Communist pressure so as to 
raise reasonable doubts about his reliability." 

The first point about this limited jurisdiction is that it excluded 
cases of character defects, which may have led to security risks. It 
appears that in 1948 it was not thought that this type of case 
represented a sufficient or necessary “‘ security’? risk but rather 
was a question of ordinary employee reliability. Even as recently 
as 1954, in the debate on the Atomic Energy Authority Control 
Bill, the then Minister of Works, Sir David Eccles, disapproved 
of the definition **on the grounds of national security " as a 
proposed boundary of security risk cases because he thought it 
would bring in a number of cases that were outside those which 
the Advisory Body dealt with in the Civil Service system. 

35 The procedure is not available to all those who obviously must submit to 
security checks. The Conference of Privy Councillors recommended it be 
extended to cover such employees of defence contractors. At the moment it 

“covers positions ‘‘ vital to the security of the state" in the Civil Service 

(including Foreign Service), and the Atomic Energy Authority—positions all 
subjects to such checks. Bome statistics were given by Sir Hartley Shawcross 
in New York in January, 1954; up to that time sixty-nine persons had been 
transferred, twenty-three had been dismissed, nineteen had resigned, twenty 
eight had been reinstated and nine were on special lesve pending decision. lt 
is understood that the complete figures at the beginning of 1957 were as 
follows: eighty-one transferred, twenty-four dismussed, twenty-three resigned 
and thirty reinstated; one person was then on special leave pending decision. 

36 A decision for the Minister. Compare the United States, where this question 


is before the hearing boards as well as whether it ıs to be judged a risk 
under various criteria. See Appendix for these criteria. 
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Although the Burgess and MacLean case is probably not such 
an instance but rather an example of direct Communist influence, 
it served to focus publie attention on the importance of considering 
persons with character defects as potential security risks. The 
Conference of Privy Councillors, appointed as a direct result of 
that case, recognised these factors as tending to make a man 
unreliable, or to expose him to blackmail or influence by foreign 
agents. It explicitly recognised, however, that there were such 
instances which would raise normal reliability questions apart from 
security. 

Mr. St. Laurent of Canada in refusing to release security 
statistics contended that it was impossible to decide which cases 
represented security problems as such, and which were questions of 
ordinary employee reliability." The present terms of reference of 
the United Kingdom tribunal do not solve this dilemma. They 
ignore it. : 

But the Privy Councillors have admitted that many security 
risks involve character defects. * Ea hypothesi, therefore, this 
type of case should go to the tribunal. The Government could 
and should lay down basic policy lines,? for example, that a 
homosexual or a person with relatives behind the Iron Curtain is a 
security risk. The Minister as now would have the sole right 
to determine whether a particular post involved a security risk. 
The question of whether a person was within a category ought then 
to go to the tribunal. This is the function for which it was 
created. At the present time, the Advisory Body does not have 
the jurisdiction unless the potential risk has become a reality by 
association with the Communist Party. 

Secondly, the board's terms of reference are sufficiently limited 
so that no administrative discretion is involved. The tribunal 
is faced with the problem of deciding whether a person is a member 
of the Communist Party or of Communist association or sympathy. 

The Conference recognised that, distasteful as the principle 


37 Cf. United States, where this difficulty has led to the political '' numbers 
game." An administration may use figures of security dismissals to discredit 
revious administrations for faulty measures, and as reflecting credit on itself 
or rooting out these ‘‘ risks.’ It has been alleged that the majority of the 
cases cited as ‘‘ security dismissals ° involved ordinary suitability procedure. 
The Civil Service Commission has included ın ‘‘ removals as result of security 
determination ’’ all persons removed whose files contain material falling under 
criteria of Exec. Order 10450, no matter whether they were TAE under 
Civil Service Procedure or under the Executive Order. Thus, for 1963-1955, 
8,586 were listed as such; of these, 8,941 were terminated under ordinary Civil 
Service procedure; only 849 under Executive Order 10450 proceedings. Three 
are apparently unaccounted for. 

38 See Cmd. 9715, Statement on Findings of Conference of Privy Councillors on 
-Security, paragraph 11. 

39 Cf. E. O. 10450 of the United States (Appendix). 

40 ‘The Conference of Privy Councillors recommended that '' the terms of reference 
of the Three Advisers should be widened so as to enable them to present a 
fuller report to the responsible Minister." While from its context the purport 
of this is not clear, ıt implies a welcome recognition of a wider definition of 
“‘gecurity risks '' than heretofore employed. 
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of risk by association may be, it must be applied as part of 
the poliey of resolving any doubt in favour of the State against 
the individual. This may well be conceded. Possibly a kind of 
precedent has been evolved for such cases defining “ association." 
But the danger of losing all boundaries is exemplified by the 1957 
Treasury Memorandum which is phrased in terms of ** sympathies ? 
as well as ** associations." The policy of giving the benefit of any 
doubt to the State as against the individual must be carefully 
limited. It is submitted that the 1957 amendment has in this 
respect only succeeded in destroying any semblance of definition. 
Perhaps the effect will be confined to the phraseology, if the 
tribunal &dheres to any precedents hitherto evolved. It is hoped 
this will be so. 

The United States has a somewhat more subtle definition of 
what is there termed (surely wrongly) **guilt by association.” 
This seems to be due first to the fact that the security programme 
covers all government employees,‘! and therefore there is a need 
for more sharply defined and narrower grounds for dismissal; 
secondly, to the persistent confusion of loyalty and security. Thus 
it has been advocated that the reason for a person's joining an 
organisation should often be the cardinal factor in the security 
decision. This is in large measure due to the confused character 
of groups suspected of being Communist fronts. The distinction, 
while essential in loyalty tests," appears of somewhat less value 
In security cases. 

The Privy Councillors also specifled that family relationship 
would create a sufficient risk. Difficulties encountered in the 
United States both in this sphere and in that of pressure risks € 
are seemingly due to the same causes as the above. Also the 
problems are so much more acute in a heterogeneous community 
such as exists there, compared to the largely homogeneous society 
of the United Kingdom. 


Representation Before the Advisory Body 
The cardinal fault of the United Kingdom procedure lies in 
lack of representation before the tribunal. This has been consistently 


41 But see footnotes 12 and 19. 

43 The Smith Act, 18 U.8.C. 2885, makes it a crime to advocate knowingly or 
wilfully, ete., the desirability, etc., of overthrowing or destroying the United 
States Government by force or violence. The Supreme Court ded this in 
Dennis v. U.S., 841 U.8. 494 (1951) to require when membership in an 
organisation is concerned (a) membership in an organisation (b) advocacy by 
the organisation of the overthrow of the Government by force, (c) knowledge 
by the members of the organisation’s purposes, (d) intent to overthrow the 
Government by force and violence. (See also the important new decision 
of the Supreme Court on the interpretation of the Smith Act, handed down 
on June 17, 1957.) The lest element was spelt out although not specifically 
provided for in the statute, and illustrates the safeguards certainly necessary 
in cases of loyalty where a criminal offence is the charge. A person must 
have personal and specific interest. Surely identical criteria do not apply 
io security cases. 

43.6.9., persons with relatives behind the Iron Curtain. 


Jury 1957 INDIVIDUAL RIGHTS AND NATIONAL SECURITY 877 


denied in the face of strong opposition from civil service 
trade associations and from the Civil Liberties Union. One reason 
for denial is the view that this is an administrative decision in an 
administrative process, and representation, whether by trade union 
official, friend, or legal representative, has no place whatsoever. 

A legal representative does not turn the tribunal into a court 
of law by his mere appearance. He is, however, trained to present 
an issue with clarity and forcefulness, and there is no more logic 
in preventing his appearance here than before any other admini- 
strative tribunal. Although much of the procedure necessarily 
conflicts with established traditions of the common law, there is 
no cause to deny all the usual accepted rights. The present 
procedure is not unlike that adopted in wartime with regard to 
persons the Home Secretary was considering detaining under 
Regulation 188. In a recent publication, The Rule of Law,** this 
type of machinery was approved for situations where the Minister 
certified ‘that it would be prejudicial to the national security to 
state the facts and reasons on which his decision was founded." 

It is submitted, however, that national security is not a concept 
of all or nothing. At the present moment the writ of habeas 
corpus remains in operation, and the Conference of Privy Councillors 
noted how any attempt to make an inroad into its sphere would 
certainly fail. We do not require a denial of the right to have 
a trained representative to ensure security. The process requires 
certain information to be given to the charged employee, and 
assumes that he may have an explanation. Having assumed that, 
why then must he himself alone make it ? 

The Government contends that the representative himself would 
have to be “vetted” through the security procedure. This is 
nonsense. Provision already has been made that no sources of 
information may be disclosed, and surely no secrets are going to 
be revealed at the hearing. 

In New Zealand the opposite view is taken, for representation 
is allowed, but the employee himself may be excluded from the 
deliberations if thought to be necessary. Apparently the Dominion 
Government is prepared to take a little more trouble and “ vet ^ 
the lawyer. Probably the most effective method of operating such 
a system would be through a panel of lawyers willing to take 
these cases. These lawyers could be vetted without much trouble. 
At the moment; however, the Government's position is completely 
inconsistent, and succeeds in adopting the most arbitrary procedure 
possible. Having conceded the necessity of having a tribunal 
independent of the responsible Minister for the purpose of giving 
him advice, the Government nevertheless denies a procedure which 
44 Op. cit., note 80, pp. 58-59. 

45 The interest in ensuring representation ig so great in the United States that 
some foundations have made grants for aiding charged employees, and a panel 


of lawyers has been formed m New York City to aid defendants in industrial 
security cases. 
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would ensure an impartial tribunal and the best presentation of 
the case. 

In addition, the Government believes that the presence of an 
advocate would entail a “closer cross-examination," inevitably 
compromising the sources of information, and that therefore men 
of high standing would refuse to serve on the tribunal. But at 
the moment the board is asked to be prosecutor, defence counsel 
and judge. Why should anyone refuse to take part in proceedings 
because his function is to arbitrate between two sides? If the case 
were presented by representatives to the tribunal, its responsibility 
would be narrowly and concretely defined. The members would 
be more fully able to act as true judges than under the present 
practice. 

In the United States the procedure is geared so as to allow 
representation by a trained advocate of the charged employee, 
and his case therefore is put before the agency board with clarity. 
Witnesses and evidence are introduced in his behalf. Further, 
these arguments do not affect the points readily conceded: that 
the burden of proof is necessarily reversed because the tribunal 
is faced with deciding that a “‘risk’? to national security exists, 
and that much of the information and its sources available to 
the Government cannot be disclosed without defeating the entire 
system. 

It does seem that representation, far from being inconsistent 
with the nature of the issue involved, is a logical part of the 
judicial function of an administrative tribunal. 


Confrontation and Information 

The most difficult problems at this stage are how much con- 
frontation of adverse witnesses or information should be granted’ 
to the charged employee, and who should have the discretion to 
grant it. 

In the United Kingdom the latter of these two problems has 
occurred at the initial stage of the proceedings. A concrete protest 
was made in 1948 by the staff associations, that sufficient par- 
ticulars of charges were not being given. The Prime Minister 
conceded that in four of the twenty-nine cases protested, this was 
80.** 

However, during the proceedings the policy has been continued 
of denying all rights and thereby avoiding the difficulty of deciding 
what rights to allow. The issue may not seem as urgent as in 
the United States, in the sense that the programme is confined 
to work ‘‘ vital to the security of the State," and the emphasis 
is placed on transfer and not dismissal. Potentially, however, 
the British system has inherent in it the identical problem. Only 
its application is very much more limited. In an issue involving 
individual rights this is irrelevant. 
te He added he thought no material prejudice had been suffered by withholding 

information in these cases. He therefore refuses to reopen them. 
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The decision on these questions must necessarily remain with 
the Minister, but should not inevitably lead to denial of any identi- 
fication of the source of evidence. In addition to confrontation 
by the charged employee, the Board could possibly be allowed 
or required to question a witness. Another method would be to 
adopt the New Zealand procedure in which the legal representative 
of the employee is allowed to do this. The essential safeguards 
Should not be difficult to work out. ‘ 

Also the distinctions between types of witnesses should not 
be ignored. There is real reason in concealing the identity of the 
undercover agent, but it is questionable whether a casual informer 
—the next-door neighbour or the butcher’s assistant—should be 
allowed to accuse unseen. No information is available as to how 
much this practice is followed. The very nature of positive 
“* vetting "—the questioning of friends and relatives—leads to a 
strong suspicion that in many cases this type of informer must 
play more than a casual role.*' 


CONCLUSION 


To abolish the right to a trial in order to reach a verdict 
would lead to a simpler legal procedure. Likewise it is easier 
to deny all representation and confrontation before the ‘‘ Three 
Wise Men ” than to have to decide just how extensively to grant 
these rights, taking into consideration individual rights and national 
security. But we do not yet need to adopt full Communist methods 
to prevent Communist infiltration. 

What is required is the recognition of the right of the individual 
to work, and the duty of the Government as a government and 
not as a mere employer. This would lead to that procedura] justice 
which implies (at the very least) representation of the charged 
employee before the tribunal. 

In the words of the late Mr. Justice Jackson of the United 
States Supreme Court: 

** We cannot approve any use of official powers or position 
to prejudice, injure or condemn & person in liberty, property 
or good name, which does not inform him of the source and 
substance of the charge and give a timely and open-minded 
hearing as to its truth—safeguards without which no judgment 
can have a sound foundation.’ ** 

Davo C. Jacxson.* 


47 Tt is to be hoped that the '‘ professional informer” is never allowed to 
influence decisions as much as in the United States. The evils of a system 
which rests on testimony from persons who earn a comfortable living so long 
as their testimony lasts, are too obvious to need further comment. 

48 Robert H. Jackson, '" The Task of Maintaining Our Liberties: The Role of the 
Judiciary," American Bar Association Journal, XXXIX (November, 1958). 

* B.O.lL., B.A., 1955-1956, Fellow of the Association of the Bar of the City of 
New York. This article resulted from information gathered while assisting in 
the preparation of a study of the United States Security System by a committee 
of the above association. ~ 
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APPENDIX 


Criteria of Presidential Executive Order 10460 (1958) 

The Executive Order established these criteria as indicative of a security 
risk : 

“1. Depending on the relation of the Government employment to the national | 
security 1 

- (i) Any behaviour, activities, or associations which tend to show that the 
individual is not reliable or trustworthy. 

- (ü) Any deliberate misrepresentations, falsifications, or omissions of material 
facts. 

(lil) Any criminal, infamous, dishonest, immoral, or notoriously disgraceful 
conduct, habitual use of intoxicants to excess, drug addiction or sexual 
perversion. 

(iv) An adjudication of insanity, or treatment for serious mental or neuro- 
logical disorder without satisfactory evidence of cure. 

(v) Any facts which furnish reason to believe that the individual may be 
subjected to coercion, influence, or pressure which may cause him to act 
contrary to the best interests of the national security. 

“9. Commission of any act of sabotage, espionage, treason, or sedition, or 

attempts thereat or’ preparation therefor, or conspiring with, or aiding or 
_ abetting, another to commit or attempt to commit any act of sabotage, espionage, 
treason, or sedition. 

“3. Establishing or continuing a sympathetic association with a saboteur, 
spy, traitor, seditionist, anarchist, or revolutionist, or with an espionage or other 
secret agent or representative of a foreign nation, or any representative of a 

foreign nation whose interests may be inimical to the interests of the United 
States, or with any person who advocates the use of force or violence to over- 
throw the government of the United States or the alteration of the form of 
government of the United States by unconstitutional means. , 

“4. Advocacy of use of force or violence to overthrow the government of the 
United States, or of the alteration of the form of government of the United 
States by unconstitutional means. 

“8. Membership in, or affiliation or sympathetic association with, any foreign 
or domestic organisation, association, movement, group, or combination of ' 
persons which is totalitarian, Fascist, Communist or subversive, or which has 
adopted, or shows, a policy of advocating or approving the commission of acts 
of force or violence to deny other persons their rights under the Constitution of 
the United States, or which seeks to alter the form of government of the United 
States by unconstitutional means. 

“6. Intentional, unauthorised disclosure to any person of security informa- 
tion, or of other information disclosure of which is prohibited by law, or wilful 
violation or disregard of security regulations. 

* T. Performing or attempting to perform his duties, or otherwise acting, so 
as to serve the interests of another government in preference to the interests of 
the United States.” (Executive Order 10450, s. 8.) 

(1) (iv) was amended August 4, 1954, by Executive Order 10548, to read: 

7 * Any illness, including any mental condition of a nature which in the 
‘ opinion of competent medical authority may cause significant defect in the 
judgment or reliability of the employee, with due regard to the transient or 
continuing effect of the illness and the medical findings on such cases.” 
An eighth criterion, refusal to testify before a Congressional committee about 
alleged disloyalty or other misconduct, under the protection of the fifth admend- 
ment, was added October 18, 1958, by Executive Order 10491. 

Information raising security questions “ shall relate but shall not be limited ” 
to, the criteria of the Executive Order. The military agencies in their regulations 
have considerably elaborated upon these criteria, but the net effect is the 
same. 


LEGISLATION 


Taur Howicrpk Acr, 1957 


Ox March 21 the Homicide Act, 1957, received the Royal Assent, 
and thus put an end, at least for the time being, to the controversy 
about the abolition of capital punishment which has raged almost 
continuously for the last ten years. Now this Act is something of 
a two-headed monster whose one head many will not like in the 
least but whose other head may fairly be described as attractive 
if not exactly all that it might be. I refer, of course, to the fact 
that the Act not only limits the liability to suffer the death penalty 
(in Part IT) but also amends the substantive law of murder in 
England and Wales (in Part I). The monster also has two tails, 
one which amends the.form of the death sentence and the notice 
of execution (Part III), and the other which applies the Act to 
Scotland (Part IV). 

The attractive head (Part I) brings about certain welcome 
improvements in the English law of murder. It begins with the 
section abolishing the doctrine of constructive malice in murder 
by a singularly obtuse provision. Section~1 (1) says that ** a person 
(who) kills another in the course or furtherance of some other 
offence " shall not be guilty of murder unless the act was done 
* with the same malice aforethought (express or implied) as is 
required for a killing to amount to murder when not done in 
the course or furtherance of another offence," which simply means 
that the ordinary common law mens rea for murder must be proved 
in every case, i.e., either an intention to kill or to do grievous 
bodily harm. Subsection (2) equates “killing done in the course 
or for the purpose of resisting an officer of justice, or of resisting 
or avoiding or preventing a lawful arrest, or of effecting or assisting 
an escape or rescue from legal custody " with a killing in the 
eourse or furtherance of an offence, which is a rather clumsy way 
of saying that the doctrine of constructive malice is abolished in 
these cases also. Let no one think that section 1 effects a complete 
elimination of any special rules for crimes committed in these 
circumstances, however, for section 5, which defines the murders 
which shall henceforth be capital murders, reinstates what were 
previously categories of constrüctive malice as categories of capital 
murder. The big difference, of course, will be that it will be 
necessary in all cases of murder to prove mens rea in the sense 
of an intent to kill or do grievous bodily harm. 

A doubt lingers concerning the nature of the liability of an 
accomplice where death is caused by his partner in crime. In 
eertain circumstances, indicated by section 5 (2), it would appear 
that he may be liable for capital murder constructively. The 
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subsection says that in the case of any murder falling within 
section 5 (1), if two or more persons are guilty of the murder, 
“it shall be capital murder in the case of any of them who by 
his own act caused the death of, or inflicted or attempted to 
inflict grievous bodily harm on, the person murdered, or who 
himself used force on that person in the course or furtherance of 
an attack on him." No-one would object to the provision whereby 
it is capital murder if the accomplice has inflicted grievous bodily 
harm or attempted to inflict it, but where the death itself may 
have been caused by the act of the other or others. This renders 
it unnecessary to prove whose act caused the death. But to say 
that one is guilty of capital murder if one has simply used force 
on the victim in the course or furtherance of an attack on him 
seems to be taking liability for capital murder too far. It would 
appear to let in a new type of constructive crime, constructive 
capital murder. 

The position of an accomplice in these circumstances appears to 
be this: for the purpose of rendering him guilty of murder the rules 
of the common law about the liability of accomplices will apply, 
but not the rules which are constructive. The Royal Commission 
wanted to retain the latter, but the Act does not do so.! It will 
have to be shown that the accused agreed to a common design to 
kill or do grievous bodily harm, and an agreement to use some 
degree of force would not be sufficient if a greater degree of force 
were eventually used which caused death, as in R. v. Betts and 
Ridley. For the purpose of rendering him guilty of capital 
murder, however, it wil be sufficient that the accused “ himself 
used force" against the victim, even though by this act he may 
not have intended to kill or do grievous bodily harm, provided 
that it was in the course or furtherance of an attack on the victim. 
It is clearly the object of this provision to discourage the use of 
force, but it is submitted that it may well give rise to injustices. 
For example, on the facts of E. v. Bentley and Craig, supposing 
Bentley had struck P.C. Miles as he came through the door onto 
the flat roof, and then Craig had shot him, it seems that Bentley 
would have been guilty of capital murder. 

Section 2 of the Act, borrowing an idea from the Scottish law, 
creates a new defence of diminished responsibility, which is to be 
governed by the same law as to burden of proof as the defence 
of insanity (s. 2 (2)). This is to apply where a person kills or 
is a party to the killing of another yet was suffering from such an 
abnormality of mind at the time as to substantially impair his 
mental responsibility for bis acts and omissions in doing or being a 


1 Report of the Royal Commission on Capital Punishment, 1949-1958, Cmd. 8982, 
paras. 121-128, p. 45. 

2 (1980) 22 Cr.App.R. 148. 

3 Bee The Trial of Christopher Craig and Derek William Bentley. Edited by 
H. Montgomery Hyde, 1954 
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party to the killing. The intention is not to abolish the M’Naghten 
Rules but to supplement them by providing for cases where there 
cannot be said to be complete irresponsibility but there is sub- 
stantial impairment. Not all such cases will be covered, however, 
for there is a phrase in parenthesis in the section which has the 
effect of requiring the abnormality of mind to arise from “ some 
arrested or retarded development of mind or any inherent causes ”’ 
or to have been ** induced by disease or injury." ?^* It seems unlikely 
that psychopathic offenders will be covered by this provision, as 
it is already doubted whether they are covered by the Scottish 
defence. Impulsive behaviour and outbursts of temper are intended 
to be excluded unless they can be traced to the causes mentioned. 
It remains to be seen what judges will tell juries about this defence, 
and how juries will use it. 

The effect of satisfying the jury that the situation is one of 
diminished responsibility is that they must convict the accused of 
manslaughter not murder. It is then open to the judge to impose 
any sentence or make any order which he has power to make on 
a manslaughter conviction, which gives him a very wide choice. 
The difficulty which will sometimes arise is that the judge will 
not know whether the jury held there was diminished responsibility 
or whether they decided that the case was manslaughter upon some 
other ground, e.g., provocation. Indeed, they may well have 
decided on several grounds. The judge will have to make up his 
own mind about the proper penalty to impose, and there is some 
danger that persons suffering from diminished responsibility may 
receive inadequate sentences, by which is meant sentences which, 
when the statutory remission of one-third for good conduct has 
been deducted, may mean the discharge to the community of 
persons whose mental condition is dangerously unstable. It would 
have been better if the Act had required a special verdict in such 
cases, and the judges had been required to impose a life sentence, 
thus leaving it to the Home Secretary to decide, in the light of 
the periodic reviews which are made of all life sentences, the 
precise date of release. 

Section 8 amends the law concerning provocation in connection 
with a charge of-murder by recognising that ‘‘ things said" as 
well as “‘ things done? may amount to provocation in the eyes 
of the law. This amendment implements the recommendation of 
the Royal Commission on Capital Punishment.‘ Unfortunately, in 
doing so it adopts a form of words which embody the “ reasonable 
man ” test in statutory form. There is a powerful case for 
abandoning this criterion, although the Royal Commission did not 
recommend this, and it seems a pity that it should have been 
written into the Act. 


3a This phrase has been borrowed from the Mental Deficiency Act, 1927. 
* Loc. ot., paras. 124-158, pp. 47-56. 
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Section à provides that henceforth it shall not be murder but 
manslaughter to kill another or be a party to killing another in 
pursuance of a suicide pact. The Act provides a test to assist one 
in determining whether a person was acting in pursuance of such 
a pact, and leaves it to the defence to prove that these were the 
circumstances in which the death occurred. This amendment of 
the law goes somewhat further than the Royal Commission’s 
recommendations, and is to be warmly commended. The pro- 
vision may call for some interpretation, but it removes one of 
the fiercest and least necessary rules of the English law of murder. 

On the whole, Part I is to be regarded with approval, qualified 
only by some doubts about the meaning and effect of sections 2 
and 4, and regrets concerning the scope of section 8. The same 
cannot be said with regard to the other head, Part II, from which- 
ever point of view it be regarded. If one is an abolitionist, one 
may regret that the abolition effected by section 7 has been 
qualified by the retention of the categories of capital murder in 
sections 5 and 6. If one is a retentionist, one may regret section 7, 
or one may accept that a limitation of capital punishment is 
desirable but be dissatisfied with the categories listed as capital 
murders. How many who voted for the Bill were completely 
happy about these? Even if one tries to approach the subject 
dispassionately, on the assumption that certain murders ought to 
remain capital, one finds it hard to understand why murders in 
the course of rape or by poisoning are not capital unless they 
constitute second murders under section 6 or come under section 5 
for some other reason. 

Section 5 (1) (a) makes murders done in the course or further- 
ance of theft capital. Theft is defined to include any offence which 
involves stealing or is done with intent to steal. All cases of 
robbery, and most cases of burglary, housebreaking and sacrilege 
would be included. So also might blackmail under section 80, 
Larceny Act, 1916 (demanding with menaces or by force with 
intent to steal) The exclusion of deaths caused in furtherance 
of felonies in general reflects the intention of the sponsors of this 
measure to confine the capital provisions to those thought absolutely 
essential to deter the professional criminal from using force. He 
is usually out for gain, and steals or intends to steal. 

Section 5 (1) (b) covers murder by shooting or causing an 
explosion. Murder by other methods is not capital unless it comes 
within one of the other provisions, thus murder by stabbing, 
strangling, and poison are excluded. 

Section 5 (1) (c) eovers murder in the course or for the purpose 
of resisting lawful arrest or effecting an escape. This covers 
situations like E. v. Porter* and R. v. Appleby." 


5 Loo. cit., para. 176, p. 68. 
* (1878) 12 box 444, 
7 (1940) 28 Cr.App.R. 1. 
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Section 5 (1) (d) would at first sight appear superfluous, as 
it covers the murder of a police officer acting in the course of his 
duty or of a person assisting a police officer so acting, and one 
would have thought the situation was adequately provided for 
in section 5 (1) (c). But closer examination reveals that 5 (1) (d) 
is considerably wider than (c), and covers, e.g., the murder of a 
police officer who stops a motor-car and asks the driver for his 
licence and his name and address. 

Section 5 (1) (e) extends the same protection which is afforded 
to the police to prison officers murdered by prisoners (but not by 
outsiders), while acting in the execution of their duty. Persons 
assisting a prison officer so acting are also protected, which would 
presumably cover a probation officer visiting a prison, or another 
prisoner. But such persons do not appear to be protected when 
at the time of the murder they are not assisting a prison officer 
in the course of his duty. 

Section 5 (2) is the provision concerning accomplices and capital 
murder which has already been discussed in connection with 
section 1. 

Section 6 places a premium on simultaneous (as opposed to 
consecutive) extinction of one's enemies by making it capital to 
commit a second murder in the case of any person who has been 
convicted of another murder * done on a different occasion." But 
both murders must have been committed in Great Britain. The 
intention of the section is to cover the situation whereby a person 
who has been convicted of one murder and has received a life 
sentence, upon release to the community may be tempted to commit 
further murders. What constitutes a different occasion may give 
rise to some problems, and it is not difficult to imagine bizarre 
situations giving rise to serious anomalies. But this is character- 
istic of the whole of the capital murder provisions, as we have 
attempted to explain.* 

Sections 7 and 9 together effect the abolition of the capital 
penalty for all cases where it is not retained under sections 5 and 6, 
and the substitution of a mandatory life sentence for such cases. 
Section 8 extends the same general law to courts-martial. 

The tails of the Act are not so remarkable as the two heads, 
and it is sufficient to note that Part III simplifies the form of words 
used in sentencing a person to death (s. 10) and alters the form 
of notice that an execution has taken place, abolishing the posting 
of the notice on the prison gate (s. 11). Section 12 provides for 
the avoidance of double executions. Part IV simply applies the 
Act to Scotland, with the exception of Part I. It does not extend 
to Northern Ireland except as regards courts-martial. 

There was some criticism in the House of Commons of the 


* A fuller analysis and discussion of the Act by the present writer appears 
in the Howard Journal, Vol. IX, No. 4, 1957, pp. 285-299. 
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provisions governing the application of the Act to cases pending 
at the time of its commencement,? but so far as the writer is aware 
no difficulty was experienced in the transition from the old law 
to the new, despite parliamentary forebodings. Now that the Act 
is law, several questions remain to be answered. How many persons 
will be found guilty of capital murder and sentenced to death, and 
in how many cases will such sentences be carried out? Will the 
Home Secretary feel justified in advising the exercise of the pre- 
rogative of mercy in similar cases and on similar grounds to those 
previously considered to demand a reprieve? (It would appear 
that he has no intention of altering his very careful consideration 
of each case on its merits. The complaints which have been made 
about the exercise of the prerogative are largely irrelevant.) What 
will the courts make of the new defence of diminished responsi- 
bility ? It is time we got away from the strictness of the M’Naghten 
formula, but it remains to be seen how far the courts will be pre- 
pared to go in developing a humane jurisprudence consistent with 
the best modern medical knowledge. 


J. E. Hatt Wurms.” 


A Psychiatrist’s Footnote 


The interest of a psychiatrist in section 2, dealing with the 
defence of ** diminished responsibility," divides itself according to 
the two medical functions of diagnosis and treatment. 

Subsection (1), which defines diminished responsibility, brings 
up the whole difficult problem of deciding what bearing a person’s 
mental state has on his responsibility for what be does. Here 
psychiatric knowledge will continue to help the judge to guide the 
jury; but the situation remains unchanged, although, perhaps, the 
urgency to avoid a mistake is reduced, except in those cases where 
the penalty still remains capital. 

Subsection (8), dealing with the punishment to be awarded, 
appeals to his interest in therapy. A verdict of “ guilty but 
insane ” introduced the notion of illness. To be committed as a 
Broadmoor patient implied medical treatment. How useful to the 
mental health of & person severely disturbed in mind is it to serve 
& term of imprisonment for manslaughter? If the culprit is so 
seriously defective as to be judged of reduced responsibility, he 
is unlikely to benefit from imprisonment and will probably em- 
barrass the administration. If he is suffering from an acute and 
possibly curable mental illness, such a sentence, unless it bears 
the rider that the guilty person shall be removed forthwith as a 
patient to a mental hospital, might bring about a permanent 
damage to his health or even a catastrophe. 

J. C. Reap. 
* Bee s. 16. 


* Lecturer in Law, London School of Economics and Political Science. 
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THE AFTERMATH OF THE ADAMS CASE 


Ir is not often that a case which titillates the public’s thirst for 
sensation has interesting legal implications. The recent trial of 
the Eastbourne doctor was exceptional in this, and other, respects. 
True, at the trial itself no legal questions of any interest were 
raised—though they might have been had the prosecution continued 
' to lead evidence regarding the deaths of other patients as they had 
before the examining magistrates. The legal interest of the case lies 
principally in the fact that it drew attention in an extreme form 
to the possible injustices which may flow from our practice of 
hearing the preliminary proceedings before the magistrates in open 
court and permitting them to be fully reported. 

Magistrates already have power to hear these proceedings in 
camera, but hitherto this power has hardly ever been exercised. 
In the Adams case the defence argued strongly that some part 
at any rate of the evidence (that relating to the deaths of other 
patients) should be heard in private, but the magistrates refused 
notwithstanding the highly prejudicial character of this evidence 
and the fact that its admissibility was the subject of argument. 
The whole of these proceedings were accordingly reported at 
enormous length in all the national newspapers—and indeed, in 
some foreign ones. Dr. Adams was committed for trial. At the 
trial the prosecution’s case was developed on lines quite different 
from those adopted in the preliminary hearings, and no evidence 
at all was given about other patients. Inevitably, however, most 
if not all, members of the jury must have read the earlier reports 
and remembered the evidence which they were now told to exclude 
from their minds. : 

It was in these circumstances that the learned judge (Devlin 
J.), speaking with the approval and authority of the Lord Chief 
Justice, made his important pronouncement? that he thought it 
would have been wiser had the magistrates’ proceedings been heard 
in private. He emphasised that the preliminary hearings were 
designed for the protection of the accused and ought not to operate 
to his prejudice. This statement has already had some effect; the 
preliminary proceedings in at least one murder case have been 
heard wholly or partly in private, and the Home Secretary has 
appointed a Departmental Committee under Lord Tucker to 


1 This power has recently been expressly re-enacted in the Magistrates’ Courts 
Act, 1952, s. 4 (2). 
2 The Times, April 9, 1957. 
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consider the whole problem of limiting reports of proceedings before 
examining magistrates.** 

As always when this matter is broached it has produced cries 
that the freedom of the press is in danger. Perhaps the most 
balanced and responsible expression of this view has come from 
the Press Council which issued & statement on the subject on 
May 1. Their arguments are summarised below, with comments. 


1. The opening of the case before the magistrates imposes a 
salutary check on the injustices of gossip. 


Doubtless any alleged murder, sexual assault, or the like, leads 
to local gossip.. Certainly in the Adams case there was plenty of 
gossip before any proceedings were taken. But can it seriously . 
be suggested that this gossip is checked by the publication of reports 
of the preliminary hearings? Rather it is enormously stimulated 
and spread abroad over-a much wider area. The increased gossip 
is based on a necessarily one-sided account; that of the prosecution, 
whose allegations and evidence are thereby implanted in the minds 
of those who read them. Speculation about guilt or innocence 
is inevitable. The dangers'of this speculation are aggravated 
because the public do not fully understand that they are only 
being given one side of the picture. 


2. Witnesses are sometimes prompted by reading reports of the 
preliminary hearings * to come forward, not always for the 
defence, with valuable evidence.” 


This is an old argument usually stated in the form that the 
accused benefits because of the possibility that a surprise witness 
will come forward to clear him. Expressed thus the argument is 
easily answered in a way which does not suit the press: Leave 
it to the defence to say whether they wish the proceedings to be 
reported or not. Hence, no doubt, the formula adopted by the 
Press Council, which recognises that the witness may equally well 
come forward for the prosecution. This, however, puts a novel 
complexion on preliminary proceedings. Hitherto’ it has always 
been understood (as Devlin J. pointed out) that they are intended 
to protect the accused by ensuring that.he shall not be subjected 
to the perils and expense of a trial by jury unless the prosecution 
can prove a prima facie case. The Press Council, apparently, wish 
to convert them into a kind of advertising campaign for missing 
witnesses. They are not appropriate or needed for this purpose. 
Jf the police lack a witness they can, and do, issue press statements 
asking him to come forward. . : 

The whole of this argument is specious. Occasions on which 
witnesses come forward solely as a result of reports of the pre- 
liminary hearings are rare indeed. Occasions on which their 


3a For the members of the committee and the amended terms of reference, see 
The Times, June 7, 1957. 
3 Bee The Times, May 2, 1957. 
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evidence is valuable are rarer still. Even if they miss the oppor- 
tunity to come forward then, they have plenty more before the 
conclusion of the trial itself —no one has suggested that this should 
not be reported. We are being asked to assume circumstances, 
each of which is unlikely in the extreme and which in combination 
must be quite unheard of: (a) a witness has valuable evidence; 
(b) the police do not know that he has it, or, if they do, their 
inquiries for him do not come to his attention; (c) he reads the 
reports of the preliminary hearings but not any reports about the 
case prior to those hearings; (d) he would not have read any 
later reports or heard about the case in any other way! 


8. If the general public are admitted but press reports curbed 
there will be inadequate and often misleading reporting by 
word of mouth. 


If there is anything in this, it is an argument for hearings 
in camera rather than an argument against curbing press reports. 
But what -it overlooks is that a press report wil have a wide 
circulation and probably be read by those who subsequently sit 
on the jury, whereas the oral report is never likely to reach their 
ears. And unless the press report is verbatim (which it cannot 
be) it too will be ‘‘inadequate’’ and therefore to some extent 
** misleading." 

4. Faith in trial by jury rests upon the proved ability of 
juries to respond to the directions of the judge . . . , to 
come-to their verdict on evidence they have heard, and that 
evidence alone, disregarding whatever they may have heard 
or read elsewhere. 


If faith in trial by jury in fact rests on this, our faith is sadly 
misplaced. The alleged “‘ proved ability " has in fact been pretty 
conclusively disproved; investigation of the behaviour of juries * 
has shown that the one way of ensuring that a piece of evidence 
is indelibly imprinted on their minds is for the judge to direct 
them to forget it. Nor need this surprise us. Totally effacing 
from one's mind something to which attention has been emphat- 
ically drawn involves a degree of sophistication of which even the 
trained lawyer knows himself to be incapable. 


5. It is important that the work of J.P.s should be done within 
the full knowledge of the public. 


Indeed it is. But it is relatively unimportant on those 
occasions when their work will subsequently be reviewed by a higher 
court, as it will be if they commit for trial (if they refuse to do 
so there may be a case for allowing reporting). The sanction of 
public scrutiny is needed principally in cases disposed of summarily 
by the J.P.s. No one has suggested that these should not be 


4 For example, the elaborate investigation being undertaken at the University 
of Chicago. 
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reportable; the pity is, perhaps, that they are rarely of sufficient 
,publie interest to be reported adequately. 

All these arguments, and many more, will doubtless be con- 
sidered by the Tucker Committee. Doubtless, too, it will be 
strenuously argued before them that the theoretical objections to 
pre-trial publicity, such as that which took place in the Adams 
ease, are sufficiently refuted by the fact that Dr. Adams after all 
was acquitted. But he owed his acquittal to a combination of 
three factors, apart from the weakness of the prosecution’s case 
right from the beginning: (1) the brilliant handling of the defence, 
(2) the masterly conduct of the trial by the learned judge, and 
(8) perhaps most of all the fortuitous preservation of the nurses? 
notebooks. Had any of these factors been missing one has a 
haunting fear that an innocent man might have been convicted. 
In ‘any case, the ultimate result is really beside the point. Our 
modern conception of trial by jury is based upon the assumption 
that the jurors approach the hearing without any preconceived 
ideas about the case. It seems impossible that the Adams jury 
could have done so. Throughout the weeks of the preliminary 
hearings the case had been the major news item in the papers 
_and a heated topic of conversation in most homes and suburban 
: trains. Most of us had come to some provisional conclusions, and 
it is inconceivable that the jurors at the Old Bailey did not start | 
with some prejudices. Whether these were pro or con Dr. Adams 
is beside the point. Whether, in the rather exceptional circum- 
stances of the case, they would not have had some vaguer prejudices 
anyway, is equally beside the point. The reporting of the pre- 
liminary hearings made it impossible for them to start with open 
minds. And the same inevitably applies to any sensational case— 
Rouse, Christie; Ellis... . 

Apart from the question of publicity, the Adams case aroused 
misgivings in legal circles about certain aspects of the handling 
of the case by the prosecution. Some of these misgivings were 
` allayed by the Attorney-General’s statement during a debate in 
the Commons. But not all. The prosecution may not have 
opposed the application for a hearing in camera, but they certainly 
did not urge the magistrates to accede to it. In the circumstances 
should they not have done so? Why should the prosecution have 
taken a different view from that of the Lord Chief Justice and 
Devlin J.? The great disadvantage of leaving this decision to the 
discretion of magistrates is that they are but human beings, 
prominent probably in local politics and reluctant to renounce the 
spotlight—without active encouragement from both parties. Why, 
too, if evidence relating to the deaths of other patients was excluded 
from the final trial because its prejudicial effect on a lay jury 


5 569 H.C. Debs., cols, 292-884 (May 1, 1957). 
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would be oüt of proportion to its probative force,* did not similar 
considerations apply to the hearing before the lay magistrates? 
And is it fair to obtain a committal on one basis and then to 
adopt an entirely different one at the trial? , Does this not defeat 
the two objects of the preliminary hearing, namely to enable the 
magistrates to decide whether the case is fit to go before a jury, 
and:to enable the accused to know the nature of the case he 
has to answer? 


L. C. B. G. 


SEPARATION OF POWERS IN AUSTRALIA 


In English constitutional theory, discussion of the doctrine of the 
separation of powers has been mainly concerned with the confer- 
ment of legislative and judicial functions on the executive branch 
of government. It is sometimes overlooked that in its strictest 
form the doctrine also precludes the conferment of non-judiciel 
powers on courts. In the American Constitution, Article I vests 
the legislative power in Congress, Article IT vests the executive 
power in the President and Article III vests the judicial power 
in a Supreme Court and inferior courts established by Congress. 
Among the inferences drawn from this distribution of authority 
are that it is unconstitutional for the judicial power of the United 
States to: be vested in bodies that are not courts, and for the 
courts of the United States to be given functions that are not 
judicial. The form of the Constitution of the Commonwealth of 
Australia is modelled partly on that of the United States. Chapter 
1 vests the legislative power of the Commonwealth in the Federal 
Parliament; Chapter 2 vests the executive power of the Common- 
wealth in the Queen; Chapter 8 vests the judicial power of the 
Commonwealth in the High Court, other federal courts created by 
Parliament and other courts invested by it with federal jurisdiction 
(s. 71). Judges of the High Court and other federal courts must 
hold office for life subject to removal on addresses from both Houses 
of Parliament for misbehaviour or incapacity (s. 72). Chapter 8 
defines the content of the judicial power of the Commonwealth. 
Section 51 (xxxix), which is contained in Chapter 1 of the Con- 
stitution, empowers Parliament to make laws with respect to 
matters incidental to the execution of powers vested by the Con- 
stitution in the federal judicature. The Constitution, makes no 
other provision for the judicial power of the Commonwealth. 

In a number of decided cases a series of propositions had been 
laid down regarding the conferment and exercise of the judicial 
power of the Commonwealth. Thus, its content. was exhaustively 
defined by Chapter 8; it was exercisable only by courts staffed 


* This was the explanation advanced by the My -General in the House of 
Commons debate: £bid., col. 822. 
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by judges holding office in accordance with section 72; the power 
of a tribunal to punish or to enforce its own awards was part of 
the judicial power, but the function of making arbitral awards was 
not. But it had never been held, nor did the Constitution expressly 
provide, that a federal court could not be given non-judicial func- 
tions. Indeed, the contrary assumption had long been made. The 
Commonwealth Parliament had set up the Commonwealth Court of 
Conciliation and Arbitration to discharge functions with respect to 
the prevention and settlement of industrial disputes extending 
beyond the limits of any one state (see Constitution, s. 51 (xxxv) ). 
The court had power to enforce its own awards, and admittedly 
exercised both judicial and non-judicial functions. In Waterside 
Workers’ Federation of Australia v. Alexander! it was held that 
the court’s judicial powers of enforcement had been invalidly con- 
ferred, mainly (it appeared) on the ground that the judges of the 
court did not enjoy life tenure. In 1926 the court was recon- 
stituted so that its judges should enjoy life tenure, and it was 
designated as a superior court of record. During the following 
thirty years a very liberal interpretation was given to the statutory 
powers of the court, and it came to occupy a leading place in the 
industrial and general economic life of Australia. Many decisions 
of the High Court rested on the assumption that the combination 
of judicial and non-judicial power in the Arbitration Court was 
constitutionally valid, but not until 1955 was this combination of 
powers directly questioned before it. Then, in R. v. Kirby, ew p. 
Boilermakers’ Society of Australia," the High Court, by a four to 
three majority, held that the Arbitration Court was not validly 
constituted to exercise the judicial power of the Commonwealth, 
and granted writs.of prohibition to restrain it from proceeding 
further with orders requiring & trade union to comply with one 
of its awards and fining the union for contempt of court. The 
decision of the High Court was affirmed on appeal by the Judicial 
Committee of the Privy Council in Att.-Gen. for Australia v. The 
Queen and the Boilermakers’ Society of Australia. 

The decision in the Boilermakers’ case is based on implications 
drawn from and read into the Constitution. The Constitution 
embodies the principle of the separation of powers by assigning 
the three functions of government to the corresponding organs of 
government; the only source of the judicial power lies in Chapter 8; 
section 51 (xxxix) expressly authorises the conferment upon courts 
of powers that are ancillary or incidental to their judicial powers; 
by implication the Constitution prohibits the conferment upon 
courts of non-judicial powers that are not merely ancillary; a 
fortiori, it prohibits the conferment of judicial powers upon a body 
which, although designated as a court and invested with some of 


1 (1918) 26 C.L.R. 484. 
3 [1958] Argus D.R. 163; 94 C.L.R. 254. 
s [1957] 9 W.L.R. 607; [1957] 2 All E.R. 45. 
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the outward characteristics of a court, exists primarily for the 
exercise of non-judicial functions. 

The judgment of the Board, delivered by Viscount Simonds, 
follows fairly closely the main lines of the majority judgment of 
the High Court of Australia—a judgment which, it may be said, 
is one of the most formidable essays in analytical logic ever toy 
have issued from a British court. To comment fully on the 
judgments would .be inappropriate in this note. However, the 
following observations may be made. First, there have been a 
number of dicta to the effect that the Australian Constitution does 
not embody the doctrine of the separation of powers in its strictest 
sense. This is certainly. true of the allocation of executive and 
legislative powers, and the High Court has held that legislative 
powers may validly be delegated to the Executive. The explana- 
tion now given for this exception is that the Australian Constitution, 
‘unlike the American, incorporates the British principle of responsible 
government, and that the repository of delegated legislative power is 
subject to a constitutional check by virtue of his answerability to 
the legislature. But the Judiciary, especially in a federal system, 
stands in a special position: “‘ The absolute independence of the 
Judiciary is the bulwark of the Constitution against encroachment, 
whether by the Legislature or by the Executive. To vest in the 
same body executive and judicial power is to remove a vital 
constitutional safeguard." * Secondly, the independence of the 
Judiciary survives in the United Kingdom, where there is no 
impediment to-giving courts functions that would not ordinarily be 
classified as judicial (e.g., the former Railway and Canal Com- 
mission and the new Restrictive Practices Court; sed quaere whether 
in Australia these would be regarded as courts within the meaning 
- -of Chapter 8); and it survives in Canada, a federal country in which 
there is:no corresponding implied prohibition affecting the legis- 
lative competence of the Federal Parliament. Thirdly, as far as the 
judicial power is concerned, the doctrine of the separation of powers 
is now applied more rigidly in Australia than jn the United States, 
where certain deviations from the narrow path have been accepted 
for reasons of convenience. But the inconvenience of this result 
was not a factor which weighed with.either the majority of the 
High Court or the Judicial Committee. A rigorously analytical 
approach, supported by certain basic assumptions, about the place 
of the Judiciary in a federal system, was preferred. Fourthly, 
before judgment was delivered the Commonwealth Parliament had 
redistributed the functions formerly combined in the jurisdiction 


4 [1957] 2 W.L.R., at 619. 

5 See Corwin (ed.), The Constitution of the- United States, pp. 598 et 25 628 
et seq. Harris, The Judicial Power of the Untied States, Chap. 4; Ex p. 
Bakelite Corporation, 279 U.S. 488 (1099); Williams v. U.S, 289 US. 558 
(1983); O'Donoghue v. U.S., 989 U.S.. 516 (1983); National Mutual Insurance 
Co. of the District of Columbia V. Tidewater Transfer Co. 891 U.S. 582 at 
690—600. 
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of the Arbitration Court and had vested them in three distinct 
tribunals.* | 

The respondents to the appeal (who were not represented by 
counsel) took the preliminary point that the appeal was not com- 
petent inasmuch as it raised a question as to the limits of the 
powers of the Commonwealth and the states inter se, so that a 
certificate of the High Court was required (by section 74 of the 
Constitution) before an appeal could be lodged. The Judicial 
Committee, applying a test adopted in earlier cases, held that no 
inter se question arose because neither the paramount legislative 
powers of the Commonwealth nor the concurrent legislative powers 
of the States could have been effectively enlarged or diminished by 
the result of the appeal. The Board’s decision was not that the 
Commonwealth lacked power to provide for the enforcement of 
arbitral awards or for the punishment of breaches of such awards; 
it was merely that the Commonwealth could not combine such 
powers with the arbitral function in the same tribunal. The decision 
affected not the total content of the Commonwealth powers but the 
manner in which they were to be exercised. 

i S. A. DE SMITE. 


ADMINISTRATIVE FINALITY AND JUDICIAL REVIEW 


In R. v. Medical Appeal Tribunal, ew p. Gilmore! the Court of 
Appeal moved a stage further along the road towards the assertion 
of a general supervisory jurisdiction over findings of law made by 
administrative tribunals. As is well known, in the absence of a 
right of appeal to the courts, errors of law made by inferior 
tribunals are immune from attack by means of certiorari unless 
the error leads to a jurisdictional defect or is apparent on the face 
of the record of the tribunal. The Gilmore case shows that the 
jurisdiction of the superior courts to quash for error of law on the 
face of the record is not taken away where the decision of the 
inferior tribunal is expressed to be ‘‘ final.” It also indicates that 
the courts will give & broad interpretation to the concept of the 
** record.” 

In 1986 the applieant, G., had sustained injuries to both eyes 
while at work, and had been almost blinded in the right eye. In 
1955 he sustained further injuries to his eyes while at work, and 
became nearly blind in his left eye also. Regulations made under 
' the National Insurance (Industrial Injuries) Act, 1946, provided 
that a person who, in an industrial accident, had suffered injury ` 


* Namely, the Commonwealth Court of Conciliation and Arbitration, the 

- Commonwealth Conciliation and Arbitration Commission and the Common- 
wealth Industrial Court; see now the Conciliation and Arbitration Act, 1904- 
1956 (consolidation). 

1 [1967] 2 W.L.R. 498; reported sub nom. Re Gilmore's Application [1957] 
1 All E.R. 796. 
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to one of two paired organs of which the other was already dis- 
abled as a result of a prior defect, injury or disease, was entitled 
to have his entitlement to benefit assessed as if the prior disability 
had been incurred as a result of the subsequent injury. Since G. 
was now incapable of working, his disablement should have been 
assessed at 100 per cent. for the purpose of an award. He appeared 
before three medical boards, the last of which made no disable- 
ment award at all. He then appealed to one of the medical appeal 
tribunals set up under the Act. The tribunal asked a specialist to 
examine him; the specialists report, which set out all the relevant 
facts, was favourable to G. Nevertheless, the tribunal assessed 
his disablement at 20 per cent. 

By regulations made under the Act, the tribunal was required to 
record its decision in writing, together with a statement of reasons 
including its findings on all material facts. It did not set out 
fully the material facts, though it included one sentence from the 
specialist’s report; nor did it refer to the relevant regulations 
relating to paired organs. By sections 86 (2) and 40 of the Act 
its decision was expressed to be final, subject to a further review 
by & medical board where the decision had been given in conse- 
quence of non-disclosure or misrepresentation of material facts. 
G. unsuccessfully sought this further review. Having exhausted 
the prescribed administrative remedies, G. moved out of time for 
leave to apply for certiorari to quash the original decision of the 
medical appeal tribunal. The Divisional Court rejected the request, 
but the Court of Appeal granted it and gave an extension of time. 
At the hearing of the substantive application, counsel for the 
Ministry of Pensions and National Insurance conceded that the 
decision of the tribunal was erroneous in law; the court, however, 
decided to reserve judgment. All members of the court (Denning 
L.J. (as he then was), Romer and Parker L.JJ.) agreed in allowing 
the application to quash. 

The first question was whether there was an error of law on 
the face of the record. Denning L.J. (with whom the other 
members of the court concurred) held (i) that although the error 
was not fully disclosed by the tribunal’s adjudication, the inclusion 
of an extract from the specialist’s report made that report (which 
embodied all the material facts) part of the record; and (ii) that, 
when the report was read together with the decision, it became 
apparent that the conclusion was one which no reasonable person 
who properly understood the relevant regulations could have come 
to (cf. the income tax case of Edwards v. Bairstow *); so that the 
tribunal’s erroneous conclusion could be regarded as an error of 
law on the face of the record. 

If a similar situation had arisen in connection with an arbitra- 
tor’s award, it is not improbable that a court would have treated 


2 [1958] A.O. 14. 
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such an error as one apparent on the face of the award. In any 
event, as Denning L.J.. pointed out, since the tribunal was under 
a statutory duty to set out their finding on all material facts the 
court could have ordered it to complete the record. But his 
Lordship's further assertion (see also his dictum in the Northumber- 
land case?) that the courts have an inherent power to order inferior 
tribunals to complete their records is supported only by precedents 
relating to inferior courts stricto sensu, which cannot be equated 
for this purpose with administrative tribunals. As the law stands 
at present, it is thought that an administrative tribunal cannot 
in general be compelled to confess its errors; it is at liberty to 
remain a peccant sphinx. 

That the court should have held that the words giving finality 
to the tribunal’s decisions did not take away the right to issue 
certiorari to quash for patent error of law is not surprising. In 
R. v. National Insurance Commissioner, ex p. Timmis * the inter- 
pretation to be given to similar words was expressly left open; 
but in a long line of cases it had been held that certiorari to quash 
for jurisdictional defects was not taken away by such a formula, 
and there was also some authority to the effect that the right to 
certiorari for patent errors of law not going to jurisdiction was 
also unaffected. The court in Gilmore’s case chose to follow these 
precedents and to proceed on the assumption that Parliament, by 
continuing to employ the same formula, had by implication accepted 
the interpretation that had been placed upon it. It cannot be 
disputed that this assumption was permissible; yet it has an air 
of unreality in this context. If Parliament provides that the 
decision of a tribunal shall be final, it is also permissible to 
assume that it has intended that some meaning shall be attributed 
to its words. A provision that the decision of a tribunal shall be 
final eannot be intended to take away any right of appeal, for 
a right of appeal does not exist unless it has been expressly con- 
ferred by statute. Unless, then, the words are to be treated as 
surplusage, the presumed intention of Parliament must be to oust 
or attenuate the supervisory jurisdiction of the courts. But it was 
well known in 1946 that a finality clause did not take away 
certiorari for jurisdictional defects; and it is equally notorious that 
the jurisdietion of the courts to quash for error of law on the 
face of the record had been overlooked and was not rediscovered 
until 1951. Reliance upon guesses about parliamentary intent does 
not, therefore, carry us very far. This alone seems clear: that 
when Parliament expressly conferred rights of appeal on points 
of law to the High Court against certain of the decisions made 
under the National Insurance Acts—rights of appeal that were far 
less comprehensive than those formerly enjoyed under the Work- 
men’s Compensation Acts, which had become overlaid with a mass 


s [1959] 1 K.B., at 859. 
« [1956] 1 Q.B. 199. 
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of judicial precedents established after protracted and costly 
litigation—it did not envisage that the courts would proceed to 
assert a common law jurisdiction to quash other decisions made 
under the Acts for patent errors of law. The Court of Appeal, 
however, regarded the assertion of that jurisdiction to be a matter 
of publie policy. This view was put most strongly by Romer L.J., 
who said that “ it is not in the public interest that inferior tribunals 
of any kind should be ultimate arbiters on questions of law. 
Parliament can, of course, make them so; but it is clear . . . that 
a legislative intention to do so is not sufficiently expressed by the 
mere provision that the decision of such and such a tribunal shall 
be 6 final. LE 
There is nothing in the judgments to show that the court was 
prepared to draw a distinction, for the purposes of determining the 
proper scope of review, between tribunals consisting wholly or 
mainly of laymen * and tribunals (e.g., the national insurance and 
industrial injuries commissioners) consisting of professional lawyers. 
A wide range of determinations (including decisions of the Minister 
of Housing and Local Government on planning appeals) are now 
subject to review for patent error of law although expressed to be 
** final." It is not clear what form of words will be apt to exclude 
review for patent error of law. Denning L.J. left open the effect 
of words that expressly take away the right to certiorari. The 
effect of the words “ shall not be questioned in any legal proceedings 
whatsoever?! has yet to be considered in any reported case con- 
cerning administrative tribunals. Although these words were held 
to exclude judicial review in Smith v. East Elloe R. D. C.,* the 
order impugned in that case was one made by an authority exer- 
cising wide discretionary powers and the statutory time limit for 
questioning the order had been exceeded; it does not follow that 
- the same formula would necessarily protect every order made by a 
statutory tribunal exercising functions of & judicial character. One 
may surmise that in a case of this type a court would be more 
readily persuaded to intervene on jurisdictional grounds than on 
any other ground. But the distinctions between errors going to 
jurisdiction and errors not going to jurisdiction, and between patent 
and latent errors of law, have now worn very thin. 


S. A. DE SMITH. 


STRENGTHENING ' ANCILLARY REMEDIES " 


Bv reversing the decision of the Divisional Court in Wood v. Wood,~ 
and restoring the judgment of the magistrate at first instance, 


5 Medical appeal tribunals consist of a chairman (who need not be legally 
qualified) and two medical practitioners. 

* [1956] A.C. 786. 

1 [1060] 8 W.L.R. 887; [1956] 8 All E.R. 645, discussed in (1957) 20 M.L.R. 
163 and (1957) 78 L.Q.R. 99. 


e Vor. 20 26 


898 ° THE MODERN LAW REVIEW Vox. 20 


the Court of Appeal? has applied modest realism to remove from 
the face of the law a disfigurement inflicted in the great names 
of.the unity of the family? and the comity of nations.* Since 
the court's decision was, moreover, unanimous," no dissenting dicta 
remain as a focus for future trouble in this—albeit restricted—area. 

The decisions reached may most usefully be classified under the 
headings adopted by Hodson L.J. in his closely knit judgment,* 
viz.— 

(1) An order for maintenance obtained by & married woman in 
the English courts under the Summary Jurisdiction Acts" survives 
a subsequent divorce decree. Bragg v. Bragg? is approved and 
confirmed.? Fortunately, however, the Master of the Rolls found 
it unnecessary for the English courts to accept hereby the so-called 
doctrine of divisible divorce.!? For legal purposes, precision is the 
overriding requirement of language, even if it is obtainable only 
at the expense of the dramatic colourings of American phraseology. 

(2) This is so whether the wife was petitioner or respondent 
in the divorce proceedings, at least where, as in this case, there 
was no imputation of guilt in the wife.!! Such questions as who 
divorced whom and why are merely factors for consideration in the 
exercise of the court’s discretion as regards maintenance. 

(8) The answer is the same when the subsequent divorce decree 
is obtained in a foreign court, at least so long as there is no 
evidence that the foreign court considered and adjudicated upon 


2 [1907] 2 W.L.B. 826; [1907] 2 All E.R. 14. : 

3 This is the basis for the husband's unrestricted power to impose on his wife 

and children any domicile he may choose. See, e.g., Report of the Royal Com- 

mission on Marriáge and Divorce, Cmd. 9678, para. 820: ‘'. . . however much 
of an anachronism the theory of the unity of husband and wife may be, it 
is none the less true that there is and must be unity of marriage." In the 
resent case it was this ''unity " that was transported to the state of Nevada 

y an adulterous husband and there dissolved without notice to the other 

arties who derived their status from it, as a prelude to escaping, inter alia, 

m his liability to maintain his lawfully begotten children durmg infancy. 

Bee [1956] 8 W.L.R. 895, and Ormerod L.J. [1957] 2 W.L.R. 859. That 

the Nevada courts are mere instruments in a lux traffic in divorce, aimed 

principally at fostering & high-priced tourist c in their state, would 
probably not be denied by those who contend that comity nevertheless demands 
the international recognition of their decrees. 

Lord Evershed M.R., Hodson and Ormerod L.JJ. 

[1957] 2 W.L.R. 845. 

1895-1949. 

[1925] P. 20. 

[1957] 2 W.L.R., per Lord Evershed M.R., p. 884; per Hodson L.J., p. 846; 

per Ormerod L.J., pp. 850-851. 

19 Ibid., p. 840: ''a phrase which I prefer for myself to avoid, save so far as 
it serves to distinguish, in the case of a divorce, between matters purely of 
status on the one hand, and matters of personal rights and obligations on the 
other, which flow from or are involved in a decree." Cf. Hodson L.J., p. 846: 
‘‘ the result of what is called in the United States ‘divisible divorce’. . ."' 

11 Per Lord Evershed M.R., p. 889; per Hodson L.J., p. 847: "The und 

of three years’ separation involves no imputation of guilt °; per Ormerod L.J., 

p. 862: ' My view in these circumstances 1s that the wife is in the same 

position as she would have been if her marriage had been dissolved in this 

country in proceedings in which she waa the innocent party.” 
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claims for maintenance. Phrases used in the order for dissolution 
of the marriage, such as that ** the said parties are hereby released 
from all the obligations thereof and restored to the status of single 
persons," will not be permitted to obscure the precise questions 
considered and adjudicated upon by that court. This is a minor 
result of the realistic atmosphere in which the case was decided. 

(4) The English courts are under no obligation to discharge the 
maintenance order once they have been informed of the divorce 
but the magistrates’ courts have a discretion to discharge the order 
in these circumstances." 

The result is that ‘ancillary remedies’? may have greater 
powers of endurance in the country where dependants live than 
decisions affecting their status, a most desirable result so long 
as English law persists in submitting questions of status in general 
to the jurisdiction of a fanciful domicile, whilst ** ancillary 
remedies ’? are governed by the facts of actual residence. 

Other welcome features of the judgments of the court are the 
references at some length to academic writings on the questions 
under consideration, and the citation of decisions of courts in the 
United States which have already grappled with some success, 
despite the fetters of their Constitution, with the Nevada traffickings 
in divorce. Thus, Lord Evershed M.R. relied heavily in his judg- 
ment on the contribution to the subject made by Professor Goodhart 
in the Law Quarterly Review,“ and referred to a note in the 
Harvard Law Review," whilst Hodson L.J. quoted at some length 


12 Per Lord Evershed M.R., p. 889: ''If, according to the terms of the statute, 
the discretion survives and was intended to survive the cesser of the marnage 
status, if must in my judgment follow that it ıs immaterial whether that 
cesser has been brought about by an English or a foreign decree; though I 
do not, of course, doubt that the proved ineidents of the foreign decree, so 
far as relevant to questions of maintenance (including convenience), will be 
matters proper to be taken into account in the exercise of the discretion," 
and at p : "In the present case, it would obviously be a somewhat 
cynical disregard of realities to suggest, on any ground of convenience, that 
the wife, who appears in this court as a legally aided litigant, should make 
her way to the court of Nevada and seek there to exercise such rights (if any) 
as she, an Englishwoman now domiciled in England, may have to receive 
support there from her former husband." Per Hodson L.J., p. 848: ©... 
Here there was no evidence that the Nevada court ever entertamed, much less 
adjudicated upon, a claim for maintenance and there is no reason on this 
account why any discretion there may be to keep the order alive should not 
be exercised in favour of the wife." Per Ormerod L.J., p: 858: '". . . 1t 18 
difficult . . . to see why the decree of the Nevada court which admittedly put 
an end to her married status should be allowed to interfere with a personal 
right which the wife has in this country for maintenance under an order 
made in pursuance of a statute." 

13 In the exercise of this discretion the Court of Appeal made it clear that the 
magistrates are entitled to take into account, in addition to the matters referred 
to under headings (2) and (8) above, the faot that the wife respondent had 
no knowledge of the divorce proceedings abroad, and the grounds on which 
the divorce was granted. Thus, Hodson L.J., at p. 850, expressly dissented 
from the decision of the Divisional Court in Mezger v. Mesger [1087] P. 19 
that magistrates are not entitled to take into account the fact that a dis- 
solution of marriage has been obtained abroad on grounds that would not suffice 
in this country. 

14 (1967) 73 L.Q.R. 20. 15 (1956) 69 Harvard L.R. 1497. 
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from Dr. John Morris's article in the British Year Book of Inter- 
national Law.!* All three members of the court referred to the 
American decisions in Estin v. Estin " and Vanderbilt v. Vander- 
bilt, and Lord Evershed M.R. also considered in detail the 
dissenting opinions in the former case. It may be that this 
tendency to discard the blinkers of binding domestic precedent in 
favour of a wider conspectus is not unconnected with the fact that 
the case under consideration involved the conflict of laws, in which 
the opinions of text writers and their constant references to the 
decisions of foreign tribunals faced with similar problems have 
established a tradition of unusual authority. One result of this 
approach was that two members of the court showed an awareness 
of a gap in our law, by which it would have been impossible for 
the English courts to award maintenance for the wife and children 
under the Summary Jurisdiction Acts?" if the divorce decree had 
been obtained before the jurisdiction of the English courts had been 
invoked. Although the English courts will not be bound by the 
question of who invoked status proceedings, they are still tied ‘by 
the consideration of which parent got his blow in first. 

No less welcome is the recognition by Lord Evershed M.R. of 
the unsatisfactory state of the law in which maintenance for infant 
children, lawfully begotten, may be affected by status proceedings 
between their parents. Thus, in summarising the decision of the 
Divisional Court he said: ‘‘It will not escape attention that if 
this conclusion and the grounds for it are correct, then it is 
necessary for the courts of this country to say . . . that the Nevada 
deeree must be taken, in effect, to have put an end to the provision 
made for the maintenance of the two children living in this country 
and also (I assume) disabled the wife, though innocent of any 
matrimonial offence, from seeking any new order under the proviso 
to section 7 for the children's benefit,” °° and again: “‘ The argu- 
ment for a lapsing of the order so far as it related to the children 
must in any case be far less strong than that related to the main- 
tenance of the wife." ?* He later referred to “‘ the discharge of 
any pre-existing personal rights subsisting under a maintenance 
order . . . in favour of a wife or (perhaps still more) of children. 3 

To sum up: It is still a principle of English law that if an 
Englishman wishes to divest himself of & wife of whom he has 
tired, all he needs is the will and the money to bring himself 


16 29 British Year Book of International Law (1952) 286. 

17 884 U.S. 541 (1048). 

18 1956, 1 N.Y. 2d., 842. 

19 pp. 849-843. 

20 An order for the maintenance of the children could of course have been 
obtained under the Guardianship of Infanta Acts, 1886-1961. 

21 See per Hodson L.J., p. 846. amendment of the law of the state of New 
York to close this gap was under consideration in Vanderbilt v. Vanderbilt. 
See also (1967) 20 MLR. 167. 

23 p. 883. 

13 p. 884, 34 p. 840. 
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within the jurisdiction of a sufficiently complaisant court. But at 
least if he returns to the country in which he abandoned those 
dependent on him, the Court of Appeal has said that he can no 
longer refuse as of right the payment of minimal weekly sums for 
their subsistence. 

The rightness of the decision can only have been strengthened 
by subsequent proceedings 7* in which, not having paid any of the 
costs and maintenance due after the decision in the divisional court, 
despite an income of some £4,000 a year, the former husband in 
Wood v. Wood unsuccessfully applied to the Court of Appeal for 
leave to appeal to the House of Lords against its decision, and on 
the second occasion offered the inadequate sum of £100 towards the 
costs of such an appeal to his former wife, who had received legal 
aid in the Court of Appeal. It is surely quite intolerable that a 
‘parent in comfortable circumstances should be permitted to with- 
hold the payment of 80s. a week for the maintenance of a legitimate 
child, while spending time and money in pursuing to the uttermost 
limit his litigation against the other—indigent—parent, to whose sole 
custody the child has been abandoned. 

O. M. STONE. 


, BASTARDY AND THE NATIONAL ÁSSISTANCE BOARD 


Tze courts continue to explore the interesting borderland between 
publie and private law which is the peculiar province of the 
National Assistance Act, 1948. 

In National Assistance Board v. Tugby! the question was 
fundamentally the same as that raised in the earlier cases of 
Wilkinson, Prisk, Stropher, Parkes and Mitchell? namely, whether 
the Board's right to obtain a maintenance order against the person 
primarily liable to support the assisted person was identical with 
the latter's own right to seek such an order. In the cases of 
Wilkinson and Prisk the court acknowledged that the Board enjoyed 
an independent right of its own but subjected it to the same con- 
ditions as applied to the individual's right. In Stropher and Parkes 
it was suggested that the independent right of the Board might 
survive in cireumstances where the individual's right was lost. In 
Mitchell and in Tugby the Board's right was held to exist even 
where the individual's right was non-existent. 

In Tugby the facts were that in July, 1952, a spinster had 
a child by the respondent, who signed the register of births as 
the child's father. At that date he was married, but in April, 
1958, his marriage was dissolved, and in the following September 


26 On April 8 and June 18: see The Times, April 9 and June 20, 1957. 
1 a Per] 2 W.L.R. 818; [1957] 1 All E. B E 
A^ B. v. Wilkinson [1959] 2 Q B. 648; N A. B. v. Prisk [1064] 1 All 
= `R. 448; Siropher v. N. A. B. [1955] 1 OB. 486; N. A. B v. Parkes [1955] 
1 QB. 486 (Divisional Court) and [1955] 2 Q.B. 506 (Court of Appeal); 
N. A. B. v. Mitchell [1956] 1 Q.B. 58. 
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he married the child's mother. In March, 1955, the spouses 
separated by mutual consent, the mother keeping the child but 
receiving no maintenance. In February, 1956, the Board paid 
various sums to the mother in respect of the child, and then 
applied to the justices for a summons to be served on the respon- 
dent under section 8 of the Bastardy Laws Amendment Act, 1872, 
with a view to an affiliation order being made against him. 

The Board relied upon section 44 (2) of the National Assistance 
. Act, 1948, which states— 


“If no affiliation order is in force the Board may within 
three years from the time when assistance was given . . . make 
application . . . for a summons to be served under section 8 
of the Bastardy Laws Amendment Act, 1872.” 

Section 8 provides— 

l ** Any single woman who may be with child or who may be 
delivered of & bastard child may either before the birth or at 
any time within twelve months from the birth of such child 
. . . make application for a summons to be served on the man 
alleged by her to be the father of the child. . . .^ 

The justices rejected the Board's applieation on the ground that 
the mother could not be a single woman quoad her own husband 
(on the authority of Mooney v. Mooney ?), and that, as she could 
not apply herself, neither could the Board. This line of reasoning 
was not only consonant with cases such as Wilkinson (above) but 
had also been specifically commended in Mitchell. 

In that case the Board applied in 1954 for summonses under 
the Act of 1872 against the father of twins whose mother had 
received assistance for them. At their birth in 1047 the mother 
was married but living apart from her husband. The father 
admitted paternity but had never paid anything towards their 
maintenance. The stipendiary magistrate rejected the Board's 
applieation on the grounds that (i) the mother's right to apply 
was barred as more than twelve months had elapsed since the . 
twins’ birth, and therefore the Board could not apply; (ii) the 
court could not now adjudge the twins to be illegitimate, the mother 
having declared her husband to be their father at the time of 
registering their birth; (iii) there was insufficient proof to establish 
the mother’s status as a single woman within the meaning of the 
Bastardy Acts. i 

The Divisional Court (Lord Goddard C.J., Ormerod and Glyn- 
Jones JJ.) disagreed with the first ground when the matter came 
before them on case stated. They considered that the Board could 
still apply, even though the mother's right was barred by effluxion 
of time, provided it did so within the period of three years from 
the giving of the assistance. But in remitting the case to the 
learned stipendiary both the Lord Chief Justice and Ormerod J. 


3 [1952] 2 All E.R. 812. 
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indicated that he would still need to be satisfied that the woman 
was a single woman before the Board could exercise its right. 
Glyn-Jones J., on the other hand, considered that the only con- 
ditions imposed on the wholly independent right of the Board were 
those contained in section 44 (2) (above)—that assistance had been 
given in respect of the child, and that the application was made 
within three years thereafter. á 

The logic of this last view found tacit acceptance in Tugby 
where the Divisional Court (Lord Goddard C.J., Cassels and 
Lynskey JJ.) agreed that the Board might exercise its right, 
although the mother, not being a single woman, could not; the 
converse opinions in Mitchell were disapproved. The new case 
is to be welcomed; for it would be illogical to admit the Board's 
applieation where the mother's right is barred by effluxion of time, 
yet to reject it where she cannot apply because of her personal 
status. Accordingly, the present law may be summarised thus— 

A. To apply for a summons under section 8 the mother must 
show that (1) her child is illegitimate (2) she is a single woman 
(8) her application is brought (subject to certain exceptions) within 
twelve months of the birth. 

B. To apply under section 44 (2) the Board need only show 
that (1) it has provided assistance for a bastard child (2) no 
affiliation order is in force in respect of the child (8) its application 
is brought within three years of the giving of such assistance. 

Both Mitchell and Tugby leave unexplained the different inter- 
pretation by the courts of the Board’s corresponding right under 
section 48 of the Act of 1948, which allows it to apply for a 
maintenance order against a man who fails in his liability under 
section 42 to support his legitimate family.* For it was held in 
Wilkinson that the Board cannot successfully invoke this right 
where assistance is given to a wife who has forfeited her own 

right to support through some matrimonial misconduct such as 
` adultery or desertion. At first sight it appears inconsistent that 
the Board’s right under section 48 should be so restricted, whilst 
its right under section 44 (2) is freed from the limits set upon 
the individual’s right. The explanation is, it is submitted, that 
the husband’s liability to maintain is itself extinguished, or at 
least suspended, in the Wilkinson situation, whereas the putative 
father’s liability to support his bastard remains, even when the 
mother cannot enforce it because of effluxion of time (as in Mitchell) 
or lack of single status (as in Tugby): if the father remains liable, 
then this liability may be enforced by the Board under the inde- 
pendant right of action which section 44 (2) has conferred upon 
it. Thus explained, Mitchell and Tugby are readily distinguishable 
from Wilkinson and fully in accord with Prisk, Parkes and Stropher, 


4 Or illegitimate children in respect of whom an affiliation order has been made 
against him (s. 42 (2)). 
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in all of which the husband, having separated from his wife by 
mutual consent, was held still to be liable to the Board for her 
support, with the consequence that if she fell in need of national 
assistance the Board might exercise its right against him under 
section 48. 

The problem whether the husband is also liable to the wife 
for her support after a consensual separation, on which divergent 
views had been expressed in Parkes, came squarely before the 
Divisional Court in Pinnick v. Pinnick.’ In Parkes, although that 
case was only concerned with the husband's liability to the Board, 
Denning L.J. (as he then was), disagreeing with the Lord Chief 
Justice in the court below, put forward the sweeping proposition 
that the husband was still liable to his wife for her maintenance 
even after a consensual separation, and that this liability was not 
affected by the absence in the terms of the separation of any 
undertaking, express or implied, that he would continue to support 
her. The relevant cases prior to Parkes have already been reviewed 
by the writer elsewhere.* The interest of Pinnick is that in its 
single judgment the Divisional Court (Lord Merriman P. and 
Colingwood J.) was at pains to follow these earlier cases and to 
revert to the principle that the wife in the above situation had 
lost her own right to seek support from her husband under the 
Summary Jurisdiction Acts. The proposition of Denning L.J. was 
properly regarded as obiter to the decision of the Court of Appeal 
in Parkes, while somewhat similar observations of his Lordship 
in Price v. Price" were considered, after a careful analysis of that 
decision, not to have been supported by the other Lords Justices, 
so that this part of Denning L.J.’s judgment could be regarded 
as a minority or dissenting judgment. The Divisional Court pre- 
ferred the contrary conclusion which it had adopted in Baker v. 
Baker? and followed in Stringer v. Stringer? and Starkie v. Starkie 
(No. 9). Moreover, it considered itself under a duty to follow 
what was said by the Court of Appeal in Chapman v. Chapman.” 
Although this case is not reported, the Divisional Court was able 
to refer to a copy of the official shorthand note of the judgments, 
which, in accordance with practice, the Court of Appeal had sent 
to Lord Merriman P., since a decision in which he was involved 
was being reversed. These judgments (of Asquith and Birkett 
L.JJ. with Harman J. concurring) express approval of Baker v. 
Baker. Equally, it felt bound by the approval given to that same 
case by the majority of the Court of Appeal in Price v. Price. 

As the Divisional Court points out, these divergent views can 


5 [1957] 1 W.L.R. pem 

(19058) 19 M.L.R. 680-837. 

[1951] P. 418; [1951] à 2 Al, E.R. 580n. 

(1949) 66 (Pt. 1) T 

[1952] P. 171; loai 2 A E.R. 873. 

[1954] 1 W.L.R. 98; [1953] 2 AN E.R. 1519. 
Unreported, April 4, "1961. 
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only be reconciled, if not by the Court of Appeal itself, by the 
House of Lords, unless they are resolved by the passing into law 
of Mr. Keegan’s Maintenance Agreements Bill which received its 
third reading in the Commons on May 10, 1957. The Bill would 
empower the court not only to vary any financial provisions in 
a separation agreement (in accordance with the principle of Tulip 
v. Tulip?*) but also to insert financial provisions in a separation 
agreement which does not contain any. Mr. Keegan may succeed 
where Lord Denning has—so far at least—failed. Success would 
then place the husband’s liability to his wife on the same footing 
as that to the Board, which, as is expressly reaffirmed in Pinnick, 
may still obtain a maintenance order against the husband whose 
wife is receiving assistance, notwithstanding a consensual separation 
in whatever terms. . 
L. Nevar Brown. 


BIRTWHISTLE v. VARDILL } 
PROVINCIALISM ON THE Way OUT? ` 


Ever since the decisions in Re Wilson? and Re Wilby?’ one has 
been hoping for some clarification as to the problem of successions 
governed by English law where adopted children are concerned. A 
singularly unfortunate solution is enunciated in the recent decision 
of Re Marshall,‘ where the facts were as follows: a testator, who 
died domiciled in England in June, 1945, left, inter alia, his 
residuary estate by a will made two months earlier (when, pre- 
sumably, he was also domiciled in England) on trust for his wife 
for life with remainder to certain cousins, whom he named, as 
might survive his wife. The will contained a substitutionary clause 
reading: ‘‘ Provided always that should any of [these] cousins 
be then dead (sc: at the date of his wife’s death) leaving issue 
then living such issue shall take the share which his her or their 
parent would have taken had such parent survived me and my 
said wife and if more than one in equal shares.” 

Among these named cousins was one C.S.J., who had married, 
and emigrated with his wife to Canada, becoming domiciled in the 
province of British Columbia in 1912. In 1918, having no children 
of their own, they entered into an arrangement whereby the 
Children’s Aid Society of Vancouver entrusted a baby girl, G, 
born in that province and presumably domiciled there, to their 
care. They were to receive G into their home, and act towards 
her at all times with kindness and consideration and provide her 
12 [1951] P. 878; [1951] 3 All ER. 91. 

1 (1840) 7 Cl. & F. 89b: see the writer's note, '' Brrtwhistle v. Vardill Pro- 

vincialism Again?” in (1056) 19 M.L.R. 482, on Re Wilby [1956] P. 174; 


[1956] 1 All E.R. 27. 
2 [1954] Ch. 783; [1954] 1 All E.R. 997; 8 L.C.L.Q. 492 


3 


Supra. 
4 [1957] 1 All E.R. 549. 
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with food, clothing, etc., treat her as a member of the family, 
and educate her. The arrangement was to last as long as both 
parties were satisfied with it, and the child could be visited by 
duly authorised persons; and, if found necessary, she could be 
returned to the Society’s care on certain conditions. In fact, 
however, G had always been treated as a daughter and ever since 
1918 had lived as a member of the family of C.S.J. One might 
call her, indeed, a de facto adopted daughter of C.S.J. and his 
wife. 

In March, 1945, i.e., about a month before the testator made 
his will, C.S.J. and his wife jointly adopted a ten year old boy, 
A (born and also, presumably, domiciled in British Columbia), 
who was under the legal guardianship of the same Society. The 
adoption of A, however, was effected by an order of the Supreme 
Court of British Columbia, there then being adoption legislation 
in force in that province. 

The question now confronting Harman J. is—C.S.J. having 
died in 1050 and the testator’s wife in 1955— whether G and A 
were “‘issue”’ of C.S.J. for the purposes of the will. 

The learned judge, in a reserved judgment, dismissed G’s claim 
without much difficulty. But he did take the trouble to examine € 
the nature of the agreement between the Society and C.S.J. and 
his wife, saying: — 

“ The document . . . is not... a true adoption at all. 
It is a mere putting out of the child as a foster child and can 
be terminated by the adopting party at any time on two weeks’ 
notice. Such an agreement cannot possibly give the object of 
it rights of inheritance under general words in an English 
will. 
Turning to A's claim, the learned judge said that he considered 
the relevant date on which he must determine whether A fell 
within the class of persons capable of taking was not the date 
of the widow’s death in 1955 but rather that of the testator in 
1945.2 Assuming, said the judge, that A and his adoptive parents 
had been domiciled in England and an adoption order obtained 
from an English court in March, 1945, A could not have been 
recognised in England ‘as issue of C.S.J. for the purposes of 
inheritance "? because of the express provisions of the Adoption 


5 The first legislation was the Adoption Act, 1920. The legislation under 

which A was adopted was Revised Statutes of British Columbia, 1986, o. 6. 
It is strange that C.8.J. and his wife never took steps legally to adopt G. 

8 Cf. the approach of Vaisey J in Re Wilson [1954] Ch. 788, at p. 741; also 
that of Barnard J. in Re Wilby [1956] 1 All E.R. 27, at p. 30, criticised by 
the present writer in (1956) 19 M.L.R. 482, at pp. 484—485. 

7 [1957] 1 All E.R. 649, at p. 552. 

8 Ibid., at p. 558. 

9 Ibid., at p. 569. 
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of Children Act, 1926, s. 5 (2),*° which was then in force. The 
judge then proceeded to demonstrate that the same situation would 
have resulted had the.facts been transposed to British Columbia, 
viz., the testator had died domiciled there and was disposing of 
property situated there. He examined the local statute law ! in 
force in 1045 and found that— 


** rights of inheritance and succession are given only as between 
each other to persons adopted and their adopters. Further, 
the status of an adopted person is only equated to that of 
a natural born child so far as regards the legal descendants 
of his adoptive parent." !* 


Accordingly, A's claim was dismissed. Nevertheless, one is glad 
to see that the learned judge was not afraid to compare the 
adoption legislation of the lem causae?? with that of the law 
governing the adoption, for he says: 


* [Barnard J.] was impressed with the difficulty for an 
English judge of estimating the effect of foreign systems of 
law. This is no doubt formidable, but is a task often faced. 
It is in English courts a question of fact to be ascertained on 
proper evidence of skilled persons." ** 


Although it was not necessary to the decision, Harman J. pro- 
ceeded to deal with the position—at some length **—on the footing 
that the relevant date for deciding whether A was entitled was 
1955. He examined the relevant English and British Columbian 
laws then in force. As to English law, section 18 (2) of the 
Adoption Act, 1950, provided that, in.the instant circumstances, 
A would be included among the children of C.S.J., so that, had 
there been an English adoption order, A could have succeeded. 
But, had there been no such order, he could not. Further, he 
said, if English law alone were applicable here, it would follow 
from Re Wilby ** that A could not succeed because section 18 (4) 


10 That subsection provided that an adoption order should not confer on the 
adopted child any right under or interest in property es a child of the adopter 
and that the expression ‘‘ issue '" where used in any disposition whether made 
before or after the making of an adoption order should not, unless a contrary 
intention appeared, include an adopted child. 

11 Revised Statutes of British Columbia, 1986, c. 6, ss. 9 (c), 10 (1) and 12. 

13 [19057] 1 All E.R., at p. 558. 

13 Englieh law as the lez successionis. 

nglish law was the lez successionis in both Re Wilson and He Wilby 
(both supra). ; 

14 [1957] 1 All E.R., at p: 556. Such a comparative approach was urged by 
the writer in (1956) 19 M.L.R. 482, at p. 485. 

15 [bid., pp. 558-565. 

16 "In any disposition of real or personal property made... by will. . . after 

' the date of an adoption order . . . any reference to the child or children of 
the adopter shall, unless the contrary intention appears, be construed as, or 
as including, s reference to the adopted person." It will be noted that the 
word ‘‘ issue ” is omitted from this subsection, whereas it is included in s. b (2) 
of the 1926 Act. This does not seem to have affected Harman J.'s reasoning. 

37 [1957] 1 All E.R., at p. 554. 

18 Supra. 
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of the 1950 Act stood in his way.!* He then pointed out that 
the position here was different from that obtaining in Re Wilson," 
for here C.S.J., his wife and A were all domiciled in British Columbia 
at the time the adoption was made. As to the British Columbian 
adoption laws, they were amended * in 1958 so as to make an 
adopted person stand in regard to the kindred of his parent by 
adoption in the same position as though he had been born in 
lawful wedlock. Thus, if an English court were to apply this 
legislation in 1955, A would be entitled to succeed. 

Since this was an English will, it must, said Harman J., be 
construed by English law. This might mean that no other law 
need be looked at, so that, taking Re Donald”? as a point of 
departure, * issue" by English law means issue of the body and 
80, as a matter of construction, could not include adopted children. 
However, his Lordship was not prepared to adhere to this view. 
In his opinion he was bound by the English decision of Re Luck ?? 
in which it was held that the White-Grove rule?* was not limited 
to cases of legitimatio per subsequens matrimonium but applied 
also to what Greene M.R. and Luxmoore L.J. called ** legitimation 
by adoption.” ?* While this analogy must be drawn with caution, 
and while English law as the lew successionis ruled that, as a 
matter of construction, a reference to the children of a particular 
person meant his legitimate children, it was, as a matter of status, 
his domiciliary law which would indicate who are his legitimate 
children.?* Although this meant going against Barnard J. in Re 


19 Ibid. The subsection reads: ‘‘ The references in this section to an adoption 
order include references to sn order authorising an adoption made after the 
commencement of this Act under the Adoption of Children Act (Northern 
Ireland), 1999. . . ." Thus the whole section is restricted to Northern Irish 
and English adoption orders according to Barnard J. in Re Wilby [1956] P. 
174. 

39 At p. 180, supra The adopters were domiciled in England and their adoption 
of a child domiciled in Quebec was effected in Quebec. The case thus left 
open the situation arising in Re Marshall. 

31 By the Adoption Act Amendment Act, 1958, s. 2, which amended the revised 
legislation of 1048. Sea s. 18 (2) (c) of the English Act. 

33 [1020] 2 D.L R. 244, at p. 247, per Smith J. It was held that a child, 
validly adopted under the am of Washington, could not take under a gift to 
children under the will of a Saskatchewan domiciled testator, even though, 
by Washington law, the child could have taken. 

33 [1940] Ch. 864, esp. at pp. 881-882, per Greene M.R. and Luxmoore L.J. 

34 Re Wright (1850) 2 K. & J. 596; Re Grove (1888) 40 Ch.D. 216—that 
legttimatio per subsequens matrimontum wil not be valid in the eyes of 
English law unless it is allowed both by the law of the father's domicile at 
the date of the child's birth and that at the date of the subsequent marriage. 

35 [1940] Ch, at p. 875. Strictly, as Mann has indicated ın (1041) 57 L.Q.R., 
at p. 119, it was not adoption but legitimation by recognition. However that 
may be, Harman J. said ''adoption . . is a kind of legitimation " ([1057] 
T in E.R., at p. 556). In accord is Cheshire, Private International Law, 
Sth ed., p. 410: "' Adoption, since it creates the relationship of parent and 
child between the parties, is justifiably regarded as a form of legitimation ..." 

25 [1957] 1 All E.R., at p. 556, following a statement of Kay J. in Re Andros 
(1888) 24 Ch.D. 687, at p. 6890 and approved of in Re Luck and Re Grove 
and Re Wright (all Lore). (Cf. Smith J. m Re Donald (supra): '' It is not 
a question of status, but a question of whether this adopted child is a person 
such as mentioned and described in this bequest.’’) 
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Wilby?' Harman J. was confident in holding that, were 1955 the 
correct date, A would have succeeded as he and his adoptive 
parent were both domiciled in British Columbia when A was 
adopted. He thought Ee Luck,** which had not been cited in 
Re Wilby,?? was sufficient warrant for so holding. 

On the credit side, the case establishes that it was a question 
of status and not of construction whether A could succeed. It 
indicates a willingness on the judge’s part to see whether the 
English law of adoption was substantially similar to that of British 
Columbia. It also seems to indicate both that section 18 (2) is 
not confined to English adoptions and that section 18 (4) should 
not cause trouble in future cases of this sort. 

On the debit side, we are now to say that the adopter’s domicile 
at the birth of the adoptee must give a capacity to the adoptee 
of being placed in a child-parent relationship with the adopter, 
and that the adopter’s domicile at the date of the adoption, which 
gives the status, must be a domicile in a country which attributes 
to adoption that effect." Just how right was Scott L.J. when 
he said in Re Luck that “the decisions about legitimation per 
subsequens matrimonium . . . postulate the possession by the 
natural father of the same domicile at the date of birth as at the 
date of marriage "?' is borne out by the following problem on 
adoption— 


B, a ten-year-old boy domiciled in British Columbia, is 
there validly adopted by H and W, who are also domiciled 
there. Ten years ago, H and W were domiciled in, say, 
Burma, whose laws do not allow non-Christians to adopt 
children.?? Semble, B could not take as a “child of H and 
W” under an English will. 

Further, if the rule enunciated by Harman J. is correct, one 
wonders why he did not say that G could not succeed because, 
at the date of her birth, British Columbian law did not confer 
capacity on her of being placed in a child-parent relationship with 
C.S.J. 

If the White-Grove rule is extended into the sphere of adoption 
proper, the relevant dates are the child’s birth and the date of 
the adoption. What dates the judge considered in fact are not 
easy to discover. When dealing with A's claim on the 1945 basis, 
he refers to the actual date of the adoption order, viz., March, 
1945, but says nothing about the date of A's birth and the law 
then in force unless one counts as being material his statement 
that— 


a7 Supra. 

28 Supra. ; 

39 Supra. : 

39 The language here is po rue by Cotton L.J. in Re Grove (supra) at p. 238. 
31 [1040] Ch. 864, at p. , in the course of his dissenting judgment. 

32 Bee Derrett in (1957) 20 M.L.R. p. 66. 
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“ adoption in that province goes back to 1920, and the Act in 
force when the adoption order of 1045 was made was that 
which appears in the Revised Statutes for 1086 which con- 
solidated the law up to that date." ?? 
And when he deals with A's claim on the 1955 basis, he has 
assumed that it is immaterial that, in 1984, rights of inheritance 
and succession were given only as between A and C.S.J. and that 
A would have been regarded as C.S.J.'s natural born child so far 
as regards C.S.J.'s legal descendants. Apparently, so long as the 
lem domicilii of the adopter confers & capacity to be adopted on 
the adoptee at birth, it will not matter that the incidents of 
adoption at that time differ from those at the time the question 
for decision arises. There need not, then, be a substantial simi- 
larity of incidents as at the two dates. 

It is, however, a matter for regret that Re Luck?* has been 
extended into the realms of adoption proper. In that case and 
in the legitimation cases, the children were, as from the moment 
of their birth, the de facto children of their fathers, potentially, 
if one must say it, capable of being legitimated at a later date. 
But here neither G nor À were the blood children of C.S.J. and 
his wife. What relevance C.S.J.'s domicile can have at the date 
of G’s and A's birth it is difficult to see, though one might have 
been more willing to sympathise with this extension of the rule 
had G and A in fact been C.S.J.'s illegitimate children. One cannot 
help wishing that the learned judge had adopted paragraph 148 
of the Restatement on Conflict of Laws, which reads— 


**'The status of adoption, created by the law of a State 
having jurisdiction to create it, will be given the same effect 
in another State as is given by the latter State to the status 
of adoption when created by its own law.” 

By so doing, he would have arrived at the same result and at 
the same time avoided the unfortunate extension of Re Luck.*® 


P. R. H. Wess. 


INNOCENT MISREPRESENTATION OR TERM OF THE CONTRACT? 


In Oscar Chess v. Williams * the defendant orally sold to the plaintiffs 
a car thought by both to be a 1948 Morris 10 Saloon, and indeed it 
was so described in the registration book. The plaintifis based the 
price they offered on the current price for such a car in Glass's Guide. 
After the sale the registration book was found to be a forgery and 
the true date of manufacture of the car ascertained to be 1989, 


33 [1957] 1 All E.R., at p. 653. 

34 Supra. 

35 Supra. 

1 [1957] 1 W.L.R. 870; [1957] 1 All E.R. 825. 
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whereupon the plaintiffs demanded as damages the difference between 
the actual value of the car and the contract value.* 

. Denning L.J. pointed out that first it must be seen if the repre- 
sentation made by the defendant as to the age of the car was a term 
in the contract. Here he suggested that the judge of first instance, 
who had immediately proceeded to classify the term as a condition 
or a warranty, was misled by the confusion in the English language 
due to ** warranty " having two meanings, the first a binding pro- 
mise and the second a particular kind of promise in a contract as 
contrasted with a condition. The majority of the court, Denning 
and Hodson L.JJ., concluded that the representation was not a term 
in the contract, “ both parties assumed that the Morris was a 1948 
model, and this assumption was fundamental to the contract. But 
this does not prove that the representation was a term of the 
contract." * All the seller said, they thought, was ** I believe it is a 
1948 Morris. Here is the registration book to prove it." However, 
Morris L.J. in his dissenting judgment, found that the representation 
was not merely an integral term of the contract but a fundamental 
one, for the defendant would not have sold if he could only realise 
the value of a 1989 car and the plaintiffs based the price they would 
pay on the current value of a 1048 Morris in Glass's Guide. **... 
it was not only a term but an essential term,” he said and ** the 
statement was adopted as the foundation of the contract that they 
made." 5 The car was even described in the invoice as a 1948 Morris. 
The situation was very similar to Bannerman v. White.* The 
majority relied on Routledge v. McKay’ to support their decision. In 
this case a motor-cycle was sold on the innocent representation that 
it was manufactured in 1942, as stated in the log book, whereas it 
was of much earlier vintage. It was decided that there was nothing 
to show that the representation was intended as a term in the con- 
tract. Morris L.J. distinguished it as the contract was in writing 
and the writing ‘‘ represents prima facie the record of what the parties 
intended to agree when the actual transaction took place," * and 
therefore the representation was not aterm. In the present case the 
contract was oral and no such considerations need be applied. It is 
difficult to contradict Morris L.J.’s argument, for once a term is 
of fundamental importance to the contract it is most likely to be a 
term in the contract even if not reiterated at the time of the actual 


3 Denning L.J. ssid that the two parties had made a fundamental mistake 
which would entitle the plamtiffa to relief in equity, namely rescission. 
(Solle v. Butcher [1950] 1 K.B. 671.) But he was too late. (Leaf v. 
International Galleries [1950] 2 K.B. 86.) It is interesting to note that no 
mention was made of time ın Solle v. Butcher where the lease was in force 
for two years. 

3 Denning L.J. [1957] 1 W.L.R. 870, 874. 

4 Denning L.J. ibid., 875. : 

5 Per Hodson L.J. ibid., 380. 

* (1861) 10 C.B.(n.s.) 843. 

* [1954] 1 W.L.R. 615. 

8 Routledge v. McKay, Evershed M.R., ibid., 091. 
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sale, for its importance may be so self-evident that restatement is 
not required. 

It is surprising that section 18 of the Sale of Goods Act, 1898, 
which implies a term in a sale of goods by description that the goods 
shall correspond to the description, was not mentioned. There is 
no difficulty in finding that a sale of specific goods is by description. 
“|, . there is a sale by description even though the buyer is buying 
something displayed before him on the counter: a thing is sold by 
description though it is specific, so long as it is sold not merely as the 
specific thing but as a thing corresponding to a description." ° 

Having decided the representation was not a term in the contract, 
the majority, heeding Lord Moulton's warning *° as emphasised by 
Evershed M.R. in Routledge v. McKay that damages must not be 
given for innocent misrepresentation, find that it was not even a 
warranty collateral to the contract for such a warranty must be 
contractual in form. ‘‘ It is something which a man must be taken 
to bind himself?'?! and they thought that the defendant merely 
stated an opinion and made no promise. 

One cannot help feeling that, consciously or unconsciously, the 
majority were strongly influenced by the fact that the plaintiffs were 
motor dealers and the defendant an uninstructed layman. This, 
indeed, is hinted at in the final paragraph of the judgment of Denning 
L.J.,12 which echoes some rather similar observations of his in 
Pearson v. Rose & Young.? The danger of this approach is that 
the decision is liable to be treated as a binding authority where the 
roles are reversed. Prior to the Chess case it seems unthinkable that 
any court would have had any doubt that a representation by a 
dealer, that a car which he was selling was of a particular vintage, 
was a condition of the contract. But now, faced with this decision, 
judges may feel constrained to hold the contrary.** 

Orca DALY. 


FACTORES Act, 8. 14: COMBINED MACHINE-MATERIAL DANGER 


SxcrioN 14 of the Factories Act, 1987, requires dangerous parts of 
any machinery to be securely fenced, but not materials or articles 
which are not part of a machine but ** which are dangerous while in 
motion in the machine. Thus, the statutory duty to fence has been 


? Grant v. Australian Knitting Mills’ [1936] A.C. 85, per Wright L.J., 100. 

10 Heilbut Symonds v. Buckleton [1918] A.C. 80. 

11 Oscar Chess v. Williams [1957] 1 W.L.R. 870, at 375. 

12 [1957] 1 W.L.R., at p. 877. "It seems clear to me that the motor dealers 
who bought ihe car relied on the year stated in the log book. If they had 
wished to make sure of it, they could have checked it then and there... 
They are experts. . . ."' 

13 [1051] 1 K.B. 275. ''...in this case the buyer .. . was himself a motor 
dealer who bought the car... for $450 . . . and sold it . . . for £620. A 
dealer whose business enables him to make quick and large profits of that 
kind must not be surprised if he occasionally gs his fingers barnt.” 

14 Just as the strange decision in Pearson v. hose d Young, supra, may cause 
non-dealers to burn their fingers. 
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. held not to apply to a case where wood being worked in a machine was 
thrown out injuring the operator: Nicholls v. Austin.! 

Lenthall v. Grimson (1956, unreported), Hoare v. Graxebrook ° 
and Lewis v. High Duty Alloys? involved a rather different 
situation from that in Nicholls’ ease. In all three the workman 
was injured. by a danger arising through the conjunction of part 
of the machine with some part of the material being worked 
in it. In Lenthall and Lewis, it was the “nip’’ between the 
metal die and the “‘ bridge ’’ shaver of the machine under which 
the die passed to and fro as it was being shaved. In Hoare, 
it was the * nip ” between the descending borer and the aperture 
it was making in the axle-box clamped to the machine. 

Finnemore J. in Lenthall and Lynskey J. in Hoare held that a 
** nip?” of this kind is a danger in the machine itself and not just 
from the workpiece with which the machine is dealing at the time. 
In Lewis, on the other hand, Ashworth J. took the narrower view of 
section 14, equating the “‘ nip?" danger with a danger due to the 
ejection of material as in Nicholls. Given this equivocality in the 
scope of the statute and this conflict of interpretation in the High 
Court, one is naturally inclined to opt for the overall purpose of the 
particular legislation, that is to say, to favour the view that assists 
the injured man. But it is impossible, at the present time, to 
predict with any confidence that the higher courts would do this. 

The decision in Lewis did, however, illustrate the importance of 
the supplementary function of the common law in industrial injury 
cases. For, whether a “ nip ” is in or out of the Act, it does consti- 
tute a reasonably foreseeable risk that activates the common law 
duty of care, and, on this ground, Ashworth J. was able to award 
damages. 

? C. GRUNFELD. 


Tae Rarro Decopenni oF A CASE 


IN his recent article * Professor Montrose contrasts two views as to 
the correct definition of the ratio decidendi of a case. One, which 
may conveniently be called the classical theory, may be summed up 
by the proposition that the ratio is ** the principle of law which the 
judge considered necessary to the decision." * The other, which 
was advanced by Professor Goodhart some years ago,” will be called 
the Goodhart theory, and is said by Professor Montrose to be 

accurately summed up by the proposition that ‘‘ the ratio decidendi 


1 [1048] A.C. 498. 


3 This is substantially Paton's exposition. ‘Bee Jurisprudence (lst ed.), p. 159, 
cited by Montrose 

3 In 40 Yale Law Journal (1980), and reprinted in Essays in Jurisprudence and 
the Common Law, p. 1. 
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of a case can be defined as the material facts of the case plus the 
decision thereon." * Both theories agree that the ratio decidendi, 
once determined, is binding or authoritative, and that it máy be 
determined in a single case taken by itself. Now it is hardly possible 
to contrast the two theories except in relation to a case where the 
judge does explicitly state a principle 5 of law, and in this note it will 
be assumed that the discussion is limited to such a case. In such 
cireumstances it is submitted that the Goodhart theory is indistin- 
guishable from the classical theory. 

It must be noted first of all that Goodhart insists that the judge's 
own statement of the material facts of the case must be accepted, if 
he makes one; even if his statement is demonstrably wrong one 
ought not to go behind his findings upon this point. In the second 
place it must be remembered that a rule of law will always be found 
to contain two parts; the first specifies & number of facts and the 
second specifies the legal result or conclusion which ought to follow 
whenever these facts are found to co-exist. This analysis of the 
form of legal rules is now too well known and established to require 
elaboration. 

When, therefore, a judge states a rule of law, and treats it as 
applicable to the case before him, the applicability must depend 
upon his finding that the material facts of that case correspond 

' precisely to the facts specified in that rule, and, this being so, that 
the conclusion or result, specified in that rule ought to follow. The 
rule stated by the judge ought, therefore, upon the basis of Professor 
Goodhart’s arguments, to be treated as the ratio decidendi, since 
it both contains the court's conclusion and the court's findings as 
to the material facts of the case. The classical theory and the 
Goodhart theory, if logically followed out, produce the same result. 

^ A Yt is not so obvious that the same is true if the judge states a 

rule of law, says that it governs his decision, and then proceeds to 
show that it does not apply to the facts of the case in questiori. 

- Suppose that a judge says that an action for negligence can only 

succeed if the damage which the plaintiff alleges is physical damage 
to his person or property, and then proceeds to show that upon the 
facts of the case before him the plaintiff has alleged and proved 
damage of a different kind, so that he feels bound to give judgment 
for the defendant. Here the rule stated by the judge specifies facts 
which are not present in the facts of the case before him. In such 
a case the judge does however by implication treat the **non- 
physical ” nature of the damage (which is a fact present in the case) 
as material, and it is by stating the rule and holding it to be in- 
applicable that he makes his opinion upon this point known. He 
could equally well have said *' The rule of law applicable here is 


4 This is Glanville Williams’ summary, Learning the Law (8rd ed.), p. 57, cited 
with approval by Montrose. 

5 No distinction is made in this note between a rule of Jaw, a principle of law 
or a proposition of law. Although there 1s certainly a distinction made in 
common usage, it seems to be too vague to be of much significance. - 
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that in an action for. negligence where non-physical damage only 
is proved the plaintiff ought not to recover." Thus, even in this 
sort of case it is to the rule of law stated by the judge that we 
ought to turn to discover the ratio decidendi, for again the two 
theories lead to the same result. 

It seems therefore that Professor Goodhart, having said that the 
proposition of law propounded by the judge may be ignored in deter- 
mining the ratio decidendi, and having advanced weighty arguments 
tending to show that such propositions make unsatisfactory rationes 
decidendi, fails to see that his own arguments make it obligatory 
that such a proposition should not be ignored. His own theory is 
just as much open to the same criticism as he and others have 
directed against the classical theory ‘—criticism to which there has 
been as yet no satisfactory reply. 
: A. W. B. Smeson. 


MATRIMONIAL Causes RULES, 1957 


The most potentially important of the new rules now appearing 
in the Matrimonial Causes Rules, 1957,’ is rule 56, which provides 
that in any proceedings to which the Rules apply, if the court con- 
siders that any children ought to be separately represented, the 
court may assign a guardian ad litem to them and authorise him to 
intervene on their behalf. Unfortunately, however, it appears from 
the wording of the rule that such an order may only be made ** on the 
application of the Official Solicitor or some other proper person." 
. Surely, if this wording is strietly construed, the effect must be to 
defeat the very object of the proposed amendment, which is to 
protect the interests of children whose parents and relatives are too 
occupied with their grievances against each other to take account of 
the effect on children of the arrangements they seek in their own 
interests. Would the new rule have effectively protected the 
financial interests of the children involved in such recent cases as 
Sievwright v. Sievwright? and Sugden v. Sugden?* The crucial 
question will be how far the courts are prepared to take the initiative 
&nd require separate representation of children involved in matri- 
monial proceedings, whenever their interests appear to need watching. 

A new rule 55 provides that, immediately on the filing of the 
petition in a matrimonial cause, and even before the service, an 


* e.g., Goodhart, op. cit.; J. Stone, Province and Function of Law, pp 186 el 
seq ; F. B. Cohen, Ethical Systems and Legal Ideals, pp. 84 et seq 

! SI. No. 619 (L. 4), incorporating the Matrimonial Causes (A mendmenð 
Rules, 1957, 8.1. No. 176 (L. 9). 

3 This brings into partial effect the recommendation of the Royal Commission on 
Marriage and Divorce, Cmd. 9678, para. 927, p. 248, which made no recom- 
mendation that application must be made before the court might order 
separate representation. 

3 [1956] 1 W.L.R. 1452, and see (1957) 20 M.L.R. 169 

^ [1967] P. 120, and see (1957) 20 M.L.R. 170. 
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injunction may be applied for, restraining the respondent or anyone 
else from removing the children from the jurisdiction of the courts. 
The rule is again narrower than the Royal Commission on Marriage 
and Divorce recommended 5 in that provision is only made for 
applieation by the petitioner, whereas the Royal Commission 
recommended the possibility of application by either spouse, a 
guardian, or any other person who has, or wishes to obtain, the 
custody or control of the child. It is precisely this tendency to 
place the onus for the welfare of children on a parent who may 
well be too occupied with his or her personal grievances to provide 
adequately for the welfare of the children involved that is so 
deplorable a feature of the present law. 

Other amendments ensure that any petitioner or respondent 
claiming financial relief must do so on the petition or answer ° 
and applications for custody of children must be accompanied by 
particulars of the arrangements for their support, care and up- 
bringing,’ so that the court should at least be satisfied on these 
matters before granting custody, although it has not yet received 
the power, recommended by the Royal Commission,’ to refuse 
decree absolute until so satisfied. 

The amendment’ by which a petition may be filed without 
disclosing the petitioner’s address is also in accordance with a 
recommendation of the Royal Commission.!? 

Following the decision in Galloway v. Galloway,'! the wording 
of the rules !? in respect of the children of whom the courts may 
&ward custody has now been- brought into line with that of section 
26 of the Matrimonial Causes Act, 1950, and the strange departure 
by which the words of the Act, “ children, the marriage of whose 
parents is the subject of the petition," was translated in the rules 
into * children of the marriage ” is ended after a lapse of seven 
` years. The widening of the power to enable the court to make 
orders in respect of all children (spart from boarded-out children) 
living in family with the parties at the time of the petition,” 
awaits further legislation, and it can only be hoped that the con- 
solidation of the rules in their present form is not an indication 
that amending legislation is likely to be delayed. 

By the Matrimonial Causes (Decree Absolute) General Order, 
1957, the lapse of time between decrees nisi and absolute is, also 
in accordance with the recommendations of the Royal Commission !* 
extended from six weeks to three months, in tespect of petitions 


5 Cmd. 9678, para. 428, p. 

e See amendments to rule 8 (8) and (4). 

T Rules 4 (8), 17 (8) and 88 (a). 

* Cmd. 9678, para 378 (ii). 

* Rule 4 (1) (d), as A wich f see also Practice Diréstion [1957] 1 W.L.R. 557. 
10 Cmd. 0678, para. 948, p. 

11 [1956] A. C. 299. 

13 Bee rules 2 (2) (d), 4 (1) us 88, 48 (1), 54 o (c) and 57. 

13 Cmd. 9678, pars. 575, P 

14 Ibid., para. 958, p. 252 
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filed after April 80. Here again, the real interest of the amendment 
lies in the future, when it may be seen how much more thorough 
wil be the inquiries undertaken by the Queen's Proctor in this 
extended time. Imagination boggles at the possible effects of really 
effective probing into the comprehensiveness of the pleadings laid 
before the courts in matrimonial causes. 

O. M. STONE. 


REVIEWS 


Mr. Justice. Edited by Atiison DuNHAM and Pairs B. Kur- 
LAND. [Chicago at the University Press (English agents 
Cambridge University Press). xi and 241 pp. (with index). 
28s. net.] : 


Tue editors of this volume, for which we are indebted to the Chicago 
University Law School, explain in their Preface that their object in preparing 
it was to bring home to American lawyers that the justices of the Supreme 
Court have been men of human personality and not mere automatic inter- 
preters of the Constitution and that ít is these personalities which have 
counted in the development of the law, or to use the words of Mr. Justice 
Frankfurter which they quote, “to rescue the Court from the limbo of 
impersonality.” To this end they persuaded a number of eminent authorities 
to lecture to thelr Law School upon nine of the justices and these lectures 
are reproduced in this book. "They are in part biographical and in part 
éstimates of juristic contributions to the work of the court. As is often the 
case on an occasion of this kind they differ & good deal in method of approach, 
„and also I think in value. ` , 

It is perhaps surprising after the events of the last twenty or thirty years 
that any American citizen let alone any American lawyer should need to have 
his Supreme Court personalised. I should have thought that every American 
citizen of mature age has a pretty colourful idea of Holmes, and only less so 
of Brandeis, Sutherland, Hughes and Stone, all of whom are portrayed. 
There are only three historic figures among the nine and two of these, 
Marshall and Taney, are well known as personalities, particularly the latter; 
for his interventions in the polemics between North and South before and at 
the time of the Civil War are well known even to elementary students of that 
period. 

Actually, however, these essays seem to me to be most valuable for the 
light they throw upon the work done by the Supreme Court; particularly in 
relation to constitutional developments and the backward and forward sway 
of conceptions of state and federal authority and of individual rights. But 
here the editors do not seem to have worked to any plan, or if they have it 
is not very apparent to an English lawyer. Indeed an English lawyer who 
does not come to the subject with a fair amount of knowledge will find the 
volume unrewarding, for much of the discussion assumes such a grounding. 

Moreover since to trace the influence of these justices on the constitutional 
development of the U.S.A. was not the main objective of the editors, no 
attempt has been made to cover the ground in an orderly historical way. 
Thus the essays are not presented chronologically or in accordance with any 
discoverable plan. They commence with Holmes, then go back to Marshall, 
then come right forward to Stone, and finally after dodging backwards and 
forwards historically finish up with Rutledge and Taney. The truth of the 
matter seems to be that since the series originated in a course of lectures the 
subject-matter was fitted to the availability of the lecturers who seem to have 
been chosen on the basis either that they had written or were writing 
biographies of the justices whom they discuss (Marshall, Bradley, Sutherland, 
Brandeis, Hughes and Taney—Bradley and perhaps Sutherland would hardly 
have appeared in this volume on any other basis) or else had been their law 
clerks (Holmes, Stone and Rutledge) and could therefore speak of them from 
personal knowledge. This method of building up a course of lectures is 
perhaps defensible on practical grounds, but it is unlikely to lead to a book 
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of any great value. Moreover even on the technical ground of pure biography 
no systematic policy in regard to such essential matters as social origin, 
education, career at the Bar, and in politics has been followed. 

Parenthetically may I suggest that the development of common law and 
equity in the U.S.A. is Just as important as the development of constitutional 
law and that judicial personalities are equally involved in this process— 
English lawyers would appreciate a volume of essays on the contributions 
made in this fleld by such judges as Kent, Story, Shaw, Cardozo and Learned 
Hand, to mention only a few of those whose work has impressed us. 

Turning to the individual lectures we find, as we should expect, that Mr. 
Biddle discourses charmingly if not profoundly about Holmes, of whom little 
can be said in seventeen pages which is not already well known to all 
American and many English lawyers. Professor Crosskey’s rather long 
treatment of Marshall is almost entirely taken up with his thesis that the 
great Chief Justice so far from having dominated his court for thirty years, 
expounding and developing the Constitution on the basis of the political faith 
of the Federalists, was in reality, at any rate for the last twenty years of his 
term of office, the captive of a Jeffersonian majority of the court whose views 
he was prepared to accept and enunciate for the purpose of maintaining 
unity. This view will certainly be novel to most English lawyers, but the 
lecture will not give them much idea of the Chief Justice’s contribution to 
American jurisprudence. The very Victorian figure of Bradley makes a 
somewhat dim appeal compared with Taney, the impetuous protagonist of 
State rights and the cause of the South, though, as Professor Fairman points 
out, his work on the commerce clause came at a crucial perlod in the com- 
mercial and industrial development of the U.S.A. Nevertheless, one cannot 
help wondering whether it would not have been better to substitute, or at any 
rate to add, a lecture on Story for the purpose of filling out the nineteenth 
century. z 

All the other justices discussed are within.the recollection of the present 
generation. The delightful personality of Stone is well presented by Professor 
Dunham, who almost persuades us that his movement from the left wing of 
the court to its right was not due to the growing conservatism of age, and the 
hardly less attractive figure of Brandels by Professor Paul Freund. Hughes, 
who undoubtedly merits one of the longest essays in the volume, emerges as 
a great man and a great chlef justice, a four square personality who managed, 
if he did not dominate, a very difficult court with superb ability during an 
exceptionally difficult period. Professor Paschal, whose admirable life of 
Sutherland I reviewed in these pages when it appeared (16 M.L.R. 106) 
contributes a model précis of his full-length biography. 

As to Rutledge, his title to a place in this course is hardly made out by 
Mr. Stevens despite his loyal admiration for his old master. The justice no 
doubt had courage and industry, but the painstaking and detailed scrutiny of 
the cases in which he took part, to which we are treated in this volume, most 
of which will be unfamiliar to all but a handful of English lawyers, does little 
to persuade us of exceptional juristic ability. 

C. 


Tse CREATIVE ROLE OF THE SUPREME COURT OF THE UNITED STATES. 
By M. Ramaswamy. [Stanford University Press. London: 
Oxford University Press. 1957. xiv and 184 and (index) 4 pp. 
248. net.] 


Many books have been written on the United States Constitution, but this js 
a little unusual in that the author is a Senior Advocate of the Supreme Court 
of India. He has in fact written several works in the fleld of Indian and 
United States constitutional law, and the present volume consists of three 


420 &' x THE MODERN.LAW REVIEW ^ — Nor. 20- 


lectures delivered at Stanford University in November, 1955—or rather the 
prepared scripts of the lectures, for Mr. Ramaswamy tells us that in their 
delivery he merely extemporised upon some parts of the subjects which par- 
ticularly interested him—together with an Epilogue dealing with the discus- 
sions that followed. The author considers that the Supreme Court of the 
United States maintains the balance of the delicate American constitutional 
machine, and the lectures are devoted to a study of the working of the court 
throughout its history in connection with constitutional law, the federal system 
and civil liberties. 

Mr. Ramaswamy knows his subject thoroughly, and though full of admira- 
tion for the United States Constitution he is by no means uncritical; but his 
tribute to Chief Justice Marshall, who set the precedent of wide interpretation 
of the Constitution, is unstinting. In the first lecture he traces the history of’ 
the development of the court from this era through the great constitutional - 
cases, while pointing out some of the less happy decisions, such as in the 
Dred Scott case (Soott v. Sandford, 60 U.S. -(19 How.) 898 (1857) ). The 
people's confidence in the court and in its judicial independence 18 peculiarly 
uniform, as was seen at the time of Roosevelt’s reform proposal, which was 
felt by so many to strike at its impartiality. The author concludes that the 
court “has carried forward the work of the Philadelphia Convention by 
continually adapting the Constitution to new needs and circumstances through 
its characteristic function of expounding and interpreting the provisions of 
the fundamental charter. It is because the court has stood by the idea that 
. the Constitution is a vehicle of life which must reflect the spirit and subserve 
the needs of the age in which it functions—an idea which the distinguished 
Chief Justice Marshall originated and expounded—that a charter drawn up 
in 1787 is still operating in full vigor. Otherwise the Constitution would have 
gone to the limbo of oblivion” (p. 17). The second lecture is concerned with 
the work of the court on the límits of intergovernmental immunity from 
taxation and the impact of the all-important Commerce Clause upon the 
exercise of national and state power in the region of commerce. These are 
both examples of the court's function as umpire between the federal and 
State governments, but despite the theoretical progress made by the court in 
this sphere the author is not entirely happy. “. .. Congress in the present 
day, preoccupied as it is with a multitude of important questions, simply has 
not the time to deal with the problem of freeing interstate commerce from a 
multitude of individually petty and diverse local regulations which in their 
totahty may well suffocate interstate commerce" (p. 68); and no less an 
authority than the late Mr. Justice Jackson (to whose memory this book is 
dedicated) held a similar view. 

The third lecture perhaps provides the most interesting part of the book 
for the non-American reader, for it deals with the problem of reconciling 
majority rule with minority rights. The two-pronged American solution 
consists of free elections at regular intervals and specific limitations upon the 
powers of government enforceable-by the courts. These latter safeguards are 
provided partly in the original Constitution, partly by the first ten Amend- 
ments, which are known collectively as the American Bill of Rights, applicable 
only to the federal government, and partly by the Fourteenth Amendment of . 
1868, which provides inter alia that no state shall “deprive any person of life, 
liberty or property, without due process of law; nor deny to any person within 
its jurisdiction the equal protection of the laws." The author deals specifically 
with the cases concerning freedom of speech and the press (and he would” 
favour a more stringent rule against the power of the press to discuss and 
comment on pending criminal trials—one may well be surprised how far this 
freedom has sometimes been carried in the United States), freedom of religion 
and finally the Fourteenth Amendment. In interpreting that elusive phrase 
“due process of law” he agrees With the majority decision in Adamson v. 
California, 882 U.S. 46 (1947), that it does not Incorporate all the provisions 
of the Bill of Rights, nor is it confined to these limits, Í 
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It is a pity that the facts of McCulloch v. Maryland, 17 U.S. (4 Wheaton) 
816 (1819), are described fully twice (pp. 14-18 and 84-86); and what might 
have been footnotes have become notes, listed together at the end of the text, 
a much more common practice among American authors and publishers than 
-in this country. But the book is well written, attractively produced and 
stimulating in content. 

D. C. M. Yanprev. 


, 


FEDERALISM AND CONSTITUTIONAL CHANGE. By WinLiAM S. Livinc- 
STON, Ássociate Professor of Government in the University of 
Texas. [Oxford: Clarendon Press; London: Cumberlege. 
1956. x and 880 pp. 42s. net.] 


Srupres in comparative public law. and comparative political institutions are 
apt to be interesting but unilluminating. Too often the writer sets out with 
a grim determination to compare the incomparable; or, worse still, with a 
set of fixed value-judgments derived from a universalisation of the norms 
accepted by the political society in which his own experience lies. Professor 
Livingston’s study of the amending process in federal constitutions is not 
wholly free from the latter defect, but it is none the less a work of unusual 
quality. On Canada, Australia, Switzerland and the United States he says 
everything that needs to be said; he sets out and analyses all the relevant rules 
of constitutional law with meticulous accuracy, and shirks none of the difficulties; 
his exposition is a model of clarity. He is rightly concerned not merely with 
rules of strict law but also with constitutional conventions and political 
realities. He examines the practical working of the amending process in the 
various federal systems, and shows how differences in historical background 
and political climate have caused institutional devices that are similar in form 
(e.g, the referendum in Switzerland and Australia) to produce essentially 
differing results. f â 

This book is likely to become the standard work on constitutional amend- 
ment in the-older federal systems. On the newer systems it is less satisfactory. 
There is no discussion of the amending proceđure in India (though the relevant 
constitutional provisions are set out in an Appendix) and no reference at all 
to the interesting devices adopted for the Federation of Rhodesia and Nyasa- 
land. On the other hand, consideration is given to the amending procedure in 
the Union of South Africa and the United Kingdom. This is because the 
author wishes to show that States unitary in formal structure may yet follow 
the principle of regional consultation in the matter of constitutional amendment, 
whereas authoritarian States that are federal in formal structure have often 
had fundamental constitutional changes imposed by the Centre. To the author, 
federal characteristics exist in a political society whenever diverse elements 
are grouped on a territorial basis. The procedure for constitutional amend- 
ment is one of the federal instrumentalities by which regional diversities 
become articulated, and the extent to which it serves its purpose can be 
measured by the degree in which regional participation and consultation 
in the amending process is a reality. But he exaggerates the importance 
of provincial sentiment in the Union (except, perhaps, in Natal) and 
underestimates the constitutional significance of party attitudes towards 
the colour question, which cut across provincial divisions; the manner in which 
the Senate was recently reconstituted in disregard of established provincial 
rights brings out thig point. He gives no illustration of the actual consultation 
of regional interests when constitutional changes have been contemplated in 
the United Kingdom. He could well have investgated the background to 
the changes made in the royal style and titles in 1958, though one suspects that 
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the facts might not altogether assist his general argument. All in all, however, 
this is a very able plece of work, lucid, well-arranged and excellently 
documented. 
E S. A. pr SMITE. 


SrupDi pi Drarrro Comparato. I. Dimrrro Dxornr Starı Unrrt. 
By Ancero Pirro SERENI, Professore dell’Universita di 
Ferrara e della New York University. [Milano: Dott. A. 
Giuffrè Editore. 1956. vii and 581 pp. with index. Lire 
8000.] 


Tue foreign contacts of the older generation of Italian lawyers were most 
commonly with Germany—hence perhaps the excessive conceptualism of some 
of their writing. The present generation is showing increasing interest in the 
Anglo-American common law; a striking testimony was given when in 1954 
Professor Gorla of Pavia published his remarkable two-volume critical com- 
parative study entitled I} Contratto. Professor Sereni covers a wider field 
and hig main purpose is rather descriptive than critical. Three of his chapters 
(which have already appeared as articles in Italian legal journals) are on 
general themes: The Common Law in the United States, Codification and Case 
Law, Equity in the United States. Others deal with wills and administration 
and with company law. There is an acute discussion (critical of the work 
of Berle and Means) of the legal-economic aspects of capitalism in the United 
States, and a long section giving a descriptive and comparative account of 
civil procedure in the United States. 

Much of what the author has to tell his Italian readers is of course already 
familiar to the common lawyer, but it is always salutary to see ourselves as 
others see us and some of Professor Sereni’s generalizations and comments, 
whether we agree with them or not, may stimulate us to reflection. He observes 
that, generally speaking, the English and Americans have regarded the value 
of law as functional and have not conspicuously displayed the almost aesthetic 
admiration for elegant doctrinal construction which is sometimes manifest in 
the Latin countries. Perhaps this is true in most parts of our law, but what 
of our elaboration in the field of property? Are we to deny to the old property 
lawyer his aesthetic admiration for Fearne on Contingent Remainders? Pro- 
fessor Sereni himself stresses that in the common law the concept of property 
is more fundamental and has been more thoroughly elaborated than in the 
civil law, while our doctrinal development of obligations has been correspond- 
ingly less rigorous and perfect. Professor Sereni is of course right in stressing 
the importance, as factors shaping both the general form of the common law 
and the outlook of its practitioners, of procedural considerations, of the con- 
servatism of professional tradition and of the peculiar characteristics of judge- 
made law, although some of his remarks (notably at pp. 48 et seg.) may give the 
Italian reader an idea of judicial freedom which is not appropriate to modern 
England. It must be remembered, however, that Professor Sereni's eyes are 
turned on the United States. This is manifest at several points, for instance, 
in his reference to the procedural use of habeas corpus and in his chapter on 
companies, where the American company practice which he describes is often - 
more alien to our ways than is the Italian with which he contrasts it. To the 
common lawyer the most surprising of Professor Sereni’s generalizations is 
that (p. v) the common law has a horror of secrecy and little respect for. 
privacy and that (p. 426) the reason may be that the Protestant has less feeling ' 
than the Latin Catholic for protecting the sacred intimacy of personality. It 
may be that he has slightly misinterpreted his evidence, at any rate, some words 
on p. iv seem to suggest that the common law imposes in all situations a duty 
of full disclosure such as exists in relations uberrimae fidei. Nevertheless, it is 
his opinion that, in spite of exclusionary rules of evidence, the examination of. 
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a witness in the United States is more thorough and production of documents 
can be compelled in more ample measure than in Latin European countries; 
that American tax returns and questionnaires addressed to recruits, to students 
and others are more detailed and searching; and that the American business 
man is less able to hide himself behind the vefl of incorporation. It may be so, 
but, even if it be so, there may yet be differences between Protestant America 
and Protestant Britain; there may be other factors at work besides differences 
of religious tradition. Whatever be the explanation, it ig at least interesting 
that a foreign observer should have gained this impression. 
A. H. CAMPBELL. 


Sowz PROBLEMS OF PROOF UNDER THE ANGLO-AMERICAN SYSTEM 
or Lrrication. By E. M. MonoaN. [New York: Columbia 
University Press; London: Cumberlege. 1956. xiii and 
207 pp. 28s. net.] 


More than half a century ago General Carpentier established in the United 
States a fund for the purpose of providing lectures on jurisprudence by 
persons of pre-eminent fitness and ability. Many lawyers, prominent in 
different spheres, have lectured under this trust, and the thirteenth series of 
lectures was delivered in 1955 by one well qualified to join their company. 
Professor Morgan, the doyen of modern American writers on Evidence, gave 
the six lectures on that subject which are printed in this book. 

In the first lecture he discusses the relation of pleading to preparation for 
trial. Here his preliminary treatment is historical, and forms an introduction 
to a plea for rules which compel disclosure of & party's case in the pleadings. 
He then considers some of the Federal Rules of Civil Procedure, with refer- 
ence particularly to discovery and pre-trial hearings, and concludes: “The 
first step toward making a lawsuit a rational proceeding for discovering the 
factual basis of a controversy is acceptance of these provisions of the Federal 
Rules. The next is & complete renovation of the rules of evidence” (p. 35). 
English lawyers may think that their own procedural rules in civil proceedings 
adequately accomplish the former object; indeed, the impression on an English 
reader left by this lecture, and reinforced by other parts of the book, is of 
the wide gulf which separates American and English procedure, and hence 
the application of many common law rules of evidence. The second lecture 
deals with judicial notice, and is partly concerned with supporting the conten- 
tion that matters judicially noticed are indisputable. In the third lecture, 
on the functions of judge and jury, it is pointed out that there is seldom any 
mention of the extent to which the judge decides questions of fact by allocating 
the burden of proof and giving binding instructions as to the requisites for its 
discharge (p. 70), and the learned author accordingly proceeds to discuss 
these points. His emphasis upon trial by jury and a motion for a directed 
verdict (pp. 78, 186) indicates the divergence between American and modern 
English practice, and to some extent accounts for the American classiflcation 
‘of burdens of proof. Further divergences appear from his discussion of the 
functions of judge and jury in relation to admissibility. 

The remaining three lectures are devoted to the history and theory of the 
hearsay rule, the rule in theory and practice, and that rule in conjunction with 
other ‘exclusionary rules. These lectures support Professor Morgan's second 
desideratum, and, since radical reform seems improbable, they include a plea 
- for serlous consideration of the Uniform Rules of Evidence (pp. 140, 168). 
. The final lecture is mainly composed of a hypothetical case, designed to 

illustrate some of the anomalies of the exclusionary rules, particularly that 
against hearsay. Although “a party is not permitted to put in his evidence 
piecemeal” (p. 78), it appears that in the United States a defendant may 
.refrain from cross-examining the plaintiff about parts of the defence, unsuc- 
cessfully submit “no case," and then recall the plaintiff as the defendant's 


424 THE MODERN LAW REVIEW Vor. 20 


witness to give evidence on the points omitted from his cross-examination 
(pp. 186-190). Such a procedure again suggests that there may be as many 
disparities between the application of the common law of evidence in America 
and England-a8s there are in the use of our common language. Yet the 
similarities remain, and Professor Morgan's lucid and cogent lectures will 
gratify his readers on both sides of the Atlantic. 

G. D. Noxes. 


PanMER'8 Company PRECEDENTS, Part I, General Forms. Seven- 
teenth edition. By K. W. MACKINNON, M.B.E., Barrister-at-Law 
(Consulting Editor), and R. BucmANAN-DUNLOP, Barrister-at- 
Law (Editor). [London: Stevens & Sons, Ltd. 1956. civ and 
1298 pp. £7 7s. net. -(The complete set of 8 vols. £18 18s.)] 


My first reaction upon seelng this new edition was to exclaim “ Bless thee, 
Bottom, bless thee! Thou art translated." "This, however, was perhaps less than 
fair to the editors of the former editions (who had not in fact allowed it to 
sink so low as that might imply) or to the new edition which, far from being 
asinine, is a radiant transformation. Instead of the somewhat perfunctory 
. editing which this classic has sometimes Buffered from in the past there has 
been & complete refurbishing from beginning to end of both text and appearance. 
To all intents and purposes this is a new book with little trace of the old 
except the familiar name. This radical overhaul was not an act of impiety but 
the beginning (I hope not yet the end) of a long-overdue reformation. It is 
appropriate that it should have appeared in the centenary year of the first 
Joint Stock Companies Act—though, with respect, it is something of an 
exaggeration to describe that Act, as does the learned editor in his Preface, 
as having given birth to the joint stock company. 

Among the many improvements, attention may be drawn to the inclusion of 
‘notes and references to some 750 decisions in other parts of the Commonwealth. 
It is to be hoped that this will encourage English practitioners to be less 
insular in their approach to this subject; it will certainly make the book far 
more useful to practitioners in the Dominions, most of which lack a comparable 
treatise of their.own. The-edfitor states (and one can believe him) that this 
has involved considerable research. It may accordingly appear ungenerous 
to suggest that sufficient care has not always been shown here. If, however, 
the reader's attention is arrested (as mine was) by the exciting statement, at 
p. 694n., that “in India . . . the court refused to follow Salomon v. Salomon, . . .” 
he must be warned that.his excitement is unjustified. The authority cited, 
Damodara v. Indian ‘National Agències, merely followed Re Express 
Engineering Works? which, in turn, merely applied an exception to the 
corporate entity principle recognised in Salomon’s case itself. Nor does the 
choice of cases cited seem wholly satisfactory. 

The obsolete objects clauses which cluttered up the former edition have been 
expunged. An the previous form of articles has, rightly, been replaced by a 
form based on Table A, modifled where this appeared desirable. Some may 
doubt whether the editor has always gone far enough with his suggested 
modifications. For example, in the light of the decided cases? it is surely 


1 [1046] LIL.R. (Mad.) 728. In the text the plamtiff's name is given as 
Damadora but the correct spelling 18 given in the Table of Cases. 

3 [1920] 1 Ch. 466. The case is correctly cited (except as regards the spelling) 
at p. 476 but is not mentioned again at pp. 563-564 where it is relevant. 

3 See especially Read v. Astora Garage [1952]-1 All E R. 922 (affd. on other 
grounds [1952] Ch. 687), which suggests that under Table A the board cannot 
grant a service contract to a managing director which will not be lawfully 
terminated if the managing director is voted off the board or resigns as & 
director. 
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desirable to modify clause 107 of Table À to make it clear that the board of 
directors can appoint a managing director with an effective long-term contract? 
What exactly the position is under Table A is obscure, but it cannot be said 
that the commentary on pp. 589—591 either resolves these obscurities or makes 
it wholly clear that they exist. 

Among other points which might receive attention in the next edition are 
the following :— 

Rather fuller treatment seems to be desirable of the Control of Borrowing 
Orders. And there has been a serious failure to keep up to date on Exchange 
Control; S.R. & O. 2041 of 1947 (which is cited and relied on) was replaced by 
S.I. 1685 of 1954, and the various declarations which appear in all the precedents 
of share applications and transfers are rarely needed since Bank of England 
Notice E.C. Securities 8 allowed them to be dispensed with where the trans- 
actions are effected through “authorised depositories.” And now that the 
book is in charge of a tax expert, could we not have still fuller treatment of 
the tax implications? There has certainly been some much-needed amplification 
here, and what ig said is accurate and helpful—which is more than one could 
say in'the past—but tax aspects are hardly given the attention which their 
practical importance deserves. 

The statement (at p. 109) of what offers are outside the prospectus pro- 
visions-may require reconsideration in the light of section 88 (8) of the Act. 
And it would be helpful to draw attention somewhere to the practice of 
avoiding the need to obtain a Trading Certificate and to hold the Statutory 
Meeting by forming as a private company and immediately converting into a 
public one. 

There {s no precedent for a private company limited by guarantee and not 
having a share capital. Such companies are often appropriate and the practi- 
tioner can hàrdly be expected to know by the light of nature that a company 
without shares can nevertheless restrict the right to transfer them and thereby 
qualify for the advantages of a private company. 

It would also be helpful if the status of the court could be indicated after 
the case reference; very ocensionally this is done, but generally not. 

All these are small points—though some of them are not unimportant in 
practice and just the kind of things on which one looks for guidance to a 
manual of this sort. Mention of them must not obscure the fact that this new 
edition is a really good Job. There are not many books which are indispensable 
but I would not care to dispense with this one. 

L. C. B. G. 


MEDICAL NEGLIGENCE. By Loep Naruan, P.C. [London: Butter- 
worth & Co., Ltd. 1957. 204 pp. 85s. net.] 


Te author has had a twofold purpose in writing this book. First, he has 
attempted to provide legal practitioners with a comprehensive statement of 
the law relating to the liability of medical practitioners and medical institu- 
tions for professional negligence. Secondly, he has sought to guide members 
of the medical and nursing professions and hospital administrators on the 
nature of their professional responsibility. Lord Nathan has succeeded in 
attaining these seemingly divergent objectives. The book is simply and lucidly 
written, and yet does not shirk the complexities of the subject. 

The author has & keen eye for the important.problems, and his analysis of 
the case-law ig incisive. He comes down firmly in favour of the view that the 
liability of hospitals is a personal not a vicarious one, and that hospitals are 
Hable for the negligence of visiting surgeons (as distinct from surgeons who 
are directly engaged by patients occupying pay-bed accommodation of National 
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Health Service hospitals). As he points out, it is remarkable how little English 
case-law there is on some important points; e.g., the liability of a surgeon who 
operates in an emergency without consent. He is to be congratulated on the 
extensive use wbich he makes in such instances of American and Common- 
wealth decisions—practitioners should be grateful for the introduction to 
these cases. Lord Nathan does appear, however, to have leaned rather too 
heavily on case encyclopedias for hls comparative materials. A balanced view 
of the American law cannot be obtained by random selection of cases from 
particular states; the cases must be supplemented by an examination of the 
periodical literature, none of which appears to have been referred to. 
Similarly the digest approach will not always track down apposite cases 
which appear under another rubric; e.g, the important Canadian case of 
Oook v. Lewis is omitted. 

Lord Nathan poses many interesting problems which have not been decided 
in reported cases, 6.9. whether an anaesthetist may be liable for breach of 
warranty (even in the absence of negligence) if the substance is not reason- 
ably fit to be administered; and he even suggests that such an action would 
have lain in Roe v. Minister of Health. He examines at some length in the 
light of the relevant statutory instruments the relationship between patient 
and practitioner under the National Health Service; but your reviewer 1s not 
convinced that because the practitioner is required to contract with the local 
executive council to tender patients all proper and necessary treatment, it 
follows that a patient from whom treatment is improperly withheld has an 
action against his doctor for breach of statutory duty. Likewise it seems to 
be & non sequitur that because hospitals are made liable in tort notwith- 
standing that they are exercising functions on behalf of the Minister, therefore 
the Minister is not liable (this is one of the rare cases when a relevant 
Ministry of Health circular has not been cited). 

The least satisfactory part of the book is that on Damages, which the 
author added “so as to complete the picture for the purpose of .. . non-legal 
readers.” It discusses hardly any of the many important problems relating 
to medical matters and damages and in the next edition should either be 
omitted or expanded so as to attain the high standard maintained throughout 
the remainder of the book. 

Harry STREET. 


Tur TRANSFER OF CHATTELS IN PRIVATE [INTERNATIONAL Law. A 
Comparative Study. By G. A. Zargmiou. [University of 
London. The Athlone Press. 1956. xx and 227 pp. 80s. 
net.] 


Very shortly after the publication of Dr. Lalive's book (reviewed (1956) 
19 M.L.R. 827) Mr. Zaphiriou has produced another monograph on the 
transfer of chattels in the conflict of laws—a subject which has given rise to 
singularly few' difficulties in the practice of English courts, but which, from 
the point of view of the academic lawyer 1s indeed fascinatingly obscure. In 
this country the most troublesome problem has proved to concern the title to 
chattels (and other property) transferred involuntarily, particularly by way 
of confiscation. It is an advantage of Mr. Zaphiriou's book that he has 
devoted some attention to this question (pp. 117-127), though it cannot be 
said that he.throws much new light on it. The discussion would have been 
capable of considerable expansion and it would, perhaps, have gained in clarity 
if the author, who, as he explains (p. 8), is not concerned with general assign- 
ments had given some guidance on the definition of the term “ chattels.” 
Does he think that, without qualification, it comprises ships or bearer shares? 
It is by no means certain that in connection Wah confiscation all “ chattels” 
are on the same level. 
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Like Dr. Lalive, the author holds that it is the lex situs which governs 
the existence of proprietary rights (Part I). He recognises that the effect 
and extent of this principle is a matter of considerable difficulty, and in 
Part II of his book, therefore, he fully discusses the field of its application: 
conflicts between the proper law of the contract and the lex situs; pre- 
requisites of the transfer; rescission of a sale; the passing of risk; transfers 
by non-owners and so forth. The third Part is devoted to the determination 
of the connecting factor in point of time, to what Mr. Zaphiriou calls 
“dynamic” conflicts. Throughout the author employs the comparative method, 
though one cannot help feeling that the material used by hlm is somewhat 
limited in scope, and though a reader who has Lalive’s book in mind must 
sometimes feel a little bewildered. Thus Mr. Zaphiriou tells us (p. 67) that 
“all Continental legislations and most Continental authors ‘specialise’ the 
question of capacity to transfer which they subject to the personal law of 
the parties.” Dr. Lalive seems to suggest the opposite (p. 128). 

This is the work of a serious student whose arguments, presented with 
moderation, will be found weighty and illuminating. It will force upon 
private international lawyers the discouraging conclusion that no subject can 
ever be said to be exhausted. By way of example, taken at random, the 
reader is invited to study Mr. Zaphiriou on the question whether proprietary 
rights are acquired where an incomplete set of facts occur in country X and 
the goods are removed to country Y (pp. 164 et seg.). He should then read 
Mr. Lalive on the same problem (pp. 147 e£ seg.). He will observe that each 
of these learned writers has his own contribution to make." This in itself 
would be sufficient to welcome Mr. Zaphiriou's book as a valuable addition to 
the available literature in general and the University of London Legal Series 
in particular. 

In his future writings Mr. Zaphiriou will, it is hoped, take greater care in 
following accepted methods for citation and abbreviation. “H.L.R.” for 
Harv. LR., * Zitelman” for Zitelmann, “H.I.P.” for Handbuch des Inter- 
nationalen Privatrechts, *I K.B." for 1 K.B., and similar irritating features 
Should be avoided. 

F. A. Mann. 


STERLING-DoLLaR Dretomacy. By Ricuarp N. Garpner. [Ox- 
ford: At the Clarendon Press. 1956. xxii and 428 pp.] 


Iris no exaggeration to say that this book, though written by a lawyer practising 
in New York, does not contain a single word about law. Yet it is not only 
the courtesy of the publishers who sent the book to the Editors of this Review, 
. but also the contents of the work that merit some comment in a legal periodical. 
In 1951 Mr. Gardner who has had an extraordinarily comprehensive training 
came to Oxford as a Rhodes scholar. Under the guidance of Mr. Roy Harrod 
he decided to write a book on the history of Anglo-American relations in the 
field of economics (and, to some considerable extent, politics) between about 
1941 and 1947. This work, written with great lucidity and a remarkable degree 
of academic detachment, deals with the financial implications of the Atlantic 
Charter, Lend-Lease, the developments leading to the creation of the Inter- 
national Monetary Fund and the Bank for Reconstruction, the American Loan 
of 1946, the policies surrounding the Havana Charter and many incidental 
matters. Multilateralism, the convertibility of sterling, stability of currenctes, 
the fate of the sterling balances, Imperial Preference and American tariffs— 
these are some of the most important issues which dominated .the period and 
which the author describes. He draws a picture of the principal personalities, 
such as Lord Keynes, Harry Dexter White, Clayton, Cordell Hull, Vinson, 
Snyder and many others. He explains the changing political forces which 
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determined the course of events, and sets forth the manifold influences, mis- 
conceptions and prejudices which contributed so largely to eventual failure. The 
author lets the facts speak for themselves and frequently refrains from criticism 
80 as to allow or rather force the reader to draw his own conclusions. Many of 
these will be of a political character or affect one's judgment of personalities, 
What concerns readers of this Review, however, lies in the fact that Mr. Gardner 
provides the historical background without which the international lawyer 
interested in international finance and economics or in such institutions as the 
International Monetary Fund cannot understand his subject. The number of 
those who, as lawyers rather than students of economics and politics, will be 
attracted by Mr. Gardner's book is bound to be small. But their gratitude to 
the author and their admiration for hls scholarship will be great. 
F. A. Maxx. 


Tux Canvo CnausE. A Problem of Inter-American and International 
Law and Diplomacy. By Donaup R. Sura. [Minnesota 
University Press. London: Cumberlege. 1956. xv and 828 
pp. £2 5s. net.] 


Tuere are few problems more pressing, either in international law sensu 
stricto or in international affairs generally, than that of providing some means 
whereby private capital can be attracted to the so-called “underdeveloped ” 
countries. As is well known, the flow of this capital is impeded at present by 
fears of expropriation on the one hand and exploitation on the other hand. 
It is the great merit of this book that the purely legal problems of the Calvo 
Clause are seen and studied against this wider background. The author, who ` 
is a member of the political science faculty in the Milwaukee division of the 
University of Wisconsin, has indeed succeeded in making a valuable and 
- much needed contribution to the study of international economic law. 

The book begins with a summary of the basic principles of the famous 
“Calvo Doctrine.” These are stated as follows: (1) “that sovereign states, 
being free and independent, enjoy the right, on the basis of equality, to 
freedom from interference of any sort by other states, whether it be by force 
or diplomacy”; and (ii) “that aliens are not entitled to rights and privileges 
not accorded to nationals, and that therefore they may seek redress for 
grievances only before the local authorities.” Professor Shea next considers 
the varied and, on the whole, abortive attempts of the Latin American 
countries to enforce this doctrine by treaty, by constitutional provisions and . 
by municipal legislation. The Calvo Clause consists essentially of an attempt 
to enforce the Calvo Doctrine by contractual stipulation and operates as 
follows. An alien contracting with a Latin American government is obliged 
to accept a clause in his contract.which states that in all matters relating to 
the contract he shall be considered as a local national and shall not be entitled 
to seek diplomatic intervention on his behalf by his own government. Many 
writers regard the Galvo Clause either as superfluous or as invalid. In so 
far as it prevents the alien’s own government from intervening until “local 
remedies" have been exhausted, it is superfluous because that is already the 
position under general international law. In so far as it purports to prevent 
the alien’s government from intervening at all it is invalid because an 
individual citizen cannot under international law waive the rights of his own 
State. 

Professor Shea shows, however, that the traditionally contemptuous 
attitude of North American and European writers towards the Calvo Clause 
is defective in a number of ways and is not supported either by the arbitral 
decisions or, on the whole, by the practice of their own governments. While 
it may be true that the arbitral decisions before 1926 give no firm indication 
of the law one way or the other, there i8 no doubt that, subsequent to the 
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decision in the North American Dredging Company case in that year, it has 
become very difficult to hold that the Calvo Clause has no legal effect whatever. 
This case-was of particular importance because the arbitration agreement 
contained a provision waiving the necessity of exhausting local remedies, with 
the result that the Calvo Clause could be considered on its merits and free of 
its supposed connection with the local remedies rule. Although Professor 
Shea is critical of the award he acknowledges the importance of the decision 
of the arbitrators to give a limited legal effect to the Calvo Clause, and he 
concludes: “ The true importance of the case lies in the fact that the commis- 
sion held that the Clause was binding on the individual in that it precluded 
him from presenting to his government any claim connected with the contract, 
but not binding on his state in that it would not prevent his government from 
espousing a claim based on the violation of international law.” 

Professor Shea has no difficulty in showing that the view that the Calvo 
Clause binds the individual alien, but does not prevent his government from 
intervening in cases of a “denial of justice,” has received a good deal of 
support from governments and subsequent arbitral decisions. This view has 
merit in that it represents & compromise between the extreme positions taken 
up in Latin America on the one hand and in North America and Europe on 
the other hand. But it is no real solution. It merely converts the difficulty 
from one of applying the Calvo Clause—which is after all a written text— 
into one of applying the vague concept of a “denial of justice.” Moreover, 
although the effect of holding that the Calvo Clause binds the individual may 
be to bar claims under claims conventions which require that the claim be 
actually * presented" by the individual to his government—as happened in 
the Dredging case—such an interpretation of the Calvo Clause may be 
altogether without effect in those cases where a State purports to espouse a 
claim that has not been formally “presented” to it. Even if this difficulty 
be admitted to be academic rather than practical, it remains true, as 
Professor Shea points out, that the problem of the Calvo Clause is really 
only part of & much larger problem, that of the status of the individual 
under international law. In Professor Shea’s opinion, these questions may 
find their ultimate solution in the establishment of an international court to 
which aggrieved individuals may appeal directly. 

It is not surprising, therefore, that Professor Shea 1s unable to come to 
any very definite conclusion as regards the present status of the Calvo Clause, 
let alone as regards its future. But this in no way detracts from the value 
of his survey. As a result of correspondence with United States embassies 
in Latin America he 1s even able to make known & good deal of information 
of a kind which it is otherwise very difficult to discover. Thus, it appears that 
today the Calvo Clause is used extensively by Mexico, Nicaragua, Venezuela, 
Ecuador, Paraguay and Peru; less extensively by other Latin American 
countries; and hardly at all by Argentina (despite the Argentinian origin of 
Calvo himself) Haiti and the Dominican Republic. The information thus 
made available about the commercial practice of the Latin American govern- 
ments should ensure that this book is of value to a far wider circle than that 
consisting merely of specialists in international law. 

: D. H. N. Jonxsox. 


Law AND STRUCTURES oF SocnrrL Action. By KrwwETH S. 
CARLSTON, Professor of Law in the University of Illinois. 
Library of World Affairs, Volume 80. [London: Stevens & 
Sons, Ltd. 1956. xii and 288 pp. 85s. net.] 


Tuis book is devoted, in essence, to a survey and an analysis of the legal 

relationships arising between the individual and the political and economic 

organisations, both municipal and international, of which he is a part. The 
Vor. 20 28 
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author’s thesis is that law emerges from, and is a reflection of, social behaviour; 
as a result he approaches an examination of the organisational life of a society 
by means of a study of the psychological and sociological bases of law. A strong 
hint of his own position is contained in a significant quotation from Holmes 
with which the book is prefaced 

“To be master of any branch of knowledge you must master those which 
lie next to it. And thus to know anything you must know all." 

Professor Carlston establishes his thesis that Jaw is an instrument of social 
control through an examination of differing forms of group action and inter- 
action in primitive legal systems; his conclusion that “living law” is simply 
a combination of “norms” of behaviour is then, after a brief and rather 
unsatisfactory excursus on the “institutionalisation” of law in the Roman 
Empire and in England (pp. 88-52), applied to the concept of the sovereign 
State. Following Max Weber he adopts a “ behaviourist ” definition of the State 
from the point of view of the existence and acceptance of authority (p. 60) ; most 
Western lawyers would agree with bis conclusion that the distinguishing 
characteristics of the Democratic State should be its insistence on the individual 
rather than the group as the focal point for its system of municipal values 
(pp. 62-84), and its emphasis on negotiation and the sanctity of contract in its 
international relations (pp. 116-127). 

Following upon this his examination of law in the world community (pp. 128- 
189) is, to the present reviewer, the most interesting and convincing part of the 
entire work. Once again a quotation from Holmes sets the keynote (p. 171) : 

* For the rational study of the law the black-letter man may be the 
man of the present, but the man of the future is the man of statistics and 
the master of economics." 

The “ societas gentium " is seen to derive from economic interdependence; surely 
then the most useful road to world peace may be found through the international 
economic and service organisations, the “ specialised agencies" of UNO, rather 
than through the operations of national governments? This is a view that has 
come increasingly to the fore in recent years and Professor Carlston argues 
persuasively for greater co-ordination of international economic activity rather 
than an extension of propaganda based on “internationalism” (pp. 178-189). 
Many international lawyers will feel sympathy with these arguments, yet they 
represent an over-simplification of the extra-legal problems involved; it is not 
enough to dismiss the fundamental political division between East and West 
with the assumption that an “equilibrium of force and interest” will arise 
and be maintained by mutual agreement. 

In the last part of the book (pp. 194 e£ seq.) the author examines some legal 
problems posed by economic organisations within the municipal law of the 
U.S.A. His study of American anti-trust laws since the Sherman Act of 1890 
links up well with a final short comparative survey of the problem of monopolies 
in general, of the place and protection of the individual within the framework 
of the labour unions, of collective bargaining, and of international and national 
controls on restrictive business practices. Although these are all highly 
specialised flelds of study Professor Carlston is able to show that the legal 
objectives to be sought here are identical with those underlying his earlier 
chapters—the correlation of freedom with responsibility in both municipal and 
international law and the destruction of the myth of state independence. 

Fortunately, bearing in mind these objectives and the author's method, the 
book possesses the twin virtues of clarity and cogency; in spite of much close 
reasoning and compression, in spite of its occasionally strained use of language, 
the text is very often compelling, original and stimulating. The reader’s respect 
is soon gained and the value of the text is enhanced by a bibliography and 
footnotes which give evidence of a most extensive, but selective, range of 
authorities. This is a worthy addition to the “Library of World Affairs” 
and has much of interest to offer on many widely differing aspects of law in 
human society. 

K. R. Sımmoxns. 
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ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS. HERAUS- 
GEGEBEN VON DEN MITGLIEDERN DES BUNDESVERFASSUNGSGE- 
RicHTS. Vol. 4, 1956. [Tübingen: J. C. B. Mohr (Paul 
Siebeck). viii and 448 pp. DM 25.] 


ArPLICATIONS to the Supreme Constitutional Court are nowadays held to be 
a legitimate way of solving political problems in Germany. At least the 
Socialist Party seems to be convinced that a defeat in a parliamentary debate 
can best be made good by disputing in court the legality of those measures 
which the parliamentary majority has approved. Whatever one may think of 
the political wisdom of such a course, there can be little doubt that it has its 
distinct advantages for lawyers. The work of the Federal Constitutional 
Court would, no doubt, attract far less interest 1f it did not include those 
cases which were brought before the court's attention in this manner. 
Undoubtedly, the decision on the constitutional admissibility of the Saar 
Statute forms the most interesting part of the present volume. The Socialist 
members of the Bonn Federal Parliament had petitioned the court to declare 
the Federal law relating to the Saar agreement with France to be uncon- 
stitutional. The main argument, submitted by the pet{tioners, was that the 
Saar Statute, which was to be in force until the Peace Treaty, did not 
provide in the Saar Territory the maintenance of the full legal guarantees 
of basic rights of individuals which were prescribed by the Basic Law. The 
court had little difficulty in refuting this argument: the Saar Statute was 
intended to bring to an end a régime which had guaranteed the basic rights 
envisaged in the Basic Law to an even lesser degree than did the Saar 
Statute. International agreements designed to make conditions on German 
territory correspond better than before to the criteria stipulated by the Basic 
Law were in the court's view not to be invalidated on the ground that they 
failed to bring about a perfect solution immediately. It is perhaps not without 
significance that the court felt justified in dismissing the complaint raised by 
no fewer than 174 members of the German Parliament, on the strength of 
arguments, which essentially are not legal conclusions, but sound political 
common sense. Eventually, in fact, the Saar Statute was not adopted, because 
of the adverse vote which it received in the plebiscite. But the proceedings 
in the German Federal Constitutional Court undoubtedly retain a considerable 
_ political, historical and sociological interest. 

E. J. Coun. 


THe British Yean Book or INTERNATIONAL Law. 1956-1956. 
(Vol. XXX) [Oxford University Press. 1957. 867 pp. 
56s. net.] 


In the first of the nine articles, which make up the principal content of this 
issue of the Year Book, Sir Hersch Lauterpacht assesses “ Brierly’s Contribution 
to International Law." He finds this in the field of the philosophy of inter- 
national law and he extracts from Brierly’s writings a number of basic principles 
which were developed in response to the challenge of his times. "This account 
of Brierly’s philosophy succeeds in painting a clear picture of a mind distin- 
guished by integrity and independence, rather than originality, by conscientious- 
ness and urbanity, rather than forcefulness. The history of the same period 
. provides the subject for an article on the “ Decline of the Optional Clause” 
by Professor Waldock which concludes with some suggestions to remedy the 
defects of the present system. The International Court also provides the theme 
for another article, by Sir Gerald Fitzmaurice, which continues the survey of 
the work of' the Court between 1951-1954 begun in earlier volumes of the Year 
Book. The United Nations forms the subject of articles by Dr. Bowett, who 
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examines the meaning and theoretical basis of collective self-defence, in general 
and under Article 51 of the Charter, and by Mr. Johnson, who writes on the 
effect of resolutions of the General Assembly. Professor Bentwich describes 
the legal machinery established to secure restitution and compensation for the 
victims of the Nazis. Dr. Looper explains the solutions proposed to meet the 
difficulties of federal states in implementing treaty obligations and concludes that 
a “ technique for reconciling federalism with the new internationalism has yet to 
be devised.” Mr. E. Lauterpacht examines the meaning of munitions de guerre 
under the Hague Regulations concerning the law of war. Finally, there is an 
article on Private International Law, contributed by Dr. Cheshire who claims 
that the decision of the Court of Appeal in The Assunzione constitutes a decisive 
endorsement of the objective theory of the proper law of a contract. 

These articles, followed by notes and by comments on English decisions and 
reviews of books complete a volume which maintains fully the high standards 
of scholarship and topicality of the British Year Book of International Law. 

J. U. 


REFLECTIONS or THE LAW IN LITERATURE. By F. Lyman WiNDOLPH. 
Pennsylvania: University Press; London: Oxford University 
ess. 1956. 88 pp. 22s. net.] 


Tue law and literature have many connections and on reflection it is astonishing 
how many great authors started their lives as lawyers. Fielding was a 
magistrate: Scott an advocate of the Edinburgh Bar: Dickens a lawyers clerk: 
even Henry James—incredible though it may seem—went to the Harvard Law 
School  James's view of the law as expressed through the mouth of the hero 
of his first and favourite novel * Roderick Hudson” is, however, far from 
flattering. * This morning," says Roderick, “I took the bull by the horns. I 
picked up an armful of law books that have been gathering the dust in my room 
for the last year and a half and presented myself at the office. ‘Allow me to 
put these back in their places,’ I said, ‘I shall never have need for them more— 
never more, never more, never more!’ ‘So you've learned everything they 
contain?’ gays the great Striker, leering over his spectacles: ‘better late than 
never.’ ‘I’ve learned nothing that you can teach me,’ I cried. ‘But I shall tax 
your patience no longer. I’m going to be a sculptor. I’m going to Rome to 
work at that. So now there! I won't bid you goodbye just yet; I shall see 
you again. But I bid goodbye here with enthusiasm to these four detested 
walls—to this living tomb! I didn’t know till now how I hated the place! My 
compliments to Mr. Spooner and my thanks for all you’ve not made of me.’” 
Roderick eventually paid the full penalty for such temerity, for he ended his 
career prematurely at the foot of a Swiss cliff. 

Mr. Windolph thus made a happy choice in selecting as his topic for the 1955 
North Foundation Lectures at Franklin and Marshall College “ reflections of 
the law in literature,” and his three charming lectures are now reproduced in 
permanent form. One is somewhat dismayed, however—even in these days of 
expensive books—by its price. Twenty-two shillings for a book of eighty-three 
pages seems monstrously high. 

For his first essay “ Trollope and the Law,” the author has selected one of 
the political novels * Phineas Redux," less well known than the Barsetshire 
series, but no less interesting and as delightfully written. Phineas, the hero, is 
a barrister with parliamentary ambitions, who becomes involved in a murder 
case, not as an advocate but as a suspect! There is nothing of the mystery 
novel about the book which is of quite a different character from “ Edwin 
Drood" or “The-Moonstone,” since Trollope reveals from the beginning both 
the innocence of his hero and the identity of the guilty party. The interest 
of the novel thus hinges on what the police are going to think and the action 
they will take. Using the plot as a peg Mr. Windolph conveys a great deal 
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of useful information about English law to his American audience, and although 
the theme is somewhat slight, the essay is gracefully executed. 

Mr. Windolph’s second essay has Shakespeare for its subject. Some have 
maintained that Shakespeare served a youthful apprenticeship as a lawyer's 
clerk, basing this opinion on the technical knowledge of the law shown in so 
many of his plays, and an allusion by Thomas Nashe to an “ English Seneca,” 
who had left “the trade of Noverint" (law-scrivener) and was capable of 
writing “whole Hamlets.” Most scholars, however, are now agreed that the 
allusion was to Thomas Kyd, the author of an earlier Hamlet which Shakespeare 
used as a source for his own play. Lord Campbell certainly credited Shakespeare 
with vast legal knowledge and actually wrote a book on the subject “ Shake- 
speare's Legal Requirements,” less well known that his “Lives of the Lord 
Chancellors,” which according to Wetherell, “added a new terror to death,” 
but well worth reading. After an exhaustive survey Lord Campbell concluded 
that “to Shakespeare’s law, lavishly as he propounds it, there can neither be 
demurrer nor bill of exceptions nor writ of error.” As always, Lord Campbell 
was inaccurate, and discovered less than a hundred legal allusions in the plays, 
while Mr. Windolph who combines the burrowing mole-like qualities we have 
come to associate with American scholars with a charm of style which they 
alas seldom possess, has unearthed three hundred. He endorses the opinion 
of Sir Sidney Lee that the law thus presented is “a mingled skein of accuracy 
and inaccuracy” and the errors “far too numerous and important to justify 
on sober inquiry the plea of technical experience.”. Mr. Windolph’s homely 
conclusion ig thet “Shakespeare simply kept his ears open, as his custom was.” 
Two famous scenes from Shakespeare are discussed in the course of his essay 
—the graveyard scene in “Hamlet” and the trial scene in “The Merchant of 
Venice.” He traces the graveyard scene to the famous case of Hales v. Petit, 
a coroners inquiry into the suicide of Sir James Hales, who was one of Lady 
Jane Grey's judges, and possibly suffered from a troubled conscience. As to 
the trial scene in “ The Merchant of Venice,” he reveals its many inconsistencies 
and takes Lord Campbell to task for his opinion that the trial was “duly 
conducted according to the strict rules of legal procedure.” Academic lawyers, 
however, cannot but approve of Shakespeare’s handling of the case, in view 
of the extreme deference paid to the views of Portia, who in her role of visiting 
jurisconsult from Rome virtually decided the case. Nevertheless, how much 
simpler it would have been for Antonio to apply for en injunction against 
Shylock! In fairness to Shakespeare, however, one must remember that the 
scene was Italy where the blessings of Equity have never been known. 

Mr. Windolph's final essay is “Browning and the Law,” and in it he 
considers “The Ring and the Book," based on a seventeenth-century Italian 
story of passion and murder, ending in the trial of the guilty parties. These 
essays may not be “ prose gems” as the publishers claim, but they certainly make 
pleasant reading and have a delicate tincture of erudition which never becomes 
oppressive. 

Norman Sr. Jonn-Srevas. 


A Source Book ap History or ADMINISTRATIVE Law IN 
ScotuanD. Edited by M. R. McLarry, M.A., and G., CAMPBELL 
H. Paton, M.A., LL.B. [Edinburgh: William Hodge and Co., 
Ltd. 1956. 244 and (index) 28 pp. 21s.] 


Juprcnr Process uron Brives 1219-1582. By Hxcrog Mc- 
KECHNIE, Q.C., B.A., LL.B. [Glasgow: Jackson, Son & Co. 
1956. 81 pp. 5s.] 


Tue first of these works 1s not strictly a source book. It is rather a serles 
of historical articles on different aspects of administration in Scotland, all by 
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different authors. It covers both structure (of central and local agencies), 
and functions, and the articles are in the main straightforward accounts of 
statutory developments. They are not always proportionate in length to the 
importance of their subject-matter. Roads and Bridges get rather more 
space than does Education, and partly because of this and because of the ` 
form of the book, it is often difficult for the reader to get a general picture. 
Nevertheless, in & difficult subject the book does provide a useful guide to the 
sources and material The development in Scotland has in many ways differed 
fundamentally from that in England, and those familiar with the larger system 
can here find signposts to the differences. ` 

The second work is a reprint of the David Murray lecture delivered by 
Sherif McKechnie in 1956. He is concerned with the scope, development and 
decay of the system of judicial brieves as a means of instituting proceedings. 
The account is a carefully documented one which challenges some existing 
views (including those of Lord Dunedin on the influence of English ptocedure 
in this matter) Though in different territory this lecture, too, opens up 
unfamillar ground, and suggests routes for further exploration. It is a worthy 
member of a distinguished series. 


Coevanraeur Law Symposrum No. 7. Sponsored by the American 
Society of Composers, Authors and Publishers. [Columbia 
University Press; London: Cumberlege. 1956. xvi and 252 
pp. Price in U.K. 82s. net.] 


Tuis further symposium in the A.S.C.A.P, series consists of six essays on 
copyright submitted from various American Law Schools for the 1954 National 
Award in the Nathan Burkan Memorial Competition. All are of a high 
standard and contain matter of interest in the U.K. at a time when we are 
seeking to reform our copyright law. Especially is this so in the case of the 
winning essay, “ Publication and the British Copyright Law,” by Raya S. 
Dreben of the Harvard Law School. English readers should not be deterred 
by the occasional jarring note struck by the author's unfamiliarity with the 
English background (6 g., “ Lord Haldane was not a lawyer but the Secretary 
of State for War" (p. 28). An American, of all people, might have been 
expected to realise that he could be both!) and by the use of American, rather 
than English, idiosyncrasies of legal terminology (“Judge Wiles,” etc.). 
Other papers deal with the vexed question of the term of copyright (favouring 
the English rather than the American solution), with the Universal Copyright 
Convention, with Judge Learned Hand's copyright opinions, and with various 
aspects of the economics of literary property. All are well-written works of 
considerable research and well worth reading. 


L. C. B. G. 


- EnsRECHT. Erm LenrBUCH von Tueopor Kier. Tenth edition. 
By HrLmur Come, Professor at the University of Frankfurt, 
Main. [Tübingen: J. C. B. Mohr (Paul Siebeck). 1956. 
xv and 568 pp. DM 84.] 


As a rule the great classical or semi-classical textbooks deteriorate in the 
hands of their latter-day editors. In Professor Coing’s able hands Kipp’s 
handbook of the German law of inheritance, which forms the fifth part of the 
standard textbook on the German Civil law by Enneccerus, Kipp and Martin 
Wolff, has been spared this fate. On the contrary, it may well be said that 
it has, in addition to preserving those features which have justly made it 
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famous, acquired fresh merits, making it a better book than it was before. 
While the lucidity of its exposition has been fully retained, arrangement and 
style are improved and the historical references as well as those parts which 
deal with problems of a deontological character are carefully revised and 
extended. Above all, the editor has introduced systematic references to other 
Central European laws as well as to English, French and Italian law. There 

-can be few fields of law where even an average practitioner will be more 
frequently in need of some guldance on foreign law and where even the 
shortest statement of the elements of foreign legal systems can do a greater 
amount of good. The learned editor's work in this field is particularly com- 
mendable, both for the skill of selection and the accuracy of his explanations. 
The references to non-German legal literature should, however, be brought up 
to date. To say that there is no “compulsory portion” in English law is no 
doubt literally correct. But the Inheritance (Family Provision) Acts should 
have been mentioned. To non-German users this work will continue to provide 
the best introduction to a complex subject. 


E. J. Coux. 


INTERNATIONAL Tax AGREEMENTS, Volume VI, United Nations. 
Department of Economic and Social Affairs. Fiscal and 
Financial Branch. [New York 1956. U.N. Publications Sales 
No. 1956 XVI.1. and -262 pp. 14s. net. H.M. Stationery 
Office. ] 


Tus English legal practitioner unlike his European Continental colleague is 
not supplied either by H.M. Statlonery Office or by the book trade with those 
conveniently sized reprints of legal texts in the various special fields which 
form the kernel of Continental lawyers’ libraries. The present inexpensive 
reprint of international tax agreements concluded between 1949 and 1955 
will, no doubt, be of some use to a few practitioners in this country, in par- 
ticular because it contains no fewer than eleven double taxation conventions 
lately concluded by H.M. Government. Unfortunately this is by no means 
a model edition There is no index. Many of the individual reprints con- 
tain mysterious lines filled with nothing but dots. It is left to the reader's 
imagination to guess what they represent. No reference to the original 
publication 1s given; this is, of course, particularly regrettable in the case of 
those agreements which were not concluded in English and of which this 
book contains an English translation only. The English version or a trans- 
lation only is reprinted. 'The dates of ratiflcation are not stated. Surely, 
the organisation responsible for this publication with its unrivalled facilities 
of production and distribution could have done & great deal better. 


E. J. Conx. 


Current Law Year Boox, 1956. Master Volume, 1952-1956. 
Current Law Citator, 1947-1956. [London: Sweet & Maxwell, 
Ltd.; Stevens & Sons, Ltd. 1957. Two Volumes—£4 4s. net.] 


Trese volumes carry the art of indexing to the highest pitch of perfection by 
introducing a “master volume," which combines the usual entries for 1956 
with skeleton entries covering the years 1952-1955. The Index then combines the 
mformation collected In this master volume with that given in the Consolidation 
Volume for 1947-1951 so as to cover in easily accessible manner the whole 
period 1947-1956. This period is also covered by the Index of Articles and 
in the separately issued Current Law Citator. 
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Tux IwpraN Contract Act (9 of 1872). Vols. 1 and 2. By V. V. 
CurraLEY and.S. Appu Rao. [Nagpur:. Lawyers Co-Operative 
Publications, Ltd.] 


Tue .CHEQUE IN Law AND Pracricx. An Appraisal of the Bill of 
Exchange Act, 1882. By MAURICE Moniz: 50 pp. The 
Institute of Bankers. Spring Lectures, 1957. 10 Lombard 
Street, London, E.C.8. 2s. 6d. ^ - 


Tug Prace or Law AND TRIBUNALS IN INTERNATIONAL RELATIONS. 
A Ludwig Mond Lecture delivered in the University of 
Manchester by Lord McNair, q.c. 20 pp. [Manchester: 
Manchester University Press. 1957.] 


Mrxep Cuanities. By the late A. H. Wirners. With a modern 
‘Commentary by Spencer G. Maurice. Being a reprint from 
The Solicitors’ Journal. 24 pp. [London: The Solicitors’ 
Law Stationery Society, Ltd. 4s. net.] 


Laws or THE STATE Or ISRAEL. Vol. 8, 5714-1958-1954. 281 pp. 
Ministry of Justice, Jerusalem. 


THE APPORTIONMENT OF Damaces Act, 1956. By R. G. McKERRON, 
Q.C., D.C.L. 42 pp. [Capetown: Juta & Co., Ltd. 1956.] 


„FINANCING or HOUSING AND COMMUNITY IMPROVEMENT PROGRAMMES. 
Department of Economic and Social Affairs. United Nations, 
New York. 6l pp. 1957. [London: H.M. Stationery Office. 
48. 6d.] J 


INTERNATIONAL PoLrriCAL Scrence ABSTRACTS, Vol. VI, No. 4, 
1956, Vol. VII, No. 1, 1957. [Oxford: Basil Blackwell. 12s.] 


Tue Law List, 1957. Editor Lesum C. E. Turner. xxiv and 
2489 pp. [London: Stevens & Sons, Ltd. £1 15s.] 


Heywoop & Massey. Court or Prorecrion Practices. , First 
Supplement (to April 1, 1957) to Seventh Edition. By Donard 
G. Hunt and Jonn F. Pures. [London: Stevens & Sons, 
Ltd. 6s. 6d. net.] 
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VICARIOUS LIABILITY AND THE MASTER’S 
INDEMNITY 


(continued from p. 285) 


THE only philosophy of vicarious liability that will satisfy everybody 
is one based on ** public policy ” or ** social necessity." But it will 
not do merely to invoke these phrases—as Holdsworth did the first, 
and as Lord Simonds did the second '—without some explanation 
of how vicarious responsibility promotes or serves them. There are 
in fact two possible explanations, one related to the notion of fault 
and one to the economic distribution of risk. 


Vicarious LIABILITY A8 RELATED TO THE MasrER'Ss FAULT 
The first line of argument is to say that vicarious liability is justified, 
on grounds either of moral reparation or of deterrence, because of & 
presumption of the master’s fault. When a servant commits a 
tort in the course of his employment, the master is very often guilty 
of what German lawyers call culpa in eligendo or culpa in inspiciendo. 
The ‘control’? theory of liability in effect amounts to the same 
assertion. Control may be of some legal value in establishing the 
technical relation of master and servant, but it is not (as it is some- 
' times treated °) in itself a philosophical basis of vicarious liability— 
excépt through the manufacture of yet another principle of natural 
justice. ‘The control theory makes sense only by linking it to the 
presumption of fault. Even so, it works imperfectly. The person 
with real control over the crew of a ship is the captain or master, 


1 Holdsworth, viu, 477; Mersey Docks and Harbour Bogrd v. Coggins d Griffiths, 
Ltd. [1947] A.C. at 18. oldsworth referred to dicta of Holt C.J., but these 
were little more than the rule itself dressed up. 

2 Thus Denning L.J. said: "' The reason why the employers are liable is not 
because they can control the way in which the work is done—they often have 
not. suficient knowledge to do so—but because they employ the staf and have 
chosen them for the task, and have in their hands the ultimate sanction for 
good conduct, the power of dismissal" (Cassidy v. Ministry of Health [1951] 
2 K.B. at 360 (C.À.)). 
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yet he is not liable for the torts of the crew ?; the owners, who are 
liable, are far away and may have no competence in maritime 
matters. 

If the employer is at fault, why is not the plaintiff left to an 
ordinary action against him for personal negligence? The answer 
generally given is that it is difficult to prove negligence, particularly 
where the proof requires the evidence of employees of the master. 
The impulse of loyalty, not to say self-interest, is strong, and can 
completely distort the truth. Another reason, which has already 
been referred to, is that the plaintiff may not even know which 
servant committed the tort, though it may be clear that one of the 
defendant's servants must have done so, and must have been negli- 
gent, and there may be an unprovable possibility that the master 
also was negligent. If the master were not liable, in the absence of 
positive evidence of personal fault, not only would there be no 
incentive for him to take the initiative in discovering which of his 
servants was at fault, but there would be no incentive for him to take 
steps to prevent it recurring. 

Tbe objection to the fault theory of vicarious liability is a familiar 
one. It is that the master is not allowed to shield himself by proving 
that he exercised care. Those judges who base the liability upon 
fault find themselves obliged to add, in effect, that the base is 
smaller than the superstructure.* There are circumstances when 
the master can prove beyond doubt that he exercised all possible 
care. He may, for example, have given his drivers a reasonable 
time schedule, forbidden them to race, and enforced his order by 
dismissal of offenders; yet he will still be liable for an injury 
occasioned if a driver races in disobedience to orders. There is no 
way of reconciling this with a theory of presumption of fault, unless 
the presumption is the irrebuttable kind that merely creates a legal 
fietion. In Germany and Switzerland they manage to get on without 
vicarious liability, being merely especially careful to see that the 
master does not exculpate himself unless he proves that his whole 
System was a careful one.* That is a true system of liability for 
fault, the plaintiff's difficulties being assisted by shifting the burden 
of proof and by a certain reluctance to find for the master. In 


3 At one time in the old Court of Admiralty the master of the vessel was liable 
for the torts of the crew: Holdsworth, vui, 250. 

4 '' The master is chargeable, for the master at his peril ought to take care what 
servant he employs; and it is more reasonable that he should suffer for the 
cheats of his servant than strangers °: per Holt CJ. in Wayland's Case (1707) 
8 Balk. 284. ''If the question is where that [vicarious] responsibility should 
lie, the answer should surely point to that master in whose act some degree 
of fault, though remote, may be found... . If an accident then occurred 
through his [the servant's] negligence, that was because they had chosen him 
for the task, and they cannot escape liability by saying that they were careful 
in their choice ": per Lord Simonds in Mersey Docks and Harbour Board v. 
Coggins £ Griffiths, Ltd. [1947] A.C. at 18; cf. per Denning L.J, in Broom 
v. Morgan, above, p. 230, n. 98. 

5 T. B. Barlow in (19039) 56 S.A.L.J. 218: same, The South African Law of 
Vicarious Liability (Cape Town, 1939). 
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countries like France, Holland and the common-law countries, 
which make the master responsible for the act or default of his 
servant irrespective of the question of the master's negligence, it is 
not completely convincing to justify the rule by referring to this 
negligence. 

One writer attempts to justify the law by saying that liability 
without proof of fault is a better way of exacting a high standard of 
care than liability for fault. If the liability is only for fault, the 
plaintiff has the difficulty of evidence to contend with, and the 
possibility that the court will find that reasonable care has been taken. 
li the master is made liable irrespective of fault, these escape-holes 
are closed. With human nature as it is, a penalty for not hitting a 
target is a better incentive to effort than a penalty for not taking 
reasonable steps to hit it.^ Although there is a measure of truth in 
this argument, some countervailing considerations must be men- 
tioned. In the first place, the prevention of injury is not generally 
regarded as the sole aim and self-sufficient justification of the law of 
tort. Were it so, the argument would result in strict responsibility 
for harm caused by the defendant, however remotely. No one has 
suggested this as a serious-possibility ; it would be neither a workable 
nora justlaw. The aim of deterrence is tempered by considerations 
of practicability and justice. Secondly, and as a particular example 
of the first point, in many situations it is not the master who is in the 
best position to prevent injury being caused by a workman, but 
some superior servant of the master’s, such as a foreman. If the 
avoidance of harm justifies the imposition of legal liability to any 
degree, one would expect striet responsibility to be cast on all the 
superior servants of the offending workman. In fact the law does 
not do this. It is true that a foreman does not select his subordi- 
nates, and so cannot be guilty of culpa in eligendo. But he can be 
guilty of culpa in inspiciendo, if he is regarded as under a duty of 
care. Moreover, the managing director of a company is just as far 
removed from the law of vicarious liability as a foreman; and yet he 
often does choose the servants. If vicarious liability were a way of 
exacting care, it should be imposed upon the director, so that the 
damages came out of his own pocket, and not upon the company, 
when the damages may really come out of the profits of the share- 
holders, who have no kind of control over what goes on. This 
imposition of liability upon the company is probably the result of 
the mechanical logic of corporate personality rather than of any 
theory of vicarious liability; from the latter point of view, it is not 
reconcilable with any theory except the commodum theory. In the 
third place, since any person is allowed to insure himself against 
liability for negligence, the deterrent aspect of the law of negligence 
does not take priority; it is subordinated to the reparative aspect. 


* Warren Seavey in Harvard Legal Essays (1984), 488 at 448. Another writer to 
stress the deterrent aspect of vicarious liability was Lundstedt, Superstition or 
Rationality tn Action for Peace! (London, 1025) 65-67. 
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From the reparative point of view, the theories so far considered 
fail to give a completely satisfactory answer to the question why 
the master should be liable in damages although he has not been 
at fault. 

Notwithstanding all these objections, the proposition that 
vicarious liability tends to make masters more careful is obviously 
true. It is also true to say that in many cases the courts are 
incompetent to inquire into the safety measures that may be expected 
of the employer. This is because the devising of such measures 
generally involves an intimate knowledge of the master’s business, 
as well as scientific and technical ingenuity, which cannot be expected 
of the plaintiff or his counsel in an action against the employer. 
More will be said upon this at a later stage of the argument. 

We may now consider the relevance of the theory of the master’s 
fault to the question of indemnity against the servant. If taken at 
its face value, the theory may be thought to permit the division of 
loss between the parties, part being allocated to the servant because 
of his actual fault, and part to the master because of his actual or 
fictitious fault. However, a mere statement of this possibility seems 
enough to discredit it. There is no rational ground for assessing 
damages on the basis of fictitious fault. Therefore, if the court is 
satisfied that the master is not actually at fault, the fault theory 
affords no basis for making him bear any part of the damages. 


Vicarious LIABILITY AND THE Economic DISTRIBUTION or Risx 


The theories of vicarious liability so far considered are the old- 
fashioned ones. In the present century a new advance in thought 
has been made on the basis of economics.” This commences with the 
proposition that the risk of injury or damage arising out of a business 
enterprise should be regarded as a running expense of the enterprise 
and borne by the entrepreneur, just as he bears the costs of his raw 
materials and overheads. He can, after all, insure against liability, 
just as he insures against fire. If the argument were to stop at this 
point, it would not be persuasive, because to say that an entre- 
preneur—or, to speak English, an enterpriser—can bear a risk is not 
to show that he should bear it. However, & notable step forward in 
theory was taken when it was observed, by American jurists, that 
the enterpriser did not himself bear the risk. Since the insurance 
premium becomes an item in his costs, he passes it on to his 
customers, by raising the price of his products or services; hence the 
risk is ultimately borne by his customers, who may directly or 
indirectly be the community at large. To turn the undeserved loss 


7 See Wurzel in The Soienoe of Legal Method (Modern Legal Philosophy Series) 
409-411; Smith ım (1923) 28 Col L.Rev. 444, 716; and particularly Douglas in 
(1029) 88 Yale L.J. 584, 720. Denmng L.J. said: ‘* Recent legislative and 
judicial developments show that the criterion of lability ın tort is not so much 
culpability, but on whom the risk should fall. Notable examples occur in the 
liability of a master for or to his servant, and in the escape of dangerous 
things ": White v. White [1960] P. at 59. 
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of the individual into the loss of the community may accord with 
sound social and economic policy. By distributing it among the 
many, it becomes more easily borne. 

On this view, the argument for vicarious liability is the same 
as the argument for any kind of social insurance. Suppose that a 
coal-miner is injured in a fall occurring without any negligence or 
breach of statutory duty. He will claim industrial injury benefit, 
the cost of which is borne in part by the employers’ contribution, 
and in part by the workman’s contribution out of his wages; both 
are passed on to the consumers of coal. Now suppose that another 
injury occurs through a tort on the part of the master or a fellow- 
servant. In this case the miner will probably recover damages in 
tort against the National Coal Board; and these damages (or the 
insurance premium) will again be passed on to the consumer. If one 
looks to the ultimate incidence of the liability, the lawyer’s talk 
about tort, fault and statutory duty becomes little more than a kind 
of ritual. The workman will get compensation whether a tort is 
committed or not, and either way the consumer will pay. Only, if 
there was a tort, the workman will collect his policy moneys through 
the medium of the ordinary courts, and they will often be vastly 
larger in amount than what he would have got as industrial injury 
benefit. 

The loss resulting from vicarious liability in tort is not always 
borne by the public at large: frequently it is borne by a section of 
the public. For example, the tort liability of the printer and pub- 
lisher of books, say, in respect of libel, is borne by the book-buying 
section of the public. The tort liability of a local authority, say, 
in respect of its recreation grounds, is borne by the local population.* 
Sometimes it cannot be passed on at all, as in the case of a domestic 
employer.’ 

The argument for making an industry bear the losses it causes 
goes beyond the fact that the distribution of a loss makes the loss 
more easily borne. The argument means that a dangerous or 
noxious undertaking should be made to bear the loss caused by it 
to the community, so that if the loss is excessive the enterprise may 
have to close down. Operating in this way, the law of tort provides 
an automatic check on the public utility of the undertaking. 
Damages or insurance premiums make their entry into the economic 
calculus; they become social costs to be added to the economic costs 
of the industry, and thus are taken into account by those impersonal 
forces that decide whether the game is socially worth the candle. 


$ In August, 1954, Stone Parish Council had to raise a loan for £4,000 to cover 
part of the damages they were adjudged to pay for the fall of a child from o 
slide in the recreation ground. The population of Stone is less than 8,000. 

* The courts have shown a tendency to extend vicarious liability even in the 
field Iymg outside industry, commerce and government. An example 18 the 
remarkable case of Ormrod v. Crossville Motor Services, Lid. [1058] 1 W.L.R. 
1120. 
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Were the industry not under a tort liability, there would be no 
proper control of the debit side of the social balance-sheet. 

This is a persuasive and in some ways a satisfactory theory. In 
one respect, however, it fails to explain the present law. In an 
action against the master for the negligence of the servant, it is 
necessary to prove the servant’s negligence. This should not be the 
case if the underlying reason of the law is to impose upon an under- 
taking the social loss caused by its operations. A loss caused with- 
out negligence is just as much a loss as one caused by negligence. 
For example, neither a trading firm nor its vanmen can avoid some 
traffic accidents; yet these accidents are part of the social cost of 
the firm's activities. 

There are certain reasons, however, why the objection is not so 
serious as might at first be supposed. Even under the existing law, 
the employer frequently is strictly liable, either in tort or in contract. 
The most important case in practice where he is not strictly liable is 
that just mentioned, where the servant causes unintentional injury 
with a motor-vehicle. Here the master is liable only for the servant’s 
negligence. However, in highway accidents the assumption generally 
made is that one or other party to the accident, or both, were negli- 
gent. Thus if a pedestrian has been hit, the issue will lie between 
the pedestrian's negligence and the driver's negligence; or the 
damages may be apportioned on the basis that both were negligent. 
Even if there were strict liability for driving motor-vehicles, the 
eontributory negligence of the person hit would presumably have 
to be considered; so that there would not be a great difference in the 
result from the present practice. 

The argument against strict liability is that it is a complicating 
factor in the law of tort, and that this branch of the law is not well 
designed to serve the purpose of welfare economics. A person who, 
without any fault in himself, and merely for reasons of social 
insurance, is put under a liability to pay compensation for damage is 
not aptly called a tortfeasor. Moreover, litigation is an expensive 
and inefficient way of administering social insurance, which, as 

` the experience of the Workmen’s Compensation Acts shows, is best 
administered by specialised tribunals. To the extent that the law 
of tort has lost its former moral or deterrent basis, and has come to 
be merely a system of compulsory insurance of one person by another, 
with the ultimate purpose that the loss shall be borne by the com- 
munity as a whole, the time is ripe for turning it into an administra- 
tive system, with the liability of the individual altogether displaced 
by that of the community. This has partly happened with industrial 
injuries insurance, but the worker is left with any common-law 
remedy that may be open to him. It would surely be reasonable, 
where there is a statutory scheme of social insurance, to leave the 
assured no remedy in tort except for a real tort, i.e., the personal 
fault of the defendant. 
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This is a divagation. On the whole it is submitted that the justi- 
fication of vicarious liability in terms of social insurance is the most 
persuasive, and the one that best fits the existing law. It does 
not work well for domestic servants, for here the employer cannot 
pass on his loss to a wider class of people—except indeed by insuring, 
in which case he must himself bear the premium. But the amount 
of damage done by domestic servants is insignificant in comparison 
with that caused in the operations of industry and commerce. In 
the most frequent case of damage by domestic servants, namely, the 
chauffeur who drives negligently, the employer is compulsorily 
insured. 

If we look upon vicarious liability as social insurance, what is 
the consequence for the problem in Lister’s case? The master, 
according to this theory, is liable to the stranger in order that the 
stranger’s loss, caused in the course of the master’s business, may 
be distributed among the master’s customers, or otherwise among 
some substantial section of the community. Such a theory would 
seem prima facie to exclude the possibility of recourse against the 
negligent servant. For if he has to pay an indemnity, the loss is 
not distributed at all, but falls on one pair of shoulders. 

Yes, but the servant has been negligent, so ought he not to bear 
the loss? The loss is imposed on the master for the benefit of the 
stranger, to meet the possibility of the tortfeasor being insolvent, 
but is it imposed on the master for the benefit of the wrongdoing 
servant himself? 

In considering the answer to these questions, it is worth recalling 
that the law does not forbid insurance against the consequences of 
one’s own negligence, even though such insurance destroys or 
weakens the deterrent effect of the law. The paramount aim of the 
law of negligence is to provide reparation for injury; it does not care 
whether the reparation comes out of the pocket of the wrongdoer 
himself or his insurance company. Assuming, therefore, that the 
servant were to continue to be liable to indemnify his master, he 
could validly insure against this liability. Or his master could take 
out a policy as trustee for him. The law would not hold such a 
policy void on the ground that the servant ought himself to bear 
the loss. Instead of insuring the servant the master could simply, 
by contract, waive any right of indemnity against the servant. No 
principle of natural justice would be affected by such a waiver. On 
the contrary, most persons would regard it as laudable. Before 
the passing of the Crown Proceedings Act it was the custom of 
Government Departments to “‘ stand behind ” their employees who 
were sued for torts committed in the course of their employment, 
and to pay any damages that might be awarded. This was a benefit 
to the victim of the tort, but it was also a benefit to the tortfeasant 
servant. No attempt has ever been made by a public body to seek 
indemnity against its own officer for a tort committed in good faith 
which has landed the public in liability, and it seems unlikely that 
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such a claim will ever be made, at least if the officer has acted in 
good faith. 

The next point to notice is that the notion of fault as applied to 
inadvertent negligence involves a legal fiction, even though to some 
extent a necessary one. Some persons suffer from a constitutional 
clumsiness, lack of observation and foresight, and slow reaction-time. 
Even the most careful person occasionally makes a mistake; but 
the reasonable man of the law is not allowed to make a “ negligent ” 
mistake ever. Inadvertent negligence is stigmatised as fault because 
the offender is regarded as educable by law and opinion; but the 
truth is that he is not always educable, and, even if he is, the 
negligent act does not necessarily show a defect of character or of 
social sense. In the case of the servant there is a sanction for 
negligence quite independent of the law, namely, dismissal from his 
employment. These arguments go to suggest that the imposition 
upon a servant of ultimate liability for inadvertent negligence is not 
required either by the theory of ethical retribution or by the require- 
ments of disciplinary education. 

The findings of industrial psychologists on so-called negligence 
were studied some years ago in an important article by Professor 
Fleming James and Mr. John J. Dickinson. These authors 
reported the unanimous opinion of research workers in this field that 
the distribution of accidents among the population is not according 
to chance. Bristol estimated that ten per cent. of the working 
population may be responsible for seventy-five per cent. of the 
accidents. The most tenable explanation was thought to be that 
some people start with a greater liability to accident than others, 
i.e., are “* accident-prone." The reason for this may be found in 
their particular habits and skills, in their physical characteristics 
(e.g., short sight), in their psychometer characteristics (e.g., 
co-ordination and reaction-time), in their mental characteristics and 
attitudes (restlessness, anxiety, resistance to authority, depression, 
subnormal intelligence), or finally in their age and experience. 
When accidents are referred to these various causes, the feeling of 
blame is replaced by one of understanding. ** Recent medical 
' research," says Bristol, ** has shown that * accident proneness? may 
be an innate characteristic of some individuals and a personal 
phenomenon independent o? any question of responsibility, conscious. 
action or blame-worthiness.?? 1 

James and Dickinson quote from Bingham ?? a simple example of 
this determinist approach to the problem of negligence, where inten- 
sive study showed that negligence was in fact being attributed to the 
wrong persons, as well as disclosing the unblameworthy character 
of this negligence. 


19 ** Accident Proneness and Accident Law " (1950) 68 Yale L.J. 769. 

11 ' Medical Aspects of Accident Control 2 aD 107 Am.Med.Ass.Jrnl. 058, 
uoted by James and Dickinson, o 

13 *! The Accident-Prone Driver ’’ loss) 6i 8 amon Factor 158. 
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“ During his service a bus driver had had eighteen accidents 
which the company after investigation had charged to the 
fault of the other driver. An analysis of the accidents, however, 
showed them all to be of the same kind—another driver had run 
into the left rear fender of the bus. Observation disclosed that 
this operator drove his bus close to the curb until he came to a 
parked car. He would then signal in the prescribed manner and 
swing the bus out into traffic. The driver of the car behind 
would miss the signal and hit the left rear fender of the bus as 
it swung out in front of him. When the driver was trained to 
ease out into traffic rather than swing out, accidents charged to 
the ‘ carelessness ’ of others ceased." 

Even where it is not possible to correct the servant’s tendency to 
involve himself in accidents, the number of accidents may be reduced 
by moving him to work of low accident potential. Thus one large 
American concern analysed the accident records of all its truck 
drivers to determine which were accident-prone. The accident- 
prone drivers were then moved to other work. At the end of 
seven years the company found that upon shifting one-eighth 
of its drivers it had decreased its accidents by 78 per cent., while 
the total mileage had increased slightly.** This illustrates how the 
economic loss caused by accidents (including that resulting from 
vicarious liability) may stimulate employers to take far-sighted 
measures for their reduction. It increases the doubt whether an 
automatic indemnity against the servant, even if economically 
effective, is in accordance with either morals or public policy. 

Tort damages are in any event an unsuitable means of correcting 
inadvertent negligence, because they are apt to be disproportionate 
to the fault. The slightest departure from the legal standard may 
involve liability in crushing damages. To impose upon the servant a 
liability to indemnify the master is particularly unjust where a 
double standard of duty has grown up—lenient for the servant and 
severe for the master. This double standard has been particularly 
evident where a jury has decided the issue. An example is Edwards 
v. Railway Executive, where the jury found an engine-driver negli- 
gent, though there was no evidence against him, because of their 
sympathy for & boy who had been injured by the train. Probably 
the jury would not have awarded damages against the driver if he had 
been sued personally; their finding of negligence was intended merely 
as & way of making the Railway Executive pay. In the particular 
case the verdict was set aside; but had it been allowed to stand, on 
the ground that there was some evidence to support it, it would 
clearly have, been unjust to allow the judgment against the Railway 
Executive to found an action for an indemnity against the driver. 
The real reason why the master is made to pay damages is the 


13 James and Dickinson, m ost., 776, quoting Johnson, ''Born to Orash," 
Collier's, July 25, 1986, p. 28. 

1« [1952] AC. 787, at 145746, For comparable American illustrations, see Albert 
A. Ehrenzweig, Negligence Without Fault (Berkeley, 1961), 20, 68-69. 
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inarticulate feeling of the jury that the enterpriser should assume the 
risk of damage as part of his overhead expenses. It is true that in 
order to achieve their object the jury tend to find negligence against . 
the servant; but they do not really mean that there is negligence. 
Injustice would result if such a fictitious finding of negligence were 
treated as a real finding for the purpose of compelling the servant to 
indemnify. i 

On the other hand, there is not necessarily any injustice where 
the servant is the husband of the injured plaintiff. The master is 
liable to the wife for negligence of her husband in the course of his 
employment, and under the law established by Lister’s case it seems 
clear that the master is entitled to an indemnity from the husband 
for breach of an implied term in the contract of service. In this way 
the husband becomes indirectly liable to his wife. There is no 
cause for alarm in this, because the prohibition of suits in tort 
between spouses is no longer felt to be required by public policy. 
In this particular situation the master’s right of indemnity will have 
a salutary effect; it will put an end to the practice of mulcting the 
master for domestic misfortunes. It is only the most formalistic 
lawyer who can shut his eyes to the fact that, when damages are 
awarded against the master to the injured wife, the negligent 
husband is likely to share in their enjoyment. 

However, the special problem of the domestic tort cannot govern 
the whole law of indemnity against servants. On the whole it is 
submitted that it would be fair and right, and in accordance with 
the modern rationale of vicarious liability, that a statute should be 
passed to disallow an action by the master for indemnity against the 
servant, where the servant has been guilty only of inadvertent negli- 
gence. It may be expected that many persons would approve this 
proposal, while jibbing at the logical corollary—that the servant who 
is sued should be given a right of indemnity against the master. 
Much of the urgency of the problem would disappear if motor 
‘accident liability were removed from the law of tort and turned into 
an avowed system of social insurance. 

GLANVILLE Wrams.” 


* M.A., LD.D., Fellow of Jesus College, Cambridge, and Lecturer in Law in the 
University of Cambridge. 


TORTS AND THE CONFLICT OF LAWS 


Mackinnon v. Iberia Shipping Co. was an action by a Scots 
engineer for personal injuries caused him on board a vessel registered 
at a Scottish port, but at the time in the territorial waters of 
the Dominican Republic. The court held that it could not grant 
solatium (meaning here general damages) ° if the Dominican courts 
would make no such award; and also that the pursuer must aver 
with particularity in his pleading (if it were the case) that solatium 
would have been given by Dominican law. This makes it not 
inopportune to examine afresh the relevance of the place of com- 
mission of a tort to its actionability—a task less baffling now that 
there is & breach in the unanimity of respectable opinion that it 
is “elementary common sense " and “ self-evident " that the law 
of that place “should be decisive." ? The breach is of course 
Morris’s article on ** The Proper Law of a Tort," * in which, however, 
no reason was suggested why one law was preferable to another. 


SxpE-IsSUES 


Tt seems more prudent not to assume that the answer is the same 
on every aspect of tortious liability until each aspect has been 
examined separately. English law, for example, is alone in classi- 
fying as torts infractions not only of rights common to all men 
as men but also of rights acquired by particular persons under 
previous transactions. In the latter case the law of the infraction 
operates only if there is a right to be infringed—and that depends 
upon the law governing the acquisition of the right. Thus, as 
Morris points out, in an action in detinue the question is always 
the validity of the transaction under which either party claims 
title*: the law of the place where the plaintiff demanded and was 
refused may be relevant to the effect of the demand and refusal, 
but not to the effect of the previous transfer. Similarly, it was 
held in Lister v. McAnulty® that if by the law of his domicile 
(Massachusetts) at the time of marriage the plaintiff took by that 
marriage no right to his wife's services, he could not recover for 


11955 B.L.T. 49. 

3 Lord Sorn pointed out that this was not the same as the solatium claimed 
by a relative on the victim's death, but the case was argued on the assumption 
raat it was a separate cause of action and not merely a separate head of 

amages. 

3 Cheshire, Private International Law, 4th ed., pp. 256 and 257. Compare 
Wolff, 2nd ed., p. 485, and Schmitthoff, 2nd ed., p. 144. 

* (1951) 64 Harvard Law Review 881, torsshadowed. by a note in (1948) 12 
M.L.R. 248, which in this respect was considered '' absurd " by Gow in (1949) 
65 L.Q.R. 818, 818. 

5 The cases ars too numerous to cite. 

* [1044] 3 D.L.R. 678 (appeal from Quebec). 
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the loss of those services merely because the law of the place 
where she was harmed allows such an action. Similarly again, 
in an earlier action in Quebec—Dupont v. Quebec S. S. Co." —it was 
held that an action lay for loss of support under Lord Campbell's 
Act, the scene of the accident being an English vessel, but that 
the English defence of common employment was not available, for 
its English explanation was an implied waiver by the employee 
in his contract of service; and in that case the contract of service 
was governed by the law of Quebee, which knew of no such 
implication.’ 

A second point to be distinguished from the main problem starts 
with the decision of Lord Nottingham, the father of English private 
international law, in Blad's case.” There an action was brought 
against & Dane for seizing the goods of certain Englishmen traded 
to Iceland. The Dane pleaded a monopoly of the Icelandic trade, 
granted by the King of Denmark, and Lord Nottingham said that 
** whatever was law in Denmark would be law in England in this 
case, and would be allowed as a very good justification in the 
action ?: there was, therefore, no need for the Privy Council to 
interfere in the action. From this may be drawn the principle that 
a foreign Government's authority to behave in a manner otherwise 
tortious is a good defence to a claim founded on such behaviour, 
if committed within the territorial jurisdiction of the licensing 
power. This defence failed in four later English cases, but only 
because it was not made out,'" and was again successful in Dobree 
v. Napier?! and in R. v. Leslie. In the latter case it was held 
that wrongful imprisonment on a British vessel was no crime within 
the waters of a foreign Government procuring it, though it became 
& crime the moment those waters were exchanged for the high 
seas. The three cases named above were the express—and the only 
express—foundation for the second branch of Willes J.'s rule in 
Phillips v, Eyre? that for the plaintiff to succeed in England 


7 (1896: Review), 11 Q.R. 188. 

5 Dissent from this part of the decision was adumbrated in Story v. Stratford 
Mill a Co. (Ontario, 1918: App.), 80 O.L.B. 271; but that case was 
decided on the basis not of common law hability, but of the local Workmen’s 
Compensation Act. Common employment was also raised as a defence in 
Canadian National Steamships Co. v. Watson (Quebec, 1988: Can.) [1939] 
8.C.R. 11: 16 was there treated as a matter for the law of the place of 
accident, but no one argued for anything else, 

® (1678), quoted at 3 Swans. 608 from Lord Nottingham’s M8. 

10 Comyn v. Sabine (1787), quoted at 1 Cowp. 169; Mostyn v. Fabrigas (1774) 
1 Cowp. 161; Rafael v. Verelst (1775-1776) 2 W.Bl. 083 and 1055; Collett v. 
Lord Kerth (1802) 2 Hast 260. Lord Mansfield said expressly in Mostyn v. 
Fabrigas (above) at p. 175, that '' Whatever is a justification in the place 
where the thing 1s done, ought to be a justification where the cause is tried.” 

11 (1836) 8 Bing.N.C. 781. 

12 (1860) 8 Cox O.C. 269. 

13 (1870) L.R. 6 Q.B. 1, 29. Cockburn C.J. in the Queen's Bench (1869) L.R. 
4 Q.B ps 240 and 241, had also founded himself on the two later cases and 
no else. 
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** the act must not have been justifiable * by the law of the place 
where it was done." That indeed was a case not of prior authority 
but of subsequent ratification; but at both stages it was said that 
where the one would have been effective so should the other be; 
and Willes J. expressly put the two side by side, viewed as the 
acts of a private principal, in an earlier passage of his judgment.” 

If a person may be authorised to do harm to another, and if 
the past doing of harm may be ratified, it is only a small step to 
say that the victim’s claim may be discharged otherwise than 
by ratification—for instance by prescription.*® It is on the basis 
(though not always very clearly enunciated) of the time-bar in 
the English Fatal Accidents Acts being prescriptive rather than 
a limitation that the Scots courts have dismissed actions for death 
caused in England more than twelve months earlier." 

But neither the cases of prior authority, nor those of subsequent 
ratification or discharge, afford much guidance on the question of 
a difference between two general laws of tort, for they are only 
instances of recognition of an executive act—though sometimes 
made by legislative process—as operating within the government’s 
territorial jurisdietion.!* It is a little fanciful to say that everyone 
is authorised to commit in England what would otherwise be the 
actionable wrong (as it is in Scotland) of insulting a man to his 
face. 


There is a third type of case founding no general principle, 
though Batiffol uses it as such a foundation. Rules fixing the 
respective rights of motor-cars and pedestrians, or of motor-cars 


14 The ancestry of the rule demonstrates—if demonstration were necossary—that 
‘t justifiable ” refers to the technical sense of ‘‘ justification," namely a defence 
io what is prima facie a good cause of action. ‘his is the answer to Cheshire’s 
remarks at p. 261 of his 4th ed. 

15 At p. 28. The only possible way (it is submitted) of explaining Carr v. 
Fracis Times [1902] A.C. 176, is to say that the Sultan of Muscat had 
ratified the seizure complained of. The defendant, relying on the Sultan's 
authority to seize vessels running guns to Persia, had seized a British ship 
laden with arms destined (as the Er found) for Muscat itself. The Sultan 
later confirmed the finding of & body efore which the plaintiffa had not been 
represented that the seizure was justified by his previous authority, and the 
House of Lords held that the Sultan's will being law in Muscat and its 
territorial waters, if he eaid the plaintiffs' vessel was covered by his previous 

roclamation then by the local law it was so covered. 

16 Both Cockburn C.J. ((1869) L.R. 4 Q.B. 225, 242) and Willes J. ((1870) L.R. 
6 Q.B. 1, 80) spoke of discharge of an existing right, Cockburn C.J. puttin, 
its validity on the victim's ‘‘ owing allegiance " to the law of the piace o 
which he was an '' inhabitant "—cwhich, 1f taken literally, would not necessarily 
be the place of commission—and Willes J. making a comparison with the 
destruction of contractual rights by a discharge in bankruptcy. 

17 Goodman v. L.N.W.Ry. (1876) 14 S.L.R. 449, where Lord Shand held that 
limitation here meant that only a limited right had been given. His decision 
was formally approved and applied by a majority of six to one m M'Elroy v. 
M'Alhster 1040, 8.C. 110, but Lords Mackay and Russell spoke of the loss 
of the right, and Lord Keith of Avonholm (dissenting) required proof that 
the right was barred and not merely the action. 

15 R. v. Leslie (above) is therefore no support for Mackinnon v. Iberia Shipping, 
ihe theme of this article. 

19 Drost International Privé, pp. 555-556. 
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between themselves, are purely local and must be observed by all 
in the relevant locality. The fact that breach of such regulations 
may constitute a crime need not concern us here; but breach 
followed by damage to another may also constitute a tort. Thus, 
if an English car runs into another English car in France the 
driver straying from his right side must pay when sued in England, 
no matter what the English rule may be. But that is not because 
by the French law of delict driving on the left constitutes ** fault ^ ; 
it is because the English law of tort says that nonconformity with 
local rules is negligence.?" A prudent driver will conform (apart 
from any penal sanction) because the overwhelming majority of 
participants in any traffic complex belong to the place, and would 
never think of following any other system themselves or think 
of any other driver following any other system. A driver acting 
otherwise than others expect is asking for trouble—and that is 
another way of saying that he is negligent. 


HISTORICAL ORIGINS 


It is sometimes said that Bartolo was the earliest to say what law 
should govern a tort, but this is more than doubtful. His second 
question 74 is: ‘If a foreigner offends here, should he be punished 
according to the local laws of this state?" and the examples he 
gives show clearly that he is referring to penal, not to civil delicts. 
The eighth question ?? is whether a subject offending abroad may be 
punished at home; and here, since he gives no examples and speaks 
of delicts committed against another subject, it is just possible that 
despite the exact similarity of language in each case he had in mind 
also the civil consequences of a delict. His answer was that the 
offending subject could be punished at home under domestic law if 
expressly extended to acts done abroad—that is, that such an exten- 
sion would be within the city’s legislative jurisdiction—while if there 
were no domestic law so extended then either the common law or 
that of the place of commission should govern the decision.** 


39 So Selwyn L.J. said in The Halley (1868) L.R. 2 P.C. 198, 208: ''In the 
case of a collision on an ordinary road in a foreign country . . . the rule of 
the road in force at the place of collision may be & necessary ingredient in 
the determination of the question by whose fault or negligence the alleged 
tort was commitied. But in these and similar cases the English court admits 
the proof of foreign law as . . . one of the facts upon which the existence 
of the tort or right to damages may depend, and it then applies and enforces 
its own law so far as 16 is applicable to the case thus established.” 8o with 

` navigation in a canal—The Karen Toft and the Isaac Carter [1956] 2 Lloyds 
Rep. 120 (the Kiel canal). 

31 [;ainé, Vol. I, p. 187. 

32 Lainé, Vol. I, pp. 161-162 

23 Tt is a far cry from this to Beale’s assertion (at p. 1888), apparently sum- 
marising the second question rather than the eighth, that ‘' Torts and crimes 
are governed by the law of the place of aoting.' Cheshire is apparently 
referring to Bartolo when he says (4th ed., p. 257) that ''it was the view 
of the statu&isis " that the local law governed torts. Batiffol is much more 
candid: '' The delicts contemplated," he says at p. 288, " are above all penal 
delicts; but," he adds, * the idea of the law applicable to civil delicts is 
implicit in " this teaching. 
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Whether or no Bartolo was referring here to tort, he gave no 
reasons, and no other writer before the nineteenth century referred 
with any precision to tort—which explains why nothing on the 
point is to be found in Story,% whose first edition was published in 
1884, and no more than a passing allusion in Foelix.** 

The question had been raised in Scotland as early as 1788 in 
Graham v. Stevenson,** an action brought by the Scots owner of 
an inn in Cumberland against his ex-tenant for conspiring with other 
inn-keepers to remove the custom of the inn to another inn of his 
own at Gretna. "There was an objection to the jurisdiction on the 
ground that, the action not being in contract *' but on an alleged 
delinquency or conspiracy [the] matter must depend on the practice 
and usage of the inhabitants of England." As an objection to the 
jurisdiction this was overruled,?’ and we are not told what happened 
to the contention as a substantive defence; but in two later actions 
for maliciously procuring the judicial arrest of the pursuer in England 
English law was not mentioned.?? In 1849 a similar action 7° failed 
in Scots law for insufficiency of the allegation of malice, but the 
question was agitated whether the necessity of malice in English law 
might also be a good defence: the judges differed and none gave 
any reason. 

This new awareness of the problem perhaps sprang from the 
writings of von Wächter, who in 1842 was the first jurist really to 
deal with a conflict of laws in the matter of tort. He considered the 
court's own law to be the primary test ?? but made ** an exception 
for the case where the foreign state, in whose territory a subject 
is injured, declares the act to be such as does not ground a claim 
for recompense and satisfaction." ?: 


34 The brief para. 807d was first added by Judge Redfield to the 1865 ed. 

26 His fret edition in book form was published in 1848, but that was hardly 
more than a reprint of an earlier series of articles. On p. 542 of the second 
oe edition, s. 551, he points out that ‘‘ the limitations imposed by the .. . 

e of Criminal Procedure on public prosecutions in the matter of delicts 
committed abroad do not apply to a oivil action arising out of the same 
delict'"; and on p. 571, s. 599, that where the law of the forum imposes a 
different punishment from that of the law of the place, ''if it were necessary 
to follow the principles accepted in civil questions, the law of the place where 
the act was done would be solely applicable”; but the reference to civil 

uestions means contracts, as appears from the context. 

26 (I H.), Hume's Dec. 250. 

37 The clam for foreign law in the contemporary Mostyn v. Fabrigas (1774) 1 
WP. 161, was also directed to the exclusion of the English court's juris- 

ction. 

35 Shaw v. Robertson (1808) Mor.App. I, Voc. Lis Alsbt; Hallam v. Gye (1885) 
14 S8. 199. English law was referred to ın the latter case, but only to show 
that but for the defender's lies the arrest would not have been made. In an 
Englsh case too—Ward v. Smith (1880) 8 Bing. 729—the fact that the 
publication of the alleged libel had been in Sierra Leone did noi lead either 

arty to refer to the law of that colony. 

29 Qallendar v. Milligan (L.H.), 11 D. 1174. 

30 Archiv für die coslisitsche Prazis, xxv (1842), 861-419, nt p. 889. 

31 The same, at p. 895, as quoted by Bar, lst ed., translated by Gillespie, at 
p. 861. Lorentzen ıs evidently wrong in (1981) 47 L.Q R. 483, Selected 
Articles 860, 865, to say that von Wächter admitted no answer to the lez fori. 
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There can be little doubt either that von Wüchter's work was the 
inspiration of the following note which was introduced without a 
trace of justifying argument by Willes ?? and Keating as editors of 
the fourth (1856) edition of Smith's Leading Cases?*: “There 
seems to be no reason why aliens should not sue in England for 
personal] injuries done them by other aliens abroad when such injuries 
are actionable both by the law of England and by that of the country 
where they are committed." ** Willes J. had already been elevated 
to the bench when that edition was published; and when he came 
to enunciate the double rule in Phillips v. Eyre ?* he had shifted his 
position a little ?*: he no longer required the injury to be ** action- 
able’? by the local law, but only that it ‘f must not have been 
justifiable.” It is important to notice that both von Wachter and 
(after reflection) Willes J. regarded foreign law as a defence merely, 
and not as governing primarily. 

Von Wüchter's views were not immediately accepted. Savigny 
in 1849 would allow the court no exception to its own law,” a 

, doctrine which was criticised both by Westlake in 1858?? and by 
Bar in 1868," both being in favour of the place of commission. In 
England strong judicial doubt was expressed in 1801 and 1802 *° 
whether a foreign local law that the harm complained of was damnum 
sine injuria would bar an English action; and there has in fact— 
perhaps beeause English law offers less causes of action in tort than 
other laws—been no instance of foreign law being held to be a good 


33 Willes J. was well known for his knowledge of Continental law (Dictionary 

of Nattonal Biography); and was also able to read German (Inquest in The 
wmes, October 4, 1879). 

33 Vol. I, p. 560. : 

34 Ttalics supplied. This note was quoted verbatim with approval m The Halley 
(1868) LR, 2 P.C. 193, 209-208. 

35 (1870) L.R. 6 Q.B. 1, 29. 

36 Probably owing to contemplation of the problem raised by Scott v. Seymour 
(1862) 1 H. & C. 219, to the decision of which he had been a party. 

37 Vol. VIII of the System of Modern Roman Law, s. 374 C., p. 205 of Guthrie's 
translation. 

38 Ist ed., s. 288, p. 299. 

3? Ist ed., s. 88. š 

40 Scott v. Seymour (1862) 1 H. & C. 219. Pollock C.B. asked in argument at 
p. 227: '' Suppose in a foreign country there was no redress for slander, would 
that prevent an Englishman who was slandered from bringing an action in 
this country? ' And Crompton J. said in argument ın the Exchequer Chamber 
(at p. 931) ' You must contend that supposing no action could have been 
maintamed in a foreign country for criminal conversation committed there, 
no such action could formerly have been maintamed in this country." In the 
judgments in the Exchequer Chamber Wightman J. (at p. 234) confined himself 
to a foreign law making the harm criminal but not actionable, and thought 
that could be no defence at least between British subjects; while Blackburn J. 
(at p. 287) doubted if such a law could be a defence whether the parties were 
British or foreign. Of the other threo judges Cıompton J., despite his remark 
m argument, refused to commit himself; Williams J. (at p. 385) was ''not 
repared to assent ’’; and Willes J. (at p. 286) was ''far from saying that 
i difer." The question was ın fact held not to have been properly raised 
by the pleadings. 
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defence *! except as an authority or ratification in the particular 
case, and on the peripheral question of vicarious liability.“ 

In Scotland it was positively decided as late as 1878, in Horn 
v. North British Ry.“ that English law was no defence to an action 
against & Scottish railway company for solatium for a son's death, 
though the accident had occurred in England; but in 1891 it was 
held a good defence to an action by a seduced woman,‘ and in 1904 
to an action for insult,** the harm complained of having been inflicted 
in England, and in 1988 there was a conclusion directly opposite to 
Horn’s case on the same point.** Horn’s case has now been over- 
ruled by a court of seven judges, again on the same point.*' 

In France, when the question first arose in 1885, there was 
at least a tendency to regard foreign law as irrelevant *^; and some 
years later a Frenchman advertising in England as ** Champagne ” 
wine not made in that province had to pay damages to the Syndicat 
des Vins de Champagne although such advertisement was argued 
not to be actionable in England, on the ground that he made his 
profit in France. But (apart from special limits on liability) a 
foreign law making contributory negligence a defence has been 
twice respected," and so now has a law throwing on the plaintiff 


41 But the Pr Council in an appeal from Quebec—Canadian Pacifio Ry. v. 
Parent rie] A.C. 195—gave effect to a special local defence to an action for 
loss of support, not available in Quebec law, that the deceased would himself 
have had no nght of action; and in two appeals from Saskatchewan in 1922— 
Walpole v. Canadian Northern Ry. and McMillan v. Canadian Northern Ry. 
[1928] A.C. 118 and 120—to an abolition of the right of action by the local 
law, but not by the law of Saskatchewan, in favour of a claim in the nature 
of an insurance: there was no longer any question of a wrong against the 
plaintiff, whether civil or criminal. 

43 Even on that point the case which is supposed to establish that Spanish law 
was 8 defence was decided on the basis of an agreement that the court should 
decide as if it were sitting in Bpsin—The Mary Mozham (1876) 1 P.D. 107: 
for the agreement see p. 110. The defence now rests on the authority of 
two decisions at first instance, The Arum [1921] P. 12, and The Waziristan 
[1963] 1 W.L.R. 1446. 

43 (1878) 5 R. 1055. It was suggested, e.g., by Lord Mackay in M'Elroy's case 
(below), that this was a decision on contract; but in fact there was no privity 
of contract, and the question of liability in delict was squarely faced. 

44 Rosses v. H. H. Sir Bhagwat Sinhjee, 19 R. 81. 

45 Evans & Sons v. Stein £ Co., 7 F. 65. 

46 Naftalin v. L.M.S.Ry., 1988 8.C. 259. 

47 M'Elroy v. M'Allister, 1949 S.C. 110. 

48 Compagnie d'Assurances La Baloise c. Wallemberg (1886: C.A. Paris; 1888: 
Civ.) [1888] Dalloz, i. 305. See the motivation of the Court of Appeal: the 
Court of Cassation avoided decision, but seemed ready to respect foreign law 
if it had been proved. 

4> Ackerman-Lawrence c. Syndicat des Vins de Champagne (1891: C.A. Angers; 
1894: Civ.) [1895] Dalloz, i. 71. This was again in the Court of Appeal—in 
the Court of Cassstion the pomt of English law seems to have been dropped. 
This is the case cited by Lorentzen in Com) 47 L.Q.R. 488—Selected Articles 
860, 866, note 22. n 

50 Choquenet d Cie o. Leipziger Bank (1896: Tr.Comm.Seine; 1800: O.A. Paris), 
24 Clunet 124; 28 Clunet 128; Blo o. Muller (1984: C.A. Colmar), 68 Clunet 
626. Neither of these cases is reported in Dalloz or Sirey, and Clunet is more 
of comment than of the court's motivation. 
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the burden of proving negligence," though in French law if a 
thing does harm it is for the person in charge to prove no negligence. 

In America foreign law was admitted as early as Smith v. 
Condry,®? where the English exemption of a shipowner from the 
fault of a compulsory pilot was agreed by both sides to be applic- 
able: the question at issue was whether the fault was of the pilot 
or of the owner's own servants. Whatever else may be said about 
later American decisions, no one can complain that they have paid 
too little attention to foreign law. 


FALLACIOUS EXPLANATIONS 


Current explanations of the relevance of foreign law fall into two 
groups, the first being the right of the local community to decide 
and the second the creation of liability by the local law. In his 
first edition of 1858, Westlake discussed whether the relevant law 
of a multiple tort was that of the place of acting or of the place 
of harmful consequence, and said ?: **'The damage is not an injury 
unless it results from conduct prohibited by the law which governs 
the agent." Bar, in 1802, criticising Savigny’s view that the courts 
own law was to be applied exclusively, said ** that this demanded 
obedience to the lew fori by everyone in the world. Cheshire 
refers 55 to the law *'to which the defendant owed obedience at 
the decisive moment." And Batiffol also refers ^* to the law of 
delict as a *''regulation of human actions." But this is to fall 
into the trap which Savigny was careful to avoid: **' This whole 
question," he said," * is nearly akin to that of penal law, whether 
a crime committed abroad is punishable by our courts, and with 
what penalty. Yet the two questions must not be identified, because 
in penal law, as part of the public law, considerations are to be 
kept in view of which no account is taken in obligations arising 
from delicts.’? ** ; 


To talk of a tort as a prohibited act, or as a disobedience to 
law, is indeed to confuse it with a crime. Defamation, for instance, 
is not forbidden: it is one of the kinds of harm which the courts 


51 Lautour c. Guiraud (1948: Civ.) [1948] Dalloz, J. 857. The Court of Cassation 
reversed the Court of Appeal, Lerebours-Pigeonniére being the rapporteur. 
Compare The James McGee (U.8., 1924: Distr.), 800 Fed. 93. 

53 (1848) 1 How. 28 (U.8). 

53 g. 240, p. 999: italics supplied. 

54 Ist ed., s. 88: italics supplied. 

55 4th ed., p. 256: italics supplied. 

58 Droit International Privé, p. 555: italics supplied. 

57 System, Vol. VIII, s. 874 C., p. 207 in Guinea translation. 

58 In view of this express distinction, Lorentzen is clearly wrong (Selected 
Articles, p. 865) to attribute Bavigny's views to an analogy with crime. When 
Savigny says at p. 205 of Guthrie’s translation that “the laws relating to 
dehots are always to be reckoned among the coercitive, strictly positive, 
statutes," he is referring to what 1s now called '' ordre public international '': 
the ''eoercion'' (if that is & proper translation) is on the court, not on the 
parties. 
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will (if invoked) help a private person to prevent; or, if it is too 
late for that, they will help to restore him at the expense of his 
defamer to the same financial position as before. The Austinian 
definition of law as a series of commands can be justified in private 
law only by addressing the commands to the courts: if a tort were 
a disobedience to a prohibition it would ipso facto be a punishable 
crime. 

Another explanation in this group originates in Westlake’s 
second edition of 1880. **' The defendant," he said,'? ‘‘ may plead 
that if his act disturbed the social order of any country it was 
that of the country where it was committed, the law of which 
is therefore the best authority on the subject." *^ Hancock says ^’ 
that the commission of a tort abroad ‘fis of more acute concern 
to the foreign community than to the community of the forum ”’; 
and Cheshire quotes *? this with approval. But this again, with 
respect, is to mistake the essential nature of the law of torts, 
which is a part of private and not of public law: to say that 
behaviour disturbs a country’s social order, or that it is of acute 
concern to & community, is to say that it is, or ought to be, 
criminal. It is indeed in the public interest that there shall be a 
law of tort, the public interest involved being the avoidance of 
private vengeance disturbing the public peace °°; but no individual 
tort as a tort is the legitimate concern of anyone but the parties. 

Moreover, it is by no means always true that the community 
is interested legitimately or otherwise in behaviour within its terri- 
tory. Morris“ asks whether Quebec law can possibly be relevant 
to the behaviour of & camp of American children fifty miles from 
any other person, merely because the camp is geographically in 
the province of Quebec; and we might go further and ask what 
possible concern it could be to the people of France that one 
Englishwoman insults another, both being in a charabane with none 
but English occupants, merely because it is driving through France 
—or what concern it can be to the people of England that an exiled 
Czech official makes in England to the exiled Czech Government 
a confidential adverse report on another Czech official in Cairo *— 
or to the people of the Dominiean Republic that a Scottish 
engineer is injured in a Scottish vessel by reason of a faulty system 
of work there in force and by the negligence of a fellow-servant, 


58 E 221; and p. 936 of the 8rd (1890) ed. 

69 Bo also a note, quoting Laurent, Droit International Privé, in [1888] Dalloz, 
i. 805, 806: ‘‘ The act involves injury to the public order of the country where 
it was done." 

$1 p. 62. 

62 4th ed., p. 267. 

63 Bo Weiss, 9nd ed., Vol. IV (1012), p. 416. 

*« (1951) 64 Harvard L.R. 881, 885. 

95 The facts of Szalatno-Stachy v. Fink [1947] K.B. 1. Somervell L.J. (as he 
then was) said that it would "make an inroad on a very fundamental 
principle” to apply any but English law, but he did not say what that 
principle was, and seems to have been thinking of a rule rather than a 
principle. The rejection of Czech law was unnecessary to the decision. 
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merely because the vessel in question happened to be just in 
Dominican waters at the time.** There is indeed a community which 
is affected in the sense that its feelings may be engaged, but it is 
not a territorial community. 

The other fallacious explanations are variations on the theme 
that a local law *'*creates"" the defendant's liability. The first 
expression of this idea is also to be found in Westlake's first edition 
of 1858. “Every authority," he ssid,*' ‘f which traces the force 
of a contract, or of an obligation quasi ew contractu,” to the local 
law under which the agreement or the act is made or done, must 
of course be of equal avail to irace the obligation arising from a 
deliet to the local law under which it is committed." Even 
assuming that the force of a contract arises from a local law, 
“ what is analogous to the commission of a tort is the breaking, 
not the making, of a contract? *?; and no one suggests that the 
law of the place where a contract is broken is the source of the 
obligation arising from the breach. It is rather assumed that an 
obligation must arise from the breach if a right was antecedently 
created by the making of the agreement; and one might press the 
analogy far enough to say that an obligation must arise from an 
insult if the victim had antecedently a right not to be insulted. 
But to ask whether the victim had that right is analogous to 
asking whether a party to a contract has in general any right that 
it shall be kept: if that question arose in & case on contract it 
would certainly not be answered by reference to the place of breach. 
There is, however, no need to take the matter further, for in spite 
of a similar view expressed by Willes J. in Philips v. Eyre"? 
Westlake himself in his second edition said briefly 7: ** The 
international law of torts may . . . best be considered indepen- 
dently of the ideas suggested by contract." 

The view that an obligation is created by the law of the place 
of commission has, however, been maintained without reference to 
the analogy with contract, and in this form is usually associated 


98 The facts of Mackinnon v. Iberia Shipping Co., 1955 8.L.T. 49. 

er E 999, s. 287. 

** Huber seems to have thought local law irrelevant to quasi-contract—see the 
Latin text appended to Lorentzen's article on Huber, p. 168 of his Selected 
Articles. The English text ought to read: ''at any rate to compel delivery, 
for...” and not '' not even to compel delivery.” 

*? Paton on Jurisprudence, 2nd ed., p. 212; aul (p. 218): '' What is quite 

ilogical is to recognise that there 18 primary right where contract is con- 

cerned, but to fail to appreciate this in tort." 

(1870) L.R. 6 Q.B. 1, 28: ' A right of action, whether it arise from contract 

governed by the law of the place or [from] wrong, is equally the creature 

of the law of the place and subordinate thereto '": in the absence of a contrary 
intention a contract ‘‘ falls under the law of the place where it was made; 
and in like manner the civil hability arising out of & wrong derives its birth 
from the law of the place and its character is determined by that law." 
According to Falconbridge in (1946) 23 Can.B.R. 809, 819, “this flirtation 
with the acquired rights theory is not to be taken too seriously m view of 
the terms of the two conditions stated '" on the next page of the report. 

Ti p. 220, repeated in the third and fourth editions (1890 and 1905) at pp. 235 
and 257 respectively. 
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with the name of Holmes J.," but Foote had already in 1878 
said ? (without explanatory argument) that “‘ the law of the place 
where an act is done defines its character altogether,'* and pro- 
nounces once for all whether it is wrongful and actionable or legal 
and innocent ?' 5; Westlake in 1880,'* though he also gave another 
explanation, spoke of a ‘civil right acquired by the plaintiff in 
the primary jurisdiction ?; Dicey in 18967 included a right of 
action in tort under the head of acquired right; and Pollock in 
1897 7° found it “an anomaly that A should, in respect of acts 
done in Brazil, acquire rights in England not given him by the 
law of Brazil" Whatever the metaphysical attractions of an 
obligation springing to birth out of the soil at the possibly un- 
suspecting actor’s feet and hanging itself round his neck like an 
albatross, there seems to be no escape from two problems. The 
first is that presented by a multiple tort—for instance the negligent 
emission of sparks from a train in Kansas which blow across the 
state line and set fire to a barn in Oklahoma. Kansas law creates 
no liability from the mere emission of sparks, and has no juris- 
diction to create a liability from damage caused in Oklahoma—and 
so with the law of Oklahoma.”* This was indeed the argument 
of counsel for the defendant in Otey v. Midland Valley Railroad 
Co.*°; and when the court (rightly, it is submitted) brushed this 
argument aside, it brushed with it the whole of the obligation 
theory. 

The second problem arises from injuries caused where there is 
no local law, or no civilised local law. Bar thought *' that in that 
case the personal law should govern, but he did not say whose 
personal law, nor did he explain why, if that were the solution, 


73 Slater v. Mezican National Railroad Co. (1904) 104 U.S. 190, 126; and later 
m Western Union Telegraph Co. v. Brown (1914) 284 U.S. 542, 547. 
73 ]st ed., p. 896; 2nd ed. (1890), p. 480. His views are clearly drawn from 
those of iles J. quoted 1n note 70, above. : 
™ So Wolff, 2nd ed., p. 495. At p. 485 he says that “if an act... has 
created an obligation at the place where it was done it seems at first sight a 
matter of course that such obligation should be recognised and enforced 
wherever the wrongdoer may be found." 
75 Pontifications like this provoke the question: '' Why on earth? "' 
76 2nd ed., p. 225; 8rd ed. (1890), p. 240. 
77 Ist ed., p. 28 (6th ed., p. 12). So also a protesting note by Despagnet to 
Morley-Unwin c. Reyneri (France, 1894: Req.) [1894] Dalloz, i. 521. 
(1897) 18 L.Q.R. 238, 284, commenting on Machado v. Fontes [1897] 2 Q.B. 
281. g 
T9? Walter Wheeler Cook (Logical and Legal Bases, p. 816) suggests that the 
obligatio theory could still operate if both laws agree— which they did m the 
case from which these facts are taken; but that supposes a mystical union 
of the two laws for a joint creation of lability. On this whole problem ses 
asstm this chapter ın his book reproduced from (1985) 85 Columbia L.R. 202. 
e courts in fact, as he points out (at pp. 381-832) readily enforce a right as 
if "created " by a law which, in the particular case, deliberately refuses to 
“ creato '’ 1t, thinking some othe: law competent. This may avoid the thorny 
problem of renvo: but it does not tell us how the right has, in the particular 
case before the court, come into existence. 
*9 (1921) 197 Pac. 208 (Kansas). 
*1 For the first time in the 2nd ed. (1889), s. 287. 


T 


o 


458 THE MODERN LAW REVIEW Vor. 20 


personal law should be irrelevant elsewhere. Foote said ®? that 
* the lez fori must necessarily be followed, in the absence of any 
other with authority to speak”; and according to Dicey,?? 
** Collisions at sea . . . since they take place outside the territorial 
jurisdiction of any state, are in an English court to be treated as 
governed by English law." But this, with respect, is not at all the 
logical consequence of the theory, which is that, if there is no law to 
characterise the act as wrongful, or to create an obligation in con- 
sequence of it, then the act is not wrongful nor is any obligation 
created. If the obligation requires creation, as the explanation 
assumes, by some local law, then in the absence of any local law 
with jurisdiction in parturition no obligation exists—which is 
absurd.** It need only be added that the explanations founded 
on prohibition and public interest, though destroyed by other argu- 
ments, are equally invalidated by torts on the high seas. 

It is indeed self-evident that the plaintiff's right needs to be 
created, for it cannot exist without at some time having begun to 
exist; and it is equally self-evident that a legal right cannot exist 
without law. But from these two premises one cannot draw the 
commonly accepted conclusion that the plantiff’s right is created by 
law: that is a misunderstanding of the function of law seen as a 
general body of principles. Legislative machinery can indeed create 
—and destroy—private rights: such laws incur the opprobrium of 
retroactivity, and cannot operate beyond the territorial (or possibly 
personal) jurisdiction of the legislator. But a general body of law 
is contemplative rather than creative, and the accurate description of 
the creation of a legal right is that it is created by acts, omissions or 
events in the opinion of some law.*5 This is the explanation—and 
(it is submitted) the only possible explanation—of how rights arise 
out of collisions on the high seas. It is clear that such a law knows 
no territorial barriers: it is beyond a legislator's jurisdiction to create 
rights in another country, but not to have an opinion that particular 
harm deserves compensation wherever it may have been inflicted, 


82 Ist ed., p. 398; 2nd ed., p. 481. 

33 Ist ed., p. 663 (6th ed., p. 806). He suggests that the relevant defence for 
a tort in an unoivilised country 18 the personal law of the platntsf. 

34 Compare Goodrich (2nd ed., p. 220—the passage does not occur in the 3rd ed.) 
on & tort committed in Massachusetts: ‘“‘ Massachusetts law should determine 
the legal consequences of [the defendant's] act, for ıb was the only law in 
control where the transaction complained of took place... . If Massachusetts 
law gave [the plaintiff] . . . no claim against [the defendant], he has nothing 
to enforce when he sues m New York, and should not be allowed to recover. 
Bo also, it i18 submitted—indeed a dua where there was no law ''in 
control," and therefore none to give the plaintiff his claim. It could possibly 
be argued that the law of all countries extends equally to the high seas (or 
should i& be only all littoral States?); but the consequence of that would be 
that the victim has as many rights as there are countries, which is equally 
absurd. 

85 A similar verbal confusion is the now deeply rooted phrase that a tort (or 
contrect) is governed by a particular law: more accurately it is the decision 
of the court, not the transaction, which 1s so governed. This correction 
removes one more plank from beneath the feet of those who explain the 
relevance of foreign law in terms of territorial jurisdiction. 
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or to instruct his courts to enforce that compensation where there 
is no excuse. In other words, to apply his own law unless the 
defendant excuses his actions by foreign law. 


Tur TRUE EXPLANATION 


Foreign law then is relevant neither as having supplied the obliga- 
tion’s birth certificate, nor as being publicly connected with the 
plaintiff’s harm. That is not to say that it is not relevant at 
all; but the reason is less formal and more founded on fairness. 
The principle is that the defendant ought not to be put at a 
disadvantage by being judged by an unexpected law. In Goodman 
v. L.N.W.Ry.?* at least part of Lord Shand's reasoning was the 
injustice of subjecting the defenders to Scots law ** because of the 
accidental circumstance of the defenders being or becoming liable 
to the jurisdiction of the courts here "—they were made liable by 
service of process on a clerk in Glasgow for Scotch traffic on their 
English line, and by arrestments. The prolific Westlake seems in 
1880 *7 to be under the influence of Savigny in contemplating only 
two proper courts, that of the occurrence and that of the defend- 
ant’s residence. Of these he thought that the place of acting was 
“ the more appropriate " forum, ** because the injured person may 
fairly desire the quickest and easiest redress without having to 
follow the wrongdoer to his own country "; and thought that the 
law of that court should therefore be considered together with that 
of the trying court—Westlake from 1880 onwards accepted the 
double rule. Without pondering too deeply on the precise signifi- 
cance of *' fairly," we may observe that this reason will not always 
indicate the law of the place of commission; and indeed in 
Mackinnon’s case '5—or any other case of temporary absence from 
one’s own country—the “ quickest and easiest redress’? was ob- 
viously to be found in Scotland and not in San Domingo.*? 

A century earlier it had been argued for the defendant in Mostyn 
v. Fabrigas *? that he ought not to be tried by the law of England 
for an assult committed in Minorca, for that ** would be the highest 
injustice, by making & man who has regulated his conduct by one 
law amenable to another totally opposite." Lord Mansfield did 
not reject this argument, remarking only that the pleading had 
set out one defence under the local law, &nd the evidence sought 
to establish another. Although the law there in question was a 
special authority rather than a different general law, the remark 
itself has a general validity, at least for intentional torts. The 


s6 (1876) 14 B.L R. 449. 

37 2nd ed., p. 220; 8rd ed., p. 286. 

88 1955 8.L.T. 49. 

89 Another objection to this way of putting it is that it all too easily slides into 
an assertion of some right in the court of the place of commission to respect 
elsewhere—an assumption egain of & public interest in a purely private 


matter. 
90 (1774) 1 Cowp. 161, 165. 
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question remains, however, why a man should regulate his conduct 
by one law rather than by another—a question neither of meta- 
physical jurisprudence like the creation by law of liabilities, nor 
of territorial jurisdiction involving a duty to obey, but of human 
instinct, or, as an English lawyer might prefer to put it, the 
expectation of a reasonable man. The instinct relevant here is 
the feeling that when in Rome one should do as Rome does*: 
that such a feeling exists is not primarily a question of law but 
an undeniable fact. But it is equally undeniable that visitors do 
not consider themselves bound by the precept in all circumstances: 
even if they are resident they may feel] that if the company consists 
solely of their fellow-countrymen the proper behaviour is that of 
their own country, while a passenger by air, for example, alighting 
for an hour on a foreign airfield and shepherded with his fellow- 
passengers away from contact with the local population, would 
hardly feel that the precept applied to him at all. 
Lerebours-Pigeonniére perhaps expresses the same idea in a more 
abstract form when he says** that ‘fault, a moral idea, must 
be judged according to the environment in which the defendant 
acts’; but it must be remembered that geographical environment 
has no moral significance: it is the company in which the defendant 
acts that is his environment for this purpose, and the question 
** Who is my neighbour? ?' must be answered differently according 
to the nature of the act in question. That is why Wightman J. 
in Scott v. Seymour ** was so reluctant to admit the relevance of 
Neapolitan law to an assault by one British subject on another in 
Naples, while Montague Smith J. (as he had been) would have been 
perfectly willing in Hart v. von Gumpach ** to apply Chinese law 
to a libel by one British subject on another in China, both being 
servants of the Chinese Government and the libel being a report 
to that Government. In the first case only the parties (it seems) 
were involved, while in the second the setting was entirely Chinese. 
It seems necessary, moreover, to distinguish, as was impossible 
on the demurrer in Scott v. Seymour," between cases where the 
parties are together because they are fellow-countrymen and cases 
where their unity of fatherland is accidental. Thus if two Scots 
go together to Berwick ** for a holiday, and there one seduces the 
other, it seems hardly just that on return to Scotland he should 
escape liability to her by reason of the scene of his actions **; but 


31 Bo Willes J., explaining why implied terms in a contract usually derive from. 
the law of the place of contracting Lloyd v. Gutbert (1865) L.R. 1 Q.B. 


115, 198. 

33 No. 251, quoted by Batiffol, Droit International Privé, p. 556, note (1). 

93 (1862) 1 H. & C. 219. 

9*4 (1873) L.R. 4 P.C. 439. 

*5 Geographically in Scotland, as on the north bank of the Tweed, but governed 
by English law: it is the lest relic of King Edward I's conquest of Bcotland 
in the thirteenth century. 

96 By English law no action for seduction is available to the lady affected; while- 
in Scotland such an action lies. 
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if he goes there on his own and meeting a woman seduces her, it 
seems hardly just that he should be liable in Scotland by the 
accident of her being a fellow-Scot. In the first case they are 
each other’s environment, but in the second the locality—or rather 
the community of the locality—must be included, for it was as 
members, however temporary, of that community that they came 
together. It may be objected that this opens the door to many 
fine distinctions; but fine distinctions are as necessary to justice 
as are hard and fast rules to jurisdiction, and abstract writers 
have done the law no service by attempting to impose upon it a 
single rule of thumb. 

It is because the environment of an alleged wrong is the com- 
munity against which as a background it was committed that the law 
of Quebec is irrelevant to wrongs committed in a purely American 
camp, though territorially in the Province of Quebec; that English 
law must govern a wrong committed in a purely English charabanc, 
even when in France; and that Czech law, it is submitted, must 
govern a defamatory report by one Czech on another to the Czech 
Government, even if made in England. In the case in which that 
point arose °” Henn Collins J. so decided; and when Somervell L.J. 
overruled him he did so without argument (for the defendant’s 
counsel had disclaimed that ground for the decision in his favour), 
and also obiter: by Czech law the defendant would have had an 
absolute privilege, and by English law only qualified privilege; but 
as he was held to have acted honestly it made no difference which 
privilege he had. 

Cases where the environment is confined to visitors, however, 
are naturally enough exceptional. The environment, even the moral 
environment, will almost always include the local community, and 
the rule of thumb will then produce the right answer. 

If the defendant escapes by showing that he modelled his con- 
duct on the law of his environment, can the same be said where the 
harm is negligently caused, the defendant not having consciously 
modelled his conduct on anything at all? "The answer lies in the . 
nature of negligence, namely the failure to take care: the defendant 
need not take more care than the law of the environment demands 
merely because he may find himself tried elsewhere. So with 
vicarious liability: the reasonable man, who is the yardstick, would 
naturally assume himself to be liable according to the law of the 
environment into which he sends his servant to act for him.** 

There remains another question raised in Mackinnon’s case,?* 
where the defendant was admittedly liable for special damages, but 
not (it was pleaded) for general damages: even if these are to be 
taken (as they were) to be two separate causes of action they sprang 


*7 Ssalatno-Stachy v. Fink [1947] K.B. 1. 

95 The Stokesley Steamship Co. c. Compagnie Transatlantique (France, 1906: 
Req.) [1908] Dalloz, i. 187. 

9? 1955 8..T. 49. 
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from the identical want of care owed to the identical person. So 
also if by the local law it were a tort to break a man’s arm but 
none to kill him—and not merely that the dead man’s right of 
action died with him, which is more a question of succession than 
of tort—it seems & little out of place to allow the defendant to say 
that, modelling his degree of care upon the local standards, he had 
intentionally driven his car as fast as possible so that if he did 
collide with a pedestrian he could be sure of a fatal result. It is 
possible, however, that even here the invocation of the law of the 
environment can be justified, if on a slightly different ground, 
namely that the defendant must not be taken by surprise in being 
subjected to standards which, even if he had thought about it, 
would not have presented themselves to his mind. Such a ground 
might make the wrongdoer’s flag relevant to torts between ships on 
the high seas, which has indeed been held in France,' Scotland,’ 
and America °; but which has been contradicted in England.‘ It 
is possible, however, to reconcile the English decisions with the 
principle suggested above by saying that navigators on the high 
seas ought to have in mind the old common rule of the sea as well 
as their nationallaw: where the controversy, though maritime, has 
nothing to do with maritime law—for example when compensation 
is claimed for death on the high sea—there has been a suggestion 
even in England that the law of the defendant's flag might be an 
excuse.* 

It may be objected to this explanation that it is easy enough 
to talk about people modelling their conduct or their standard of 
care upon one law or another, but in fact men do no such thing. 
Far from modelling anything on law they are largely ignorant even 
of their own law, let alone foreign law. This is true, and it is most. 
emphatically true that no armchair mythology deserves to be called 
an explanation. It must therefore’ be admitted that all talk of 
modelling is misleading; and we must return for accurate language 
to the analogy of Rome. It is not that a visitor to Rome learns 


1 Wilson Sons & Co. c. Tandonnet Freres (1801: Civ.) [1892] Dalloz, i. 401. 
This was a question of limitation of liability: the English wrongdoer offered 
to abandon ship and freight, as he could French law. It was held in 
1887 by the Commercial Court (upheld by the Court of Appeal at Rennes) 
that this part of French law was inapplicable to foreigners on the high seas 
([1889] Dalloz, ii. 145—so also Hunting £ Sons c. Jauffret (1889: O A. Aix.), 
98 Clunet 104; and the consequence was hability in full unless the English 
limitataon of £8 a ton applied, as all three courts held it did. 

3 Kendrick v. Burnett (1897) 25 R. 82, approving the article of the 1885 Antwerp 
Congress according to which there must be liability by the law of both flags 
—a suggestion of the environmental approach. The question was whether an 
English vessel was liable to pay solatium. im respect of fatal casualties on the 
other ship. 

3 La Bourgogne (1907) 210 U.S. 95; The James McGee (1924) 800 Fed. 98— 

both cases of liability for fatal accidents. . 

The Leon (1881) 6 P.D. 148; Chartered Mercantile Bank of India v. Nether- 

lands India Steam Navigation Co. (1888) 10 Q.B.D. 591— both cases on the 

extent of vicarious liability. É 

5 Per Kennedy J. ın Davidsson v. Hill [1901] 2 K.B. 606. 
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Roman manners in advance: it is that he will admit himself to be in 
the wrong if he is caught in breach of them. It is not that a 
foreigner knows the laws of his host-country: it is that the law 
of that country is the law by which he expects to be caught, whether 
because he fears to be haled before a tribunal there applying only 
its own law, or (less probably) because he feels a guest should 
behave himself. It must be emphasised that this is a matter of 
fact: if that is what an ordinary reasonable man feels, then the 
relevant foreign law is a good excuse; and if it is not then no con- 
cord of legal experts will make it so. It is submitted that this is 
what the reasonable man feels when he is abroad, subject to the 
occasional exceptions already noticed. 
J. A. CLARENCE SurrH.* 


* Attorney-General of Eritrea. 


PROPERTY IN THE LAW OF FALSE 
PRETENCES 


Tur difference between larceny by a trick and obtaining goods by 
false pretences is axiomatic in English criminal law. From the 
eighteenth century to the present day it has been laid down that 
everything depends upon whether the owner of goods, as a result 
of some deception on the part of the defendant, intended to pass 
the property in them to the defendant or merely possession of them. 
The historical foundations of this ‘‘ subtle distinction " are two- 
fold. In the first place, the common law rule that larceny required 
lack of consent meant, or was interpreted to mean by eighteenth- 
century judges anxious to counteract the effects of capital punish- 
ment upon the minds of the jury,? that consent by the owner to the 
transfer of ownership nullified a charge of taking a thing invito 
domino. Consent to a transfer of ownership, even though it was 
obtained by fraud, was none the less consent for the purposes of the 
law of larceny. Secondly, one of the earliest statutes which dealt 
with obtaining by false pretences, the Larceny Act, 1827? (which 
was incorporated in later statutes dealing with the same problem *) 
. Was construed as maintaining the old common law distinction 
between larceny and false pretences, although at the same time it 
provided a remedy for the failure of justice which that distinction 
frequently produced. In the leading case of R. v. Kilham* a 
strong court decided that, notwithstanding the change in the law, 
there was stil a difference between the two offences, and such 
difference was based upon the distinction between obtaining posses- 
sion and obtaining property. For that reason a man who obtained 
the temporary use of a horse by means of a false pretence could not 
be guilty of larceny, since he had not obtained possession with the 
intent of permanently depriving the owner of the horse; nor 
could he be guilty of obtaining by false pretences, since all he had 
got was possession and not property in the horse. What was looked 
at by the court was the immediate and actual benefit obtained by 
the defendant. If the “ benefit ' obtained by the prisoner was the 
kind of benefit normally conferred by ownership, false pretences 


1 See Larceny Act, 1827 (7 & 8 Geo. 4, c. 29), s. 58. 

2 Hall, Theft Law and Society, Chap. 2. 

5 7 & 8 Geo. 4, c. 29, s. 58, re-enacting 80 Geo. 2, c. 24, 8. 1, which had been 
repealed by 7 & 8 Geo. 4, c. 27. 

4 Bee now Larceny Act, 1016 (5 & 6 Geo. 5, c. 50), s. 92. 

5 (1870) L.R. 1 C.C.R. 261, Bovill C.J., Whlles, Byles, Hannen JJ., and 
Oleasby B. See also R. v. Prince (1868) L.R. 1 d.h. 150. For earher 
cases in which the importance of the distinction had been maintained before 
the Larceny Act, 1827, see R. v. Adams (1819) Russ. & Ry. 226; R. v. 
Jackson (1826) 1 Mood. 110; R. v. Longstreeth (1826) 1 Mood. 186. 
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had been committed. If the only benefit obtained was the 
kind which resulted from possession then there was no offence.* 

Later cases, both criminal’ and civil,’ emphasised the import- 
ance and effect of this distinction in both criminal and civil lew. 
Though some of those effects have been modified by statutory 
changes providing for conviction even if the facts as proved do not 
substantiate the charged contained in the indictment (as long as 
they substantiate guilt of larceny or false pretences) the basis for 
the distinction still survives and can be important. For since the 
crime of obtaining by false pretences depends upon the obtaining 
of ‘‘ property ".and nothing else, if the facts do not show that 
property in the goods was obtained by the defendant, even though 
he may have obtained physical possession of them, the offence of 
false pretences has not been committed.’ 

However, two recent cases in New Zealand and Canada raise a 
problem that has not yet come before the English courts, and show 
that, for various reasons, the strictness of the common law distinc- 
tion may have to be modified in England as it has been elsewhere. 

In R. v. Miller * the New Zealand Court of Appeal was faced 
with the following facts: The defendant had contracted to purchase 
a truck under a hire-purchase agreement by which he agreed to 
hold the vehicle ** during the hiring solely as . . . bailee ” of the 
vendor company; and, until the option of purchase was exercised 
by paying the balance of the purchase price, he agreed that he 
would not “have property or interest as purchaser” in the 
vehicle. The cheque which the defendant gave the vendor com- 
pany by way of part payment of the purchase price was for a 
greater sum than to the defendant's knowledge was in his bank 
account at the time he made the agreement. He was charged and 
convicted of obtaining by false pretences, and appealed to the 
Supreme Court. 'The point was therefore squarely put before that 
court whether a charge of false pretences could be sustained by 
proof that the defendant had not obtained ownership of the goods in 
question. 


6 Cf. R. v. Gabriel Sans Garrett (1853) 1 Dears. 282. In R. v. Boulton (1849) 
1 Den. 508 the prisoner was held guilty of false pretences when what he had 
obtained wes æ ticket which entitled him to a ride on the railway, but which 
he had to surrender on completion of the journey. In R. v. Kilham this was 
approved becanse the prisoner had entirely converted the ticket to his own use 
for the only pure for which it was capable of being applied, Cf. the 
similar case of R. v. Chapman (1910) 4 C.A.R. 276. The idea of obtaining 
& benefit was also the basis of the decision of the Supreme Court of New 
South Wales in R. v. Doyle (1881) 2 N.8.W.L.R. 197 where D., by a false 
pretence, got a ticket from X who had to pay its price to Y. Held, D. had 
obtained money from X: he had got the benefit of it. 

T R. v. Buckmaster (1888) 20 Q.B D. 182; R. v. Russett [1892] 2 Q.B. 812. 

8 Oppenheimer v. Frazer [1907] 2 K.B. 50; Whitehorn Bros. v. Davison [1911] 
1 K.B. 463; Folkes v. King [1928] 1 K.B. 282; London Jewellers, Ltd. v. 
Attenborough [1984] 2 K B. 906; Pearson v. Rose & Young [1961] 1 K.B. 275. 

9? R. v. Smith (1950) 34 Cr.App.R. 168; R. v. Ball (1961) 85 Cr.App.R. 94; 
R. v. Lune (1961) 85 Or.App.R. 118. 

i9 (1955) N.Z.L.R. 1088. 


468 THE MODERN LAW REVIEW Vor, 20 


In deciding that such a charge could validly be preferred 
against the defendant, who was consequently correctly convicted 
of the erime, the court began by discussing the history of the crime 
in England and the interpretation placed upon the relevant statutes 
by English courts. "Then the court noted that New Zealand courts 
had not followed the English authorities, but had accepted that 
in the appropriate New Zealand legislation (which was similar to 
the English) the word ''obtains" means “‘ obtaining possession 
irrespective of any question whether any title to the goods is ob- 
tained at the same time." ! Both the New Zealand cases referred 
to, R. v. Cow and R. v. McReynolds * (which.simply followed 
the former case without adding anything to the discussion), accept, 
on grounds of ordinary colloquial meaning and on strict statutory 
interpretation, the wider meaning of the word ** obtains." Salmond 
J., in the earlier case, thought that the terms of the legislation 
seemed ** wide enough to cover not only those cases of fraud which 
do not amount to larceny but also those cases which do,” '* with 
which may be contrasted the opinion of the Court of Criminal 
Appeal in R. v. Ball !5 to the effect that the ** obtaining must not 
be in such circumstances as amount to larceny.’ Furthermore, the 
New Zealand judges seem to have approached the question on the 
footing that the English interpretation was too narrow and relied 
too much upon the immediate purpose of the statute. Salmond J. 
in R. v. Cow took a broader view and looked at the word 
* obtains? as it was used in other parts of the criminal law, 
where it undoubtedly did have reference to mere possession. 

The court in R. v. Miller followed these earlier views, and 
thought that there was no reason in principle why a person should 
not be convieted of obtaining by false pretences where he secured 
physieal possession of the goods though not their ownership, even 
though the same act might constitute theft by fraud and obtaining 
by false pretences. 

In the course of the courts judgment reference was made to an 
early (1888) Australian ease, E. v. Arnold.!? There the Supreme 
Court of New South Wales held that a man who, having bought 
cattle from X, got them delivered to him by X's agent, was guilty of 
obtaining by false pretences, even though it had been argued that, 
having obtained ownership of the goods by the contract of sale, 
he could not be said to have obtained anything by his false pretence 
except possession, without the consent of the former owner. 


11 Ibid., at p. 1045. 

12 (1993) N.Z.L.R. 596. 

13 (1985) N.Z.L.R. 944. 

14 (1028) N.Z.L.R., at p. de 

15 (19001) 85 Cr.App.R. 24, & 2T. 

16 R. v. Cox (1928) NZL AR. ¥598, at p. 600, per Hosking J. 

17 Ibid., at p. 606. 

1s (1883) 4 N.S.W.L.R. 847. Cf. R. v. Doyle (1881) 2 N.8.W.L.R. 197 the 
facts of which sre summarised ın note 6, supra. 
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Martin C.J., in that case,!? said of the defendant: ‘‘ he did obtain 
* the property ’ in the sense in which the legislature used the word; 
he obtained the bodily possession of the cattle." Innes J. said 7°: 
“The word ‘ property’ . . . means the chattel itself and not the 
ownership of it.” 

Another reference of the New Zealand court was to Canada, of 
which country it was said that it followed the English view on this 
subject. But to the present writer the recent decision of the 
Supreme Court of Canada in R. v. Hemingway? and the cases 
referred to therein shows that this opinion is not strictly accurate. 


In that case-the defendant had entered into a conditional sales 
contract for the purchase of some furniture. As a result of certain 
fraudulent representations he made he was enabled to take posses- 
sion of the goods in question. After a number of instalments had 
been paid a further fraud on the part of the defendant led to the 
true story coming out into the open, whereupon the defendant was 
eharged with and convicted of obtaining the furniture by false 
pretences. That conviction was quashed in the British Columbia 
Court of Appeal, from which decision the Crown appealed to the 
Supreme Court of Canada. There it was held by all the judges that 
the defendant was rightly convicted. But two different rationes 
decidendi appear from the judgments given. 

Kellock J. (with whom Locke J. concurred) took the view that 
in the language of Lord Coleridge in R. v. Russett** there is a 
difference between a sale (or other transaction passing property) 
which is complete and one which is not. Where the transaction is 
incomplete the only possible offence is larceny; where it is com- 
plete then false pretences is the right charge. In the circumstances 
of the Hemingway case, according to Kellock J., there was a 
complete transaction because under the conditional sale agreement 
(which apparently is a type of agreement differing from the English 
form of hire-purchase ?*), the original owners of the furniture were 
consenting not only to the transfer of possession but also to the 


19 (1888) 4 N.8.W.L.R., at p. 852. 

30 [bid., at p. 354. 

31 Reference was made to R. v. Soheer [1028] 2 D.L.R. 409. But that case, 
as was pointed out in R. v. Hemingway, turned upon the necessity for 
showing that the prisoner had obtained “ some '’ property right and not merely 
possession of s: [1023] 2 D.L.R., at p. 408, per Perdue C.J.M. See also 
R. v Nowe (1904) 8 Can.C.C. 441; R. v. MoManus [1924] 3 D.L.R. 297 
in which there was no intention to pass any property whatever and therefore 
it was held that false pretences were not committed. Contrast R. v. Cramgly 
[1981] 8 D.L.R. 640 and R. v. Kinsey (1948) 91 Can.C.C. 847 in which the 
risoner obtamed more than mere physical possession. He also fraudulently 
induced someone to part with '"' some " kind of pro erty interest in the goods 
in question, e.g., his interest as baee of a parcel of trousers in Cratngly, 
and an interest as & purchaser on terms of a track in Kinsey. This is the 
very point that was finally settled by the Supreme Court of Canada in 
R. v. Hemingway. 

33 [1956] 1 D L.R. 2d 34. 

23 [1892] 2 Q.B. 312, at p. 314. 

24 Per Estey J. [1956] 1 D.L.R. 2d, at p. 48. 
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transfer of the property in the goods, subject only to the terms of 
the agreement. By those terms, it should be pointed out, the 
purchaser was recognised as having some “ interest " in the goods. 
But the vendor was recognised as having “‘ title to, property in and 
ownership" of the goods, until all the purchase price had been 
paid. Although it could be argued that the vendors still retained 
property in the goods under the contract, and intended to retain 
property in the immediate future—which would seem to negative 
any inference that false pretences had been committed—Kellock J. 
considered the vendors had passed to the defendant an interest 
which would and was intended to ripen into owngrship upon the 
occurrence of a certain contingency, namely, payment of the full 
purchase price. Therefore, the vendors had intended to pass 
ownership and the transaction was complete: which meant that 
false pretences had been committed. 

In coming to this conclusion Kellock J. was influenced by, and 
quoted such English authorities as, Whitehorn Brothers v. Davi- 
son ?* and Folkes v. King?* in which the scope of the two offences 
of larceny and false pretences was discussed. But in those cases, 
as in others ** which were not referred to by Kellock J., the question 
for the court to determine related to the recovery in civil pro- 
ceedings of goods which had been ‘* acquired’ (to use a neutral 
term) from one innocent party by a rogue and transferred by him 
to another innocent party. There was no issue of guilt of any 
crime before the courts. Anything said by the judges in those 
cases about the crimes in question was, of course, obiter (though 
of persuasive authority). Moreover, from those cases there appears 
a conflict of judicial opinion on the question whether in determining 
claims to property regard should be paid to the technical differences 
between the crimes of larceny by a trick and false pretences. Some 
judges ** would appear to say that, where issues relating to the 
Factors Acts, and agents of one kind or another are raised, although 
in the criminal law larceny by a trick and false pretences both 
negative ** consent ? on the part of the owner, nevertheless posses- 
sion of goods which is obtained by either crime amounts to posses- 
sion obtained with the owner's *' consent," so as to permit of the 
passing of a good title to an innocent third party. Others,?° how- 
ever, would appear to apply the strict criminal law rules in order to 
determine the issue of title to the goods in question. "Whatever be 
the true principle to apply in civil cases, these authorities, it is 


25 [1011] 1 K.B. 468. 

38 [19293] 1 K.B. 282. 

27 Oppenhewner v. Frazer [1907] 2 K.B. 50; London Jewellers, Ltd. v. Atten- 
borough [19384] 9 K.B. 206; Pearson v. Rose ¢ Young [1951] 1 K.B. 975; 
Du Jardin v. Beadman Bros. [1952] 9 Q.B. 712. 

38 e.g., Bankes L.J., Scrutton L.J. in Folkes v. King (supra) ot pp. 206-298, 

5-807; Vaughan Williams L.J. in Whitehorn Bros. v. Davison (supra) at 
p. 478; Somervell L.J. ın Pearson v. Rose d Young (supra) at pp. 284-286. 

39 e.g., Fletcher Moulton L.J. in Oppenheimer v. Frazer (supra) ab pp. 71-78, 

Atkin L.J. in Lake v. Simmons [1926] 2 K.B. 51, at pp. 71-72. 
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submitted, are not very helpful in the criminal Jaw, in that they 
are not concerned with the specific problem of the criminal law, 
namely, what has to be ‘obtained’? for the crime of false 
pretences to be committed? 

Moreover, it could be argued that whereas in these civil cases 
the original owner had given the rogue physical possession of goods 
with a power to dispose of them by sale to third parties, in criminal 
cases like E. v. Hemingway (and R. v. Miller) the owner had given 
physical possession only with a power to turn it into full ownership 
ou the part of the rogue himself and nobody else. It is true that 
in Whitehorn Bros. v. Davison?" the parties contemplated a sale 
to the rogue himself: but that was only in order to enable him to 
resell to a third person, as the original owner knew. The transac- 
tion was not designed to make the rogue more than a “ conduit 
pipe" for the passing of title. Hence, in the civil cases there was 
something more than possession given to the rogue; there was posses- 
sion plus a disposable interest (which the interest of the rogue in 
Whitehorn Bros. v. Davison could be considered). But in the 
criminal cases only possession was intended to pass, and any kind of 
disposable interest was either expressly (as in R. v. Hemingway) or 
impliedly (as in R. v. Miller) excluded by the contract between the 
parties from the powers and rights of the rogue. That being so, the 
arguments in the civil cases relating to situations in which a power of 
disposition of the property is given to the rogue do not apply to cases 
where no such power has been given. Admittedly in London 
Jewellers, Ltd. v. Attenborough °! Greer L.J. said that Folkes v. 
King was authority for the proposition that * where a man obtains 
possession with authority to sell or to become the owner himself, and 
then sells, he cannot be treated as having obtained the goods by lar- 
ceny by a trick”? (inferring that the appropriate charge is false 
pretences). But with all respect it is submitted that there is nothing 
in the judgments in F'olkes v. King which will substantiate so wide & 
statement of its ratio decidendi. Moreover, even if opinions to that 
effect can be inferred from what was said in that case,?? they could 
be regarded as obiter, since the case was concerned only with a 
situation in which the owner intended the rogue to dispose of the 
goods to someone else other than himself. In London Jewellers, 
Lid. v. Attenborough there was never any intention on the part 
of the original owners that the jewellery they delivered to the rogue 
“on appro? should eventually become his property; he was 
supposed to sell it to third parties. Consequently, it is submitted, 


30 [1911] 1 K.B. 468. 

31 [1984] 2 K.B. 206, at p. 222: italics supplied. 

31 6g., Bankes L.J.'s statement [1928] 2 K.B. 282, at p. 208, that the facts 
in Folkes v. King were indistmnguishable from those in Whitehorn Bros. v 
Davison. But in that case it was contemplated that the rogue should himself 
become owner of the goods. In Folkes v. King it was contemplated that the 
rogue should pass ownership to someone else. 
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nothing in that case is really relevant to the issues now under 
discussion. 

One further point may be noted here before considering the other 
judgment in R. v. Hemingway. Over twenty years ago Professor 
Hamson?? drew attention to the undesirability of going to the 
criminal law for the purpose of solving problems and settling prin- 
ciples of the law of contract. A converse argument may well be 
put, in that it is unsatisfactory to go to cases on the law of contract 
to find the correct principles of the criminal law. It is accepted 
that distinctions in the criminal law are more often artificial and 
dictated by immediate policy than logical and resulting from well- 
thought out deduction. The law of theft is full of anomalies; and 
the proper way to rid the law of them is not by seeking to turn 
their flank but by appropriate legislation. There is some justifica- 
tion for abolishing the distinction between larceny and false pre- 
tences, and having a composite crime defined so as to include both. 
But while the distinction stil exists it is difficult to justify con- 
structions of the different offences so as to make them more like 
each other. In this respect it would seem that the English courts 
are also not free from criticism. For in some of the civil cases,?* 
but apparently not the criminal ones, it has been said that a person 
can be guilty of obtaining by false pretences where what has been 
obtained is not property in the goods but the power to deal with 
or pass the property. This would appear to conflict with what has 
been said in such recent cases as R. v. Lurie?* and R. v. Ball? 
to the effect that only where property has been obtained can the 
crime of false pretences be committed. 

In the Hemingway case the judgment of Estey J. (with whom 
Kerkin C.J. and Abbott J. concurred) is not so open to criticism 
as that of Kellock J. For the starting point of Estey J.’s judgment 
is that the relevant Canadian statutory provision differs from the 
English legislation. Whereas in England *’ the offence relates to 
the obtaining by a false pretence of * any chattel, money or valu- 
able security," the Canadian section? speaks of obtaining 
* anything capable of being stolen. The result of this difference, 
which as Estey J. pointed out,?? was deliberately made by the com- 
mittee set up to draft a Canadian criminal code in the nineteenth 
century, is to make the scope of the Canadian section much wider 
than the English. An interesting point here is that the Canadian 


33 '''The Effect of a Secret Fraudulent Intent " (1985) 51 L.Q.R. 658, at p. 660. 

34 e.g., Pearson v. Rose & Young [1951] 1 K.B. 275, at p. 288, per Denning L.J. 
Cj. Hamson, op. cit., at p. 656. 

35 (1951) 85 Cr.App.R. 118. 

3€ (1961) 85 Cr.App.R. 24. 

37 Larceny Act, 1916, s. 32. 

38 Canadian Criminal Code, 1927, s. 406 (1). The Criminal Code, 1953-1954. 
s. 904 (1) (a) now speaks of “ anything in respect of which the offence of 
theft may be commitied ": but the variation of language does not affect the 
present issue. 

39 [19056] 1 D.L.R. 2d 34, at p. 44. 
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committee based much, if not all of their draft, upon the draft 
Criminal Code prepared for England by the Royal Commission of 
1878-1879. Whereas the English code was rejected, the Canadian 
one became law; with the result that the problems of English law in 
respect of false pretences at least (to say nothing of other branches 
of the criminal law) did not arise in Canada. 

By way of interpolation into the discussions of Estey J.’s judg- 
ment it can be noted that in one of the English cases *° it was 
pointed out that, although one can steal a thing, one cannot steal a 
power to deal with a thing; but one can obtain such a power by 
false pretences: Under the Canadian legislation this is not only 
expressly enacted, but even extended in scope; for it is possible 
under that legislation to obtain by false pretences not merely the 
property in a chattel but also any kind of property interest in it, 
including what one may call for present purposes a ** contingent ?" 
interest which will eventually vest in oneself. Hence a contract 
which reserved full title in the vendor of the furniture but con- 
templated the eventual transfer of title to the purchaser as a result 
of his payment of the purchase price, thereby disposing of the 
furniture to himself, even though he could not dispose of it to 
anyone else, can be said to pass not merely possession of the thing 
to the purchaser, but also a property interest. 

This was in fact the approach of Estey J., who held that, since 
& property interest, as just defined, could be obtained by false 
pretences within the meaning of the legislation, the defendant was 
properly convicted. Such a conclusion was in fact justified by 
earlier Canadian authorities.‘ This reasoning by Estey J. has 
much to commend it, particularly when it is compared with the 
reasoning of Kellock J. The latter purported to extend English 
cases dealing with the obtaining fraudulently of a power to dispose of 
goods to third parties to cover a situation in which the rogue only 
had power to dispose of the goods to himself. This as seen above is 
questionable. Estey J., however, by keeping close to the words of 
the Canadian statute, was able to avoid the necessity for extending 
the English cases beyond what they would appear to justify. Indeed 
he did not refer to English cases except to distinguish them as being 
inapplicable. Moreover the cases to which he did refer were criminal 
ones, and not those mentioned above in which title to property was 
in question as opposed to the criminality of certain acts. 

How far can these decisions and the reasoning behind them be 
expected to have any effect upon the law in England? To begin 
with, it is too late now for any court but the House of Lords to 
. upset the idea that false pretences can only be committed where 
‘property is intended to be passed and not merely physical possession. 
But can ‘‘ property’ be interpreted by a court other than the 
House of Lords to mean any other interest in goods apart from 


19 Whitehorn Bros. v. Davison [1911] 1 K.B. 468, at p. 479, per Buckeley L.J. 
41 Cited in note 21, supra. 
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ownership? The idea that false pretences can be committed where 
the defendant was getting possession plus the power to dispose of 
the property in the goods, as already noticed, seems to be one finding 
expression in civil cases and not criminal ones. Indeed in the 
article already ‘cited ** Professor Hamson referred to ** the ungues- 
tioned premise . , . that there is larceny by a trick if a bailment only 
is intended by the owner and an obtaining by false pretences if a 
sale is intended by the owner." This would seem to exclude the 
possibility of false pretences being the right offence where there is 
8 bailment with the power to dispose of the property. If this is so 
then the arguments of Kellock J. can have no effect in England at 
all on courts below the House of Lords. Moreover on the test which. 
seems to arise from R. v. Boulton ** and R. v. Kilham,** and relates 
to the benefit to the defendant, it would seem that in cases of hire 
purchase the defendant gets the benefit of possession not ownership, 
which would exclude false pretences. But if the point ever does 
come before the House of Lords for decision it would be open for 
their Lordships to sweep the distinction away entirely, as the New 
Zealand courts have done, or to maintain the distinction but extend 
the scope of false pretences in the way suggested by Kellock J. In 
the absence of any judicial change the only possibility is statutory 
alteration of the law, in which event the Canadian legislation, which 
' makes possible a judgment like that of Estey J. is desirable, unless, 
which is probably even more desirable, the differentiation between 
these two offerices is abolished altogether. - 
G. H. L. Frroman.* 


13 51 L.Q.R. 658, at p. 660. 

43 (1849) 1 Den. 508. 

44 (1870) L.R L.O.C.R. 261. And R. v. Doyle (1881) 2 N.8.W L.B. 197: see 
noie 8, supra. 

* Assistant Lecturer in Laws, University College, London. 


ADOPTION APPLICATIONS AND PARENTAL 
RESPONSIBILITY 


IMPLEMENTATION of the recommendations contained in the Report 
of the Departmental Committee on the Adoption of Children! 
presented to Parliament in September, 1954, is still awaited. The 
delayed announcement by the Government that it intended to 
legislate—it finally came in March, 1956 *—had already exacerbated 
those directly Concerned with the problems of child welfare. This 
feeling was expressed in a joint letter to the Editor of The Times 
on January 80, 1956, from the Committee's Chairman (Sir Gerald 
Hurst, Q.C.) and the Chairman of the Standing Committee for the 

Societies for Adoption (The Hon. Mrs. G. R. Edwards).? 

In the course of the letter, enumerating various lacunae and 
defects in the present law, the correspondents alluded to the 
clause in the Adoption Act, 1950, which allows the consent of the 
natural parent or guardian * to be dispensed with if, inter alia, it 
is unreasonably withheld. They stated that the clause ‘has 
become a dead letter and there is now no way in which these 
children [i.e., prospective adoptees] can be protected from 
frivolous or vindictive withdrawals unless a new ground for 
dispensation is enacted." This view, which is in terms more 
critical than the Committee’s Report *—in part no doubt influenced 
by decisions subsequent to the Committee’s deliberations—is not 
an unnatural reaction to the interpretations placed upon the section 
by the courts. Although the expression “dead letter" may be 
inapposite to describe the present frustration of adoption applica- 
tions, the emphasis on parental rights in testing whether consent 
to adoption is “‘ unreasonably withheld ” has unduly circumscribed 
the powers of the courts, in particular the courts of summary 
jurisdiction. 

The present article attempts to investigate the extent to which 
adoption applications are likely to be thwarted by the capricious- 
ness of a natural parent and whether the clause at present 
operates in a socially desirable manner. In evaluating the present 
1 Cmd. 9248. 

2 The Times, March 7, 1956. During the debate on Child Welfare the Govern- 
ment reiterated its intention to legislate as soon as time could be found: H.C. 
Debate, July 2, 1956, Vol. 565, cols. 1004, 1057 and 1106. In answer to 
Mrs. Barbara Castle, M.P., the Home Secretary stated the Government 
could give no undertaking to bring in legislation in the present Session: H.C., 
February 28, 1057, Vol. 565, cols. 1898-1804. 

The Hon. Mrs G. R. Edwards was also & member of the Committee. 

Since the guardian’s consent may not involve a consideration of the blood tie 
the present article does not deal with guardians. Indeed, all the reported cases 
deal with the consents of a natural parent. 

8. 8 (1) (c). For a brief discussion on the problem of consents, see A Century 


of Family Law, Chap. 8 (II) by T. E. James, pp. 45 and 50 et seq. 
6 Paras, 118-122, pp. 20-82. 
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position, it is proposed to consider (a) the history of the legislation; 

_ (b) the legal interpretation of the present clause; (c) the experience 
of Commonwealth countries; (d) the cumulative effect of a new 
dispensation clause and an introduction of a pre-application 
probationary period; and (e) the possibilities towards a solution 
of the problem. 


History’ 


The power to dispense with consents was provided for in section 2 
(8) of the 1926 Act.* The section (which appears now in substan- 
tially similar terms in section 2 (4) (a) of the 1950 Act) set out 
those persons whose consents were necessary as a prerequisite to 
the making of an adoption order. A proviso stated that the court 
might dispense with any consent if the person whose consent had 
to be sought had abandoned or deserted the infant,’ was incapable 
of giving consent or could not be found, or was a person who 
being liable to contribute to the support of the infant has 
persistently neglected or failed to contribute to such support,?? “ or 
is a person whose consent ought, in the opinion of the court and 
in all the cireumstances of the case, to be dispensed with." 


7 The 1926 Act was & replica of the draft Bill presented as an addendum to the 
Tomhn Commuttee’s Report (Cmds. 9401 and 2469). Some of the criticisms 
of the statutory introduction of adoption were indeed bizarre, at least to a 
reader in 1957: Dr. Jenks, ‘‘ Recent Changes in Family Law," 44 L.Q.R. 
(1928) 814, at p. 810, writing of the 1926 legislation, said: ‘‘ But it 1s one 
of the most pamíful conclusions which follow from a study of Acts of Par- 
hament, and the cases arising out of them, that there appear to exist in the 
world a large number of persons who make a practics of perverting to their 
own infamous ends the beneficent intentions of legislators. And it is to be 
feared that such persons will find only too many opportunities in the Adop- 
tion Act for the exercise of their favourite pursuit." Dr. Jenks thought that 
there was a real risk of ‘‘ unscrupulous persons gradually- acquir.ng, by means 

`of careful changes of locality, a considerable gang of children, over whom 
they have legal and irrevocable rights, and exploiting these children for sordid 
Mul infamous purposes. . .. What then is to prevent an uie &nd peri- 
patetic pair gradually collecting specimens of unfortunate childhood from 

all parts of the country ? ° 
The phraseology of the section is retained ın section 40 (2) of the 1950 Act, 
re-enacting s. 11 (8) of the 1939 Act, in relation to the requirement for the 
licensing anithoriiy to give ıts consent to & child being removed out of the 
jurisdiction for adoption abroad. 

8. 8 (1) (a) of the 1950 Act 1s differently worded; it deals with the case of a 
child “ abandoned, neglected or persistently ill-treated.'" The argument that 
there was a distinction between ‘‘ abandonment ’’ and ''desertion " was re- 
jected by Lord Goddard O.J. in Watson v. Nikolaisen [1955] 9 Q.B. 286, 
at pp. 206-297. 
9a Re C. (an snfant), The Times, April 2, 1967. 

10 The wording in s. 8 (1) (b) of the 1950 Act, which in substance reproduces 
the 1926 provision, and the relevant part of s. 2 (4) (a) have been altered to 
read, ‘‘ who is liable by virtue of any order or agreement to contribute to 
the maintenance of an infant." Since ıt has been held in Re M. (am Infant) 
[1955] 2 Q.B. 489 that a putative father 18 not a '' parent " within the mean- 
ing of the word in s. 9 (4) (a), a putative father who voluntarily contr.butes 
to the child's maintenance should be included as being a person whose consent 
18 to be sought, (1956) 19 M.L.R. 202. A similar situation persists m Seot- 
land despite the contention that rights were given to the putative father which 
would make him a ''psrent," under the Illegitimate Children (Scotland) 
Act, 1980; A. v. B., 1050 8.L.T. 486. 
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The proviso clearly gave the courts the widest possible discre- 
tion. It directed the court to exercise its powers of dispensing 
with a natural parent’s consent in appropriate cases without going 
quite as far as to provide, as in guardianship cases, that the welfare 
of the child is to be the **first and paramount " consideration.” 
In H. v. H.? the appellant sought to contend that the final words 
of the proviso were limited to cover only the case of a person who 
had failed to contribute to the support of the infant. Lord God- 
dard C.J. said *: “I attach great importance to the words ‘ and 
in all the circumstances of the case.' The proviso seems to be 
intended to give the justices the widest possible discretion." 
Although the decision seemed unexceptionable, the Hurst Com- 
mittee '^ expressed surprise that the court could dispense with any 
consent under the proviso. 

The Adoption of Children Act, 1949, which overhauled the 
existing law, reframed the provision dealing with consents, setting 
out (in what is now section 8 (1) of the 1950 Act) the cases where 
the consents required by virtue of section 2 (4) (a) could be dis- 
pensed with, viz., “in any ** case that the person whose consent 
is required cannot be found or is incapable of giving his consent or 
that his consent is!’ unreasonably withheld.” !* 

It was expected that this new provision would focus the atten- 
tion of the courts on the welfare of the child when considering dis- 
pensing with any consent"; the new provision, on the other hand, 
clearly replaced the hitherto unbridled discretion by introducing 
a narrower and subordinate power." In enacting the provision 
the legislature was making a clear distinction between the para- 
mountcy principle as expressed in section 1 of the Guardianship 


11 H. v, H. [1947] K.B. 468 at p. 465-466 sub nom. Harris v. Hawkins [1947] 

1 All E.R. 812, at p. 814 He A. B. (an snfant) [1960] V.L.R. 1; doubted 

in The King v. M. [1946] V.L.R. 106; disapproved of strongly by Sholl J. 

in A. v. C.-S. [1055] V.L.R 840, at p. 362, which is m conformity with dicta 

in Re Carroll [1981] 1 K.B. 817, at p. 360-861, and Re B. [1989] V.L.R. 

49. Cf. S. v. g., 1956 (1) BA 66, a Southern Rhodesian case. See also 

Devhn J. m Hitchcock v W. B. & F. E. B [1952] 2 Q B. 6561, at p. 571, 

and Jenkins L.J. im Re K. (an snfant) [1078] 1 QB. 117, at p. 195. 

Devlin J. in Hitchcock v. W. B. d F. E. B. [1952] 9 Q.B. 561, at p. 572, 

thought that the 1926 Act proviso enacted the paramountcy rule applicable 

in guardianship cases. 

13 [1047] K.B. 463. 

14 Ibid., pp. 465—466. 

15 Para. lli, p. 29. 

16 My italics. Italics were, however, supplied in the text of the judgment of 
Jenkins L.J. m Re K. (an infant) [1953] 1 Q.B. 117, at p. 126. 

17 Frequently the word ' being '"' 18 interlineated See, e.g., Lord Goddard C.J. 
in Hitchcock v. W B. d F. E. B. [1952] 2 Q.B. 561, at pp. 570 and 671. 

18 There appears to have been no discussion on the change of wording dunng 
the course of the Bill through Parliament. The wording 1s identical with 
an unused section of the Mental Deficiency Act, 1918, s. 6 (8) (a) as amended 
by s. 4 of the 1927 Act; see R. v. Judge Radchffe, ex p. Oxfordshire County 
Council [1915] 3 K.B. 418. 

19 Commuttee’s Report, para. 117, pp. 20-30. 

29 Bee ‘‘ The Adoption of Children En" (1049) 98 L.J. 605. Cf. a Scottish 
decision, Y. Z.—Petitioners, 1964 S.L.T.(Sh Ot.) 98. 


1 


ao 


476 THE MODERN LAW REVIEW Vor. 20 


of Infants Act, 1925," and an integrated welfare principle for 
adoption. The compromise thus achieved would entail the employ- 
ment of an objective test of the parent's behaviour towards the 
child. The parent's behaviour would not be tested without 
regard being paid to its effect on the child, and the proprietary 
interests of the parent would be considered on & parity with the 
parent's obligations to the child. The change in wording would 
seem therefore to have represented a shift of emphasis rather than 
a reversal in policy. 


INTERPRETATION OF SECTION 8 (1) (c) or THE 1950 Acr 


Within a short time of the coming into operation of the 1949 Act, 
two cases within six months of each other in the Divisional Court 
&nd the Court of Appeal respectively decided in what instances 
consent might be dispensed with in the future by the inferior courts. 
These decisions marked the swing of the pendulum. 

In the case before the Divisional Court, Hitchcock v. W. B. & 
F. E. B." the test to be applied was clearly stated. The decision 
was further productive of some illuminating observations and 
expressions of doubt by Devlin J. The Court of Appeal, in Re 
Adoption Act, 1950; Re K. (an Infant) * affirmed the Divisional 
Court's test; and Jenkins L.J. made some observations on the 
comparable provision in the 1926 Act and the case of H. v. H. 
decided under that section. Of the judges hearing the Hitchcock 
case only Devlin J. alluded to the provision in the 1926 Act and 
then without reference specifically to H. v. H., although Lord 
Goddard C.J. himself had given judgment in that case in the 
Divisional Court some five years earlier. 

In the Hitchcock case?’ on the facts as found by the justices 
none of the specific grounds for dispensation was applicable. In 
determining that consent had been unreasonably withheld the 
justices did not state their reasons but appeared to apply the wel- 
fare test laid down in section 1 of the Guardianship of Infants Act, 
1925, a test which the Lord Chief Justice rejected as overlooking 
the effect of adoption, * which is to extinguish wholly once and 
for all the parents’ relationship to the child except that of blood 
relationship.” °° 


41 Even the welfare clause embodied in the Act is hmited to contests between 
arent and parent or or their respective relations, see (1955) 18 M.L.R. 490. 
22 (1958) 16 M.L.R. 
23 [1952] 2 Q.B. d 
24 [19053] 1 Q.B. 117. 
25 The facts of both the Hitchcock and Re K. cases have been set out in a 
contemporary note of the cases, (1958) 16 M.L.R. 225, by the present writer. 
6 [1062] 2 Q.B. 561, at p. 669. See similarly, Jenkins L.J. in Re K., at 
p. 128, commenting on the judgment of the county court judge. There are 
' numerous references in adoption cases to the distinction to be made between 
eod c applications and custody orders, L. v. M. (1956) 190 J.P. 27; Z. 
1964 S.L.T.(Sh.Ct. 47, at p. 48, sub nom. Mr. £ Mrs. C. D., Peti- 
troners, E. Respondent (1964) 70 gh. Ct. Rep. 160; Re Murray (1955) bb B.R. 


w 
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Counsel for the respondent adopters did not in fact contend 
that the welfare principle should apply but relied on an interpreta- 
tion of the particular facts of the case demonstrating that the hus- 
band was unfit to continue as a father and that his withholding of 
consent was thus capricious. The court clearly did not think that 
the welfare principle could apply. Lord Goddard C.J. said 77: ** But 
the mere fact that the adoption order will be for the benefit of 
the child does not answer the question whether consent is being '" 
unreasonably withheld." The tenor of this judgment, emphasising 
as it does the total deprivation of the rights of the natural parents, 
precludes the ceurt from having regard to the obvious benefits that 
an adoption order may confer upon the child. The legislature can 
hardly have intended the sacrifice of the well-being of the child in 
favour of safeguarding the proprietary interests of the parents.?* 
It is axiomatie that due regard must be paid to blood relationship. 
Equally, however, & parent is under & corresponding obligation to 
the child. The natural expectations of one who has cared for the 
child during a probationary period with a view to adoption should 
also be considered, as well as the disruptive effect upon the child, 
whose affection for the adoptive parents will have grown.?? 

The test to be applied was succinctly stated by Devlin J.**: 
* Is consent being!" refused whimsically or arbitrarily, or not in 
good faith? Because if so a fortiori it would be unreasonable." 
Whilst noting the change in wording between the 1926 and 1950 
Acts?! and without dilating upon the reasons for such change, 
Devlin J. concluded that it was ** plain that the test is no longer 
the welfare of the child.” ?* 

In Re K.* the Court of Appeal reversed the decision of the 
county court judge ?* and affirmed the Divisional Court's decision 


(N.8.W.) 88, at pp. 95 and 96, per Street C.J. In Watson v. Nikolaisen 
1955] 2 Q.B. 985. at p. 296, Lord Goddard C.J. appears to consider that 
e paramountcy of the child’s welfare applies in all custody cases. Cf. 

Jenkins L.J. in Re K., at p. 128; see (1955) 18 M.L.R. 490. 

27 Ibid., p. 570. 

28 (f. remarks of the Divisional Court in a case under s. 1 of the Children Act, 
1948, Re A. B. (an infant) [1954] 2 Q.B. 885. 

29 This was a factor that was recognised by Harman J. in Re F., an infant 
[1957] 1 All E.R. 819. 

30 At p. 672. There is some indication in the judgment of Devlin J. that the 
court will pay regard to the discharge of a parent’s obligations. Any such 
view was clearly repudiated by Lord Goddard C.J. m W. and another v. 
D. and another (1956) 54 L.G.R. 80, at p. 83; (1966) 120 J.P. 119, at p. 122. 

31 Devlin J. noted the absolute discretion which prevailed in the 1926 legislation 
and came to the conclusion that under a section so worded ‘‘ the justices 
would no doubt be right ın regarding as the matter of paramount importance 
the welfare of the child '' (p. 671). 

33 But see p. 572. 

33 Whilst it may be doubted whether even under the 1926 Act provision the 
paramountcy of the child's welfare was the test to be applied, the ae 
is strikingly at variance with the subsequent view expressed by Jenluns L.J. 
in Re K. [1953] 1 Q B. 117, at p. 126. 

34 [1953] 1 Q.B. 117. 

35 This order was an interim order for three months under the powers granted 
in s. 6 (1) whereby the court postpones the determination of the application 
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in the Hitchcock case.?* ‘‘ Prima facie," said Jenkins L.J.,5* ‘fit 
would seem to me eminently reasonable for any parent to withhold 
his or her consent to an order thus completely and irrevocably 
destroying the parental relationship * and later?* “. . . the with- 
holding of a parent’s consent to an adoption cannot be held unrea- 
-sonable merely because the order would conduce to the welfare of 
the child." This presumption in favour of the reasonableness of 
any withholding, a presumption concurred in by Devlin J. in 
the Hitchcock case,*' has had the effect of wresting from the courts 
the power to determine the problem objectively; the court looks 
solely to the proprietary interest of the parent. . 

The existence of a presumption of the reasonableness of with- 
holding consent would appear to involve applicants for adoption 
in the necessity of cross-examining both the natural parent who 
is refusing to give consent and the guardian ad litem—such cross- 
examination being directed to the report** concerning the well-being 
of the child vis-à-vis its natural parents. The procedure on the 
application, which is normally held im camera," is inappropriate 


and can make an order for custody for a probationary period not exceeding 
two years. An intenm order 1s deemed not to be an adoption order within 
the meaning of the Act (s. 6 (4)). Presumably if it 18 a postponement of 
the heanng 2 consent already given can be withdrawn before the end of the 
probationary period. 

36 The decision in the Hitchcock case was given only two days before the hearing 
of the applcation in the county court b: 188). 

37 At p 129. 

38 At p. 130. 

39 Jenking L J. does not appear to tontend for & presumption in the case of 
withdrawal but only in initial refusal. Is this according some effect to 
an initial consent which ıt 1s sought to revoke for the purposes of deciding 
whether to dispense with such consent?; or is it merely conforming to the 
view that a withdrawal must be regarded as a consent never given as 
Street C.J. thought, in Mace v. Murray (1955) 65 8.R.(N.8.W.) 88, at pp. 97 
and 999; Re Greenwood, Storvald and Storvald v. Black [1956] 4 D.U.R. 711. 

, À consent initially given but later withdrawn 18, moreover, not sbandon- 

ment—and hence not deserhon—within the meanmg of those words in s. 8 (1) 
(a) of the 1050 Act; Watson v. Nikolaisen [1955] Q.B. 286, at pp. 204-205. 
If ıt were otherwise the decision m Re Hollyman [1945] 1 All E.R. 990 
followed by Harman J. m Re F. (an Infant) [1957] 1 All E.R. 819, 
would be nullified and the vital moment of testing the giving of consent would 
be the tıme of the initial consent. A consent to adoption given on an unsuc- 
cessful application may be withdrawn before appeal, F. d F. v. C. Assocsa- 
tion, The Times, June 25, 1955. By leave obtained on ez parte motion in the 
Court of Appeal any person might appeal if he or she could possibly have been 
made a party to the application by service, Re B. (an snfant), The Times, 
July 27, 1957. 

40 At p 678 

41 The guardian ad litem’s report 18 not aveilable to the parents, rules 10 and 11 
of the Adoption of Children (High Court) Rules, 1950; rules 7 and-8 of the 
Adoption of Children (County Court) Rules, 1952. 

42 Rule 14 of the Adoption of Children (County Court) Rules, 1952, gives effect 
to s. 8 (8) of the Act which provides that the Rules made by the Lord 
Chancellor by virtue of his powers under s 8 (2) may in turn provide for 
apphestion for adoption orders being heard and determined otherwise than 
in open court. In the High Court the practice and procedure of the Chancery 
Division is expressly preserved and such applications are invariably heard in 
camera, rule 80, The Adoption of Children (High Court) Rules, 1950. The 
procedure in Courts of Summary Jurisdiction is variable, see “The Hearing 
of Adoption Applications " (1955) 119 J P J. 778. 
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to the method of rebutting presumptions employed in ordinary 
litigation. If the presumption operates, then cross-examination 
wil become a feature of adoption applications. One would have 
thought that courts could be trusted to deal with the problem of 
consents upon the documentary evidence before them without 
resorting to & method wholly alien to the proceedings concerned.*? 

The sequel to the decision in Ee K. has illustrated the effect of 
the interpretation placed upon section 8 (1) (c) which is stultifying 
the ultimate goal of adoption law, that is, to provide as normal 
an upbringing for a child as nature will allow.'* The child 
concerned in Ee K. was returned to the applicant foster parents * 
shortly after the appeal and will presumably remain there during 
his infancy—at least most of his formative years—without the 
benefits that adoption could give him by an order giving legal 
effect to what is in fact already socially true, i.e., he has become 
the child of his new family. It is the risk of uncertainty and of a 
constantly shifting home background that the legislature hoped 
to avoid by providing a general clause for dispensing with consent. 
The restrictive interpretation placed upon ‘“‘ unreasonably with- 
held ’? would appear effectively to have deprived the courts of the 
ability to achieve these desirable results. 

Post-1952 cases have done little to dispel the impression that 
only in rare instances will the courts be able to dispense with 
consents which are alleged to have been ‘‘ unreasonably withheld." 
The argument of the applicants in Watson v. Nikolaisen,'* that 
the consent ought to be dispensed with under section 8 (1) (a) 
on the grounds that the child had been abandoned, indicated the 
view of the applicants! advisers that, since no initial] consent had 
been given, it was well-nigh impossible to establish that consent 
at the hearing was unreasonably withheld." Behaviour falling 
short of abandonment, desertion or neglect might have been 
expected to fall within the ** unreasonably withholding ” provision; 
but the residual nature of the provision has been whittled away by 
the predominance of the proprietary interests of the non-consenting 
parent. f 


43 The problem is considered more fully in the text below. 

44 In '' Psychological Aspects of the Adoption Process," 40 Iowa Law Review 
(1955) 850 the co-authors comment (at p. 854): ''.  . 1¢ 18 fair to say that 
biological parenthood 18 of less importance to the maturing child than psycho- 
logical parenthood. As far as the child 18 concerned, he need not essentially 
care who loves him as long as someone does'' and later: ''there is no 
a prior reason why a child should love and respect biological parents more 
than anyone else.” 

*5 Manchester Guardian, April 17, 1058; the move took place only four months 
after the natural mother's successful appeal. 

46 [1956] 2 Q.B. 288. 

47 As a subsidiary ground of appeal, it was argued that the consent was un- 
reasonably withheld. The fact that counsel for the respondent was not called 
on to argue the point (p. 201) demonstrates the little reliance placed upon 
it. 
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Two cases before the Divisional Court in 1955,** whilst specifically 
following the test laid down in the Hitchcock and Ee K. cases, 
indicated the narrow limits within which the clause for dispensing 
with consent might successfully be employed. In L. v. M.** the 
vindictiveness exhibited by the father towards his divorced wife, 
who was applying jointly with her second husband to adopt her 
child of the first marriage, made it abundantly clear that the 
justices who had applied the correct test were entitled to dispense 
with his consent; the decision, moreover, could not be reversed on 
appeal on the question of the father's attitude being reasonable or 
not since there was ample evidence before the justices upon which 
they could dispense with consent. The father's opposition to the 
order was based solely on his desire to “‘ score off ° his ex-wife and 
not in any way to exercise his parental rights. In W. & Another 
v. D. & Another ** the mother, whose contention was supported by 
an Adoption society,'? objected to an adoption order being made 
solely on the grounds that the birth to the applicants of a child 
of the same sex subsequent to the application but before the order 
was detrimental to the prospective adoptee. Since the mother was 
still desirous of the child being adopted, objecting only to the 
specific applicants on this one ground,*' the Divisional Court found 
no difficulty in confirming the justices’ decision to dispense with 
consent. 

Both these decisions can be rationalised on the grounds that in 
neither case did the non-consenting parent, who was seeking to 
appeal against dispensing with consent, exhibit any desire or 
intention to exercise parental rights. Possibly similar expressions 


48 L, v. M. (1056) 120 J.P. 27 and W. & Another v. D. & Another (1956) 54 
L.G.R. 80; (1956) 190 J.P. 119. Cf. Hawkins v. Addison [19005] 8 D.L.R. 
485. 

49 An order for custody in favour of one spouse to divorce proceedings does not 
mean that the other spouse has been permanently deprived of legal custody 
80 a8 to extinguish his or her rights, Re G. d D. (Infants) [1954] 8.A.8.R. 40. 

50 Any objection to the making of an order by an Adoption Society or guardian 
ad ltem ought to be raised under s. 5 (1) (b) of the Act on the ground that 
any order will not be for the welfare of the child. Such objection should not 
be raised by way of supporting the mother's refusal to give consent, a matter 
with which ıt is not for the society or guardian ad litem to interfere. 

51 g, 8 (8) of the 1950 Act provides that consent may be n subject to condi- 
tions with respect to the religious persuasion in whi infant is to be 
brought up; a consent so given which is subsequently pete on the 

und that the identity of the adopter 1s unknown is by virtue of the section 
eemed to be unreasonably withheld. 

The disclosure of the identity of the applicants has presented a thorny 
problem. S. 4 (1) of the Act allows for the identity of Applicants to be kept 
secret from the parent, a serial number being employed in its place. Cases 
where & consent form is signed in blank has raised some difficulties and 
conflicting dicta; see Y. Z. Petttioners, 1954 8.L.T. (8h.Ct.) 08, sub nom. 
Mr. & Mrs. F. Petitioners v. H. Respondent (1954) 70 8h Ct.Rep. 843. Cf. 
Committee's Report, para. 08, p. 25 commenting incorrectly on Re Carroll 
[1931] 1 K.B. 817. Dicta ın the latter case are mostly at variance with 
the Committee's views, see Slesser L.J. (p. 819) and Greer L.J. (p. 840), 
contra Scrutton L.J. (p. 829). See also the judgment of the Court of Session 
in H. v. H. Petitionere, 1945 S.C. 99. 
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or actions by the non-consenting parents in the Hitchcock and Re K. 
cases would have resulted in successful applications to dispense with 
consent. It is the thin line between overt abdication of parental 
rights and the superficial and purely ostensible claim to exercise 
such rights that has tended to befog the courts in dealing adequately 
with the problem. A bald claim to exercise these rights, no doubt 
' bolstered and rationalised a priori on the basis of the blood tie, 
should not prevent the court from investigating both the genuine- 
ness of the desire or intention to exercise parental rights and ability 
to perform parental duties. 


EXPERIENCE IN THE COMMONWEALTH 


The statutes of the Commonwealth legislatures vary considerably 
in both content and form. In New Zealand, for example, the 
first of the Commonwealth countries of the Christian world ?* to 
provide for legal adoption (as long ago as 18817), consents are 
dealt with in section 18 (1) of the Infants Act, 19008,* whereby if 
the magistrate is satisfied that any parent or guardian is for any 
reason unfit to have the custody or control of the child, and a 
notice of the application for an order has been given to the parent 
or guardian, he may if he thinks fit dispense with consent. The 
New Zealand experience largely formed the basis of the Adoption 
Acts in New South Wales,** South Australia," Western Australia 5 
and Tasmania “° whereas the States of Victoria ® and Queensland ** 
followed the pattern of the English Act of 1926. On the other 
hand, the Canadian Provinces“? sought the framework of their 


52 See, e.g., in the case of India, Sarkar, Hindu Lat of Adoption; also Krishna- 
murthi Ayyar v. Krishnamurthi Ayyar (1927) 43 T.L.R. 363. 

53 The Adoption of Children Act, 1881. See Campbell, Law of Adoption in New 
Zealand (1952); D. Stanley Smith, ‘‘ Adoption of Children in New Zealand," 
Journal of Comparative Legislation, Vol. 8 (1921) 165. 

54 The Act of 1881 was amended in 1885 and replaced by the Adoption of 
Ohildren Act, 1895, which was consolidated as Part III of the Infants Act, 
1908, now the principal Act. An infants Amendment Act, 1950, substituted 
new provisions, see Campbell, op. crt. T et seq. An Adoption Act of 1955 
made drastic changes in the legal effects of adoption and introduced the 
making of interim orders only, see 82 N.Z.L.J. (1956) 17 and 84 Canadian 
Bar Review (1956) in 356. 

A proviso was added to s. 18 (1) (e) of the 1908 Act by the Statutes 
Amendment Act, 1051, s. 15, giving specific grounds for dispensing with 
consent. 

55 Re P. V. H. (an Infant) (1945) 4 M.O.D. 260; there 1s no comparable pro- 
vision to either s. 9 (8) of the English Act of 1926 or s. 8 (1) (c) of the 
English Act of 1950. 

56 Part XIX of the Child Welfare Act, 1989-1952. 

57 Adoption of Children Act, 1925-1943. 

58 Adoption of Children Act, 1896-1958. 

59 Adoption of Children Act, 1920, as amended ın 1041, 1948 and 1952. 

*9 Adoption of Children Act, 1028 as amended in 1938 and 1942. 

èt Adoption of Children Act, 1985-1952. 

62 Alberta: The Child Welfare Act, 1944. 

P Columbis: Adoption Act, R.S.B.C. 1948 as amended in 1953 and 
Manitoba: The Child Welfare Act, R.S.M., 1954. 
New Brunswick: The Adoption Act, R.8.N.B., 1952. 
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legislation from that in the Commonwealth and the United States 
of America. Whilst in all the Provinces ** except Prince Edward 
Island ** and Newfoundland ** adoption was authorised by statutes 
prior to 1926, a few incorporated changes in subsequent amending 
legislation on the lines of the English enactment.'" 


The most useful clause concerning the dispensing with consent 
for comparative purposes is that operative in New South: Wales. 
This section has particular relevancy since recently leave to 
appeal to the Privy Council *? from a decision of the High Court of 


Newfoundland: The Welfare of Children Act, R.8.N., 1992. 

Northwest territories: Adoption Ordinance, 1948. 

Nova Scotia: Adoption Act, R.§.N.5., 1964. 

Ontario; Child Welfare Act, 1964. 

Princes Edward Island: The Adoption Act, R.S.P.E.I., 1961. 

Quebec: Adoption Act, R.B.Q., 1041. 

Saskatchewan: The Child Welfare Act, R.S.S., 1958, as replaced in 19565. 

Yukon territory: Adoption Ordinance, 1954. 

For South Africas: see Union Act 21 of 1987, as amended by Act 80 of 1948, 
and Southern Rhodesia, Act 41 of 1049; S. v. 8 , 1956 (1) S.A. 66. 

63 The first State to require a formal judicial proceeding was Massachusetts in 
1851; see Quarles, ‘‘ The Law of Adoption—A legal anomaly," 33 Marquette 
Law Review (1949) 237. Hitherto, adoption by deed hed been practised and 
indeed in many States persisted for some years, '' Moppeta on the Market: 
The problem of unregulated Adoptions," 59 Yale Law Journal (1950) 
715, at pp. 725 et seg. On the Adoption laws of the United States, see 
Brosnan, “Law of Adoption," 22 Columbta Law Review (1982) 882; 
Morton L. Leavy, " Law of adoption," New York, 1954; Maurice H. and 
Orpha A. Merrill, “ Toward Uniformity m Adoption Law," 40 Iowa Law 
Review (1054) 220-328; the latter article forms part of a symposium on 
tie Daw of Adoption which includes a draft Uniform Adoption Act, pp. 

_ On the laws of the rest of the world, see Margaret Kornitzer, Child 
Adoption in the Modern World, 1962; Addis, '' Some points of English and 
Foreign Adoption Laws,’’ (1958) 2 I.C.L.Q. 887; ‘‘ Child Adoption: Practices 
in Different Countries," Times Educational Supplement, November 21, 1959. 

64 First enactments in the Canadian Provinces were: Alberta, 1918; Br:tish 
Columbia, 1920; Manitoba, 1999; New Brunswick, 1800; Nova Scotia, 1806; 
Ontano 1921; Quebec, 1924; Saskatchewan, 1922. 

65 In Re M. [1044] 4 D.L.R. 958, at p. 259, per Campbell L.J., Acting V -C., 
and in He Dames (1044) 17 M P R. 805, at p. 806. 

66 The first enactment was in 1042, which was substantially identical with the 
English Act of 1090. . 

. For recent changes in Adoption Law in Canada, see '' Changes and Develop- 
ments in Child Welfare Services in Canada, 1940-1958," Memorandum No. 7, 
September 1954, of Department of National Health and Welfare Research 
Division, p. 11. 

67 See particularly British Columbia, Re G. et Uc. v. C. et Uz. (1987) 2 W.W.R. 
271, at pp. 276 and 288 and Re Adoption of Midland (1955) 14 W.W.R. 699; 
and Ontario, Re Roumehotes [19089] 4 D.L.R. 265; Re Fez [1948] O.W.N. 
497; Re Baby Duffell [1950] S.C.R. 787; Re Le Sieur [1961] 2 D L.R. 775; 
Re I. (an infant) [1055] O W.N. 721; Re Maat and Maat [1957] 7 D.L.R. 
(2d) 488, sub nom. Maat v. Hepton [1957] O.R. 64. 

68 s. 167 of the Child Welfare Act, 1989-1952. 

6° Murray v. Mace and another [1955] The Times, October 11, before the Lord 
Chancellor, Viscount Kilmuir, Lords Oaksey, Morton of Henryton, Reid and 
Tucker. In L. v. M. (1966), 120 J.P. 27, at p. 98, Lord Goddard C.J. 
commented that the Httchcock decision had been approved by the'Court of 
Appeal (ie., in Re K.) and “recently by the Judicis] Committee." With 
respect, the decision in Hitchcock was not germane to the decision in 
Murray v. Mace; indeed, the Judicial Committee of the Prvy Council 
specificially distinguished it. 
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Australia 7° in a New South Wales case was refused.'! Section 167 
of the Child Welfare Act, 1989-1952, provides :— 


“ An adoption order shall not be made unless the court is 

satisfled— 

(c) if the child or person proposed to be adopted is over 
the age of 12 years that the child or person consents to 
the adoption; and 

(d) that the parents of the child . . . consent to the adop- 
tion or if the child or person proposed to be adopted 
is illegitimate that the mother consents to the adop- 
tion. ...7™ Provided that the court may dispense 
with the consent referred to in paragraph (c) or in 
paragraph (d) of the section where, having regard to 
the circumstances, the court deems it just and reason- 
able so to do.” 73 


The facts of the case were as follows: The child was the illegi- 
timate child of J., who was aged twenty-one at the time of the 
child's birth. The natural mother had had a particularly unsatis- 
factory home background and had left home at an early age, there- 
after leading a nomadic existence. She had had a previous 
miscarriage due to a self-induced abortion and her sex life had been 
irregular and unfastidious.'* She had, however, not been a vagrant 
nor had she by any means led an idle life, having always ade- 
quately supported herself.’® Affiliation proceedings which the 
mother had commenced were withdrawn on the understanding that 
the child should be adopted; the mother, after some hesitancy, 
signed a consent form to an adoption, but although she had not 
seen the child after a few days of its birth, some two months later 
she withdrew her consent and obtained a rule nisi for habeas cor- 
pus. Leave to appeal against the rule nisi was stood over generally 
pending adoption proceedings being commenced; subsequently the 
two applications were heard and dealt with together. 

The High Court.of Australia, distinguishing the English cases 
of Re K. and Hitchcock v. W.B. & F.E.B. on the ground that 
“ reasonableness ° fell short of the meaning to be accorded to 


79 (1956) 92 O.L.R. $70, a unanimous judgment of Dixon C.J., Webb, Fullagar, 
Kitto and Taylor JJ. reversing the New South Wales Supreme Court sub nom. 
Re Murray (1955) 56 S.R. (N.S.W.) 88, per Street C.J. and Maxwell J., 
Roper C.J. in Eq. dissenting. The High Court restored the order of the 
trial judge, MoLelland J. (1958) 70 W.N. (N.S.W.) 951, granting an 
adoption order 

71 For the conditions to be satisfied to obtam leave to appeal, see The Queen v. 
Richards; ex p. Fiigpairick d Browne (1965) 92 C.Ii.R. 171 per Viscount 
Simonds. ` 

7? Under the English Act a similar result was achieved finally by judicial 
decision, Re M. (an infant) [1955] 2 Q.B. 479; see (1956) 19 M. . 902, 
at p. 208, notes 7 and 9a. If the child 18 legitimated before the order 1s made 
the natural father's consent is required, Re Le Sieur [1951] 9 D.L.R. 775. 

73 The proviso was enacted m 1989 (1955) 56 SR. (N.S.W.) 88, at p. 97. 

74 She had continually associated with friends of the ''larriin " type—the 
Australian equivalent of the “ Teddy Boy.” 

75 Bee particularly on this aspect of the facts the majority decision of the Full 
Court of the New South Wales Supreme Court (1955) 55 S.R. (N.S.W.) 88. 
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* just and reasonable" in the New South Wales provision,'* 
adopted the reasoning of the trial judge, McLelland J., and the 
dissenting judgment of Roper C.J. in Eq. in the Full Court. More 
specifically, the High Court concluded that, subject to the con- 
siderations set out by McLelland J., it was relevant to consider 
the welfare of the child. McLelland J. had set out compendiously 
the matters upon which he relied in granting the adoption in the 
following order:— 

1. The initial consent to adoption. 

2. The fitness of the natural mother to have custody and/or 
care and control of the child. . 

8. The ability of the natural mother to provide a home and 
still further her willingness and opportunity to provide a 
mother's attention, care and training. 

4. The welfare of the child in relation to its new family; in this 
connection the expectation of the adoptive parents to adopt 
was relevant. 

5. The bona fides of any revocation of the consent.” 


The Privy Council, without calling on the respondents, refused 
leave to appeal on the grounds that the High Court of Australia 
had not applied an incorrect test. 


SUMMARY 


At present, where it is sought in England to dispense with con- 
sent on the ground that it is unreasonably withheld, adoptions are 
being frustrated whenever the applicants fail to conform to the 
restrictive test applicable. Even though inferior courts are invested 
with a discretion, such discretion must be exercised judicially.” 
Since any consideration of matters other than the parent’s 
behaviour in relation to proprietary interests would not be a 
judicial exercise of discretion, the opportunity to apply a test more 
consonant with the leitmotif of adoption law '* is lost. 


76 The majority in the Full Court of the New South Wales Supreme Court 
(p. 98) based their decision directly on the English decisions of Hitchcock and 
He K. as well as interpreting the decision m Re Hollyman to mean that 
since consent must be operative at the time of making the order, the case 
had to be approached as if consent bad never been given and that the mother 
was now actively opposing the making of the order. This aspect of the 
majority decision was not dealt with by the High Court. 

77 Since in the instant case the trial judge had held that consent had been 
withheld bona fide. this consideration was not pertinent. 

75 On the scope of the discretion, see Lord Goddard C.J. in L. v. M. (1956) 
190 J.P. 27 at pp. 98 & 920; Herring C.J. in The King v. M [1946] 
V.L.R. 108 at p. 118. Once the court has apphed the mght test an appellate 
court will be reluctant to find that the decision was unjustified, Hitchcock v. 
W.B. & F.E.B. [1996] 2 Q.B. 561, at p. 674, per Devlin J. In this connection 
the twin jurisdiction of courts of summary jurisdiction and county court with 
appeals to the Divisional Court and the Court of Appeal respectively is not 
wholly satisfactory, 

T9? Bee a note on the Committee's Report, O. M. Stone, (1955) 18 M.L.R, 274. 
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The restrictive interpretation placed by the courts on section 
8 (1) (c) is an expression of the predominance of the proprietary 
interests of the parent. The judicial view was succinctly put by 
Street C.J. delivering the majority judgment of the Full Court of 
the New South Wales Supreme Court in Re Murray. **Only the 
most grave and weighty considerations would justify a court in 
destroying the natural link between a child and its mother against 
her will" Although the High Court of Australia initially 
expressed not dissimilar views,** the court, in unanimously rever- 
sing the decision of the New South Wales Supreme Court, based 
its judgment on reasons, the tenor of which represent a balanced 
approach to a difficult human problem. The court said è? :— 


“ But these considerations [i.e., the tie of blood between 
the natural mother and her child] cannot carry such over- 
whelming weight where the mother, with premeditation and 
full knowledge of what she is about, has excluded the child 
from her life from the moment of its birth. In such a case, 
and especially where others have taken the mother’s place both 
materially and emotionally during the period of her renuncia- 
tion of him, her proved unfitness to be a mother to the child 
is clearly relevant to the question whether it is just and reason- 
able for the court to substitute those others for her in the 
parental status despite a new-found desire on her part to 
retrace her step.” 


In adopting as part of its judgment the five considerations 
made by MeLelland J., the High Court of Australia has tacitly 
accorded recognition to the interplay of both parental rights and 
duties. It recognises that the existence of parental rights neces- 
sarily imports the correlative of parental duties. In arriving at the 
- solution of the problem, the court has implicitly said that, in so 
far as the duties of the parent towards the child are not being or 
have not been fulfilled, proportionately less emphasis can justifiably 
be placed on the proprietary interests of the parents. The diminu- 
tion of parental rights will then be assessed in relation to the best 
interests of the child. 

Thus in testing the desirability of dispensing with consent the 
court may with profit adopt a dual test. The court will investigate 
the behaviour of the parent qua parent having regard to both the 
parental rights and duties. Any failure to perform parental 
duties ** will entail the consideration of other factors such as the 


80 (1955) bb S.R (N.S.W.) 88, at pp. 96 and 102. 

81 (1955) 92 C.L.R. 870, at p. 880: “It must be a rare case in which the 
judicial mind can be satisfied to hold it just and reasonable that such a change 
should be brought about against the will of a mother." Both the judgment 
of Street C.J. and the High Court of Australia appear to exclude the same 
principle applying between the child and its father. 

53 Ibid., at p. 885. 

*5 Tt may be said that failure to perform parental duties only deprives the 
parent of custody or care and control of the child: Watson v. Nekolaisen 
[1955] 2 Q.B. 286, per Lord Goddard O.J., at p. 996. This is surely a 


Vor. 20 82 
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welfare of the child, its relationship with the applicants and the 
latters’ suitability as adoptive parents. In determining whether 
to dispense with consent the parental rights will be weighed with 
the countervailing advantages to be derived from making an order 
for adoption. The application of a dual test need only entail a 
single process. Alternatively the decision as to dispensing with 
the parent’s consent might be dealt with on separate hearings. As 
will become apparent,** any proposal along these lines is fraught 
with difficulties. 

Under the existing law prospective adoptive parents may apply 
for an adoption order immediately on receiving the child into their 
eare and control, thereby invoking the provisions of the Adoption 
Act, 1950. A probationary period is satisfied by showing at the 
time of the hearing that “the infant has been continuously in 
the care and possession of the applicant for at least three consecu- 
tive months immediately preceding the date of the order ” *5; hence 
the period of probation operates within the machinery for applying 
for adoption and not as a prerequisite to making the application. 

On an application being made the rights of a natural parent to 
the writ of habeas corpus are in theory partly curtailed and in 
practice almost wholly extinguished, since by section 8 (4) of the 
Adoption Act, 1950, it is provided that during the pendency in 
any court of an application for an adoption order any parent or 
guardian who hag given his consent in pursuance of the application 
shall not be entitled except with leave of the court to remove the 
infant from the care and possession of the applicant and in con- 
sidering the grant of such leave ** the court shall have regard to the 
welfare of the infant." If, however, an application is made to 
which no consent has been given prior to the hearing, in theory 
the writ of habeas corpus is available. The importance of a 
prompt application for adoption cannot be too strongly emphasised. 
In Re Carroll,®* for example, the child had been in the care and 
possession of the foster-parents for some months but no application 
for adoption had been made ® at the time when a rule nisi for 
habeas corpus was granted to the mother as against the foster- 
parents (and the Adoption Society to whom the child had initially 

question of degree. If the failure in the exercise of parental duties is only 

slight, that parent may be deprived of custody. More serious failures may 
merit extinction of parental rights by way of an adoption order. 
84 See p. 489, tnfra. 
85 g, 2 (8) (a). Under s. 2 (6) (b) the applicant must, at least three months 
preceding the date of the order, have notified the welfare authority within 
whose area he is residing of the intention to apply for an adoption order. 
On s. 2 (6) (a), see F.-Pettttoners, 1955 S.L.T. (eh. ct. 19; G -Petstioners, 
1955 S.L.T. (8h.Ct) 27; XY.-Petitioners, 1945 8.L.T. (8h.Ot.) 80; A.- 
Petitioners, 1058 S8.L.T. (Sh.Ct.) 45. 
[1931] 1 K.B. 817 in the Divisional Court before Lord Hewart C.J., Avory 
and Wright, JJ. affirming Charles J.; reversed on appeal by Scrutton and 
Slesser L J., Greer L.J. dissenting. 
87 The mother had in fact pra her consent to the adoption on a blank form: 


Re Carroll [1931] 1 K. 917, at p. 319, per Slesser L.J., at p. 329, per 
Berutton L.J. and at p. 840, per Greer L.J. 
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been entrusted and with whom the child resided after the issue 

of the writ). The court's inquiry was therefore directed to the 

relevant Acts dealing with custody of children and more specifically 
with section 1 of the Guardianship of Infants Act, 1925.°° Had 
an application for adoption been pending the court would have had 

to consider the very different provisions applicable. In Mace v. 

Murray, by contrast, the foster-parents had the perspicacity to 

make their application immediately on receipt of the writ of 

habeas corpus and the court thereupon treated the two applications 
simultaneously; the foster-parents were thereby enabled to invoke 
in the proceedings the proviso to section 167 (d) of the Child Wel- 
fare Act. So long, therefore, as an application can be made on the 
placement of the child any proceedings for habeas corpus may 
effectively be countered by invoking the relevant provisions of the 

Adoption Act. 

Even so the results achieved may not be satisfactory. In the 
joint proceedings the court may refuse to dispense with the parent’s 
consent and yet refuse a rule absolute of habeas corpus on the 
ground that the child’s removal from the foster-home would be 
both capricious and cruel? Such a result cannot satisfy either 
party to the dispute and fails to do justice to the child. The effect 
is to perpetuate the status quo, at the same time leaving open 
the door to subsequent applications for custody. It would seem 
highly desirable that the test for the custody of a child be the same 
as the test for dispensing with any consent, so that the result of 
the proceedings is either to return the child to its parent or to 
make an order for adoption. Any half-way house as a compromise 
solution should be reserved for the rare cases where neither 
decision appears just, in which case the prospective adopters must 
decide to drop the application and continue as foster-parents or 
allow the child to be taken in by the local authority until the 
natural parent is capable of receiving the child °* or consents to an 
adoption by the same or other foster-parents. 

The problem does not at present pose any such difficulties. The 
present test of ‘‘ unreasonably withheld " is generally the same 
as the test for granting custody to a parent as against a stranger. 
It is only where there has been a grave dereliction of duty on the 
part of the parent that consent will be dispensed with or a rule 
absolute of habeas corpus refused °°; only a much less restrictive 
88 geo “The Paramountey of the Child's Welfare," (1955) 18 M.L.R. 490. 

89 Particularly might this have been so in view of the fact that the operative 
section, 8. 2 (8) of the 1926 Act, contained the wider discretionary rule. 

90 The King v. M. [1046] V.L.R. 106. Bee also Lord Goddard C.J. in 
Watson v. Nikolatsen [1955] 2 Q.B. 286, at p. 997. 

91 The results of such a move are also not likely to be conducive to the best 
interests of the child, see Re A.B. (an infant) [1954] 9 Q.B. 885, & decision 
under s. 1 of the Children Act, 1948. 

93 In a dispute between a parent and a stranger the welfare of the child is 
not & paramount consideration, despite the cd wording of s. 1 


of the Guardianship of Infants Act, 1025, (1965) 18 M.L.R. 490, at p. 492, 
of. Price v. Cargin and Cargin [1956] 4 D.L.R. 652. 
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interpretation of section 8 (1) (c) would establish a disparity in 
the tests for dispensing with consent and for custody. 

The introduction of a new clause for dispensing with consent 
which reposed in the courts the duty to consider factors other than 
the proprietary interests would create the disparity which it is 
desirable to avoid. Any provision which entailed delaying the 
entitlement to present an application for adoption would create a 
hiatus so long as section 1 of the Guardianship of Infants Act, 1952, 
incorporating the welfare principle was inapplicable to the parent- 
stranger dispute. The Committee’s recommendations on this 
problem of the probationary period need therefore $o be welcomed 
with caution. The report states ?*; 

* We have been impressed by the fact that three months has 
proved to be insufficient in a large number of cases and by the plea 
that a certain time should always elapse between the date of 
receiving a child and the date of the application for an adoption 
order. The idea of lodging an application the day after receiving 
the child has little to commend it, because it allows no time for 
the child and the adopters to get used to each other and for possible 
difficulties to be adjusted and we recommend that in future it 
should not be permissible to lodge an application until two months 
after the child was coming to the adopter’s home." 

Any enactment giving effect to this recommendation would 
require amendment to section 1 of the Guardianship of Infants 
Act, 1925, so as to bring that section into line with any test for 
dispensing with consent. Where a child is received into the home 
of a stranger with a view to adoption, the Guardianship of Infants 
Act, 1925, ought to be amended to the effect that the same principles 
are to apply as if the foster-parents were then asking the court to 
dispense with consent in adoption proceedings, i.e., that the parent 
may not recover the child without leave. This, moreover, need 
not preclude the examination of the position for the purposes of 
dispensing with consent on the hearing of the application for 
adoption.** 


CONCLUSIONS 


1. The power to dispense with consent on the ground that such 
consent is unreasonably withheld is at present restrictively 


93 Para. 66, p. 18. 

94 This is exemplified by the facts of Re Aster [1056] 1 W.L.R. 465; [1955] 
2 All E.R. 209, sub nom. Re A. (an infant). There the putative father of a 
child successfully sought the custody of his child from the mother who was 
proposing to have the child adopted; the child had been placed with an 
adoption society but not with prospective adoptive parents. Since the linga- 
tion involved a dispute between the parents, no question of dispensing with 
consent to adoption arose. It is curious to note that had the child been 
nes with foster-parents who had applied for adoption the mother would 

ave consented, and the father's consent would not need to have been sought 
since he was not a ''parent'' within s. 2 (4) (a) of the Act, nor did it 
appear that he was ‘“‘ liable by virtue of any order or agreement to con- 
tribute to the maintenance of the child ": Re M. (an infant) E955] 9 Q.B. 479. 
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interpreted. The test looks not to the behaviour of the parent 
qua parent but to the parental rights which will be extinguished 
by an adoption order.?*& 

2. It is clear that the change in the wording from the proviso 
to section 2 (8) of the 1926 Act to the interpretation put upon 
section 8 (1) (c) of the 1050 Act has produced a violent swing of 
the pendulum. The Committee has recommended a redressing of 
the balance. An enactment on the lines of the proviso to section 
167 (d) of the New South Wales Child Welfare Act, 1989-1952, 
which the Privy Council recently had the opportunity of reviewing, 
is suggested as a worthy substitute. Any such enactment might 
well enumerate the several matters listed by McLelland J. in Re 
Murray as being relevant to the consideration when consent may 
be dispensed with. 

8. To bring the law of parent and child into line a rule should 
be introduced into the law of guardianship, where a child has been 
boarded out with a view to adoption, so as to prevent a parent from 
depriving foster-parents of the opportunity of making an application 
for adoption if a probationary period is instituted, as envisaged in 
the Committee’s Report. Section 8 (4) of the 1950 Act could con- 
veniently be enlarged to incorporate such a provision. 

This raises the possibility alluded to above of dealing with the 
problem at separate hearings, so that on the application for adoption 
there might be no complicating factor of parental consent. This 
would be a compromise between the present rule in Re Hollyman 
and a provision making withdrawal after placement irrevocable. It 
would not, however, be opportune to deal with consents at a separate 
hearing. It is true it would have the advantage of eliminating this 
complicating factor from the hearing of the application itself, but 
it would not be practicable because the guardian ad litem might 
report unfavourably both on the parent who withholds his consent 
and on the foster-parents. A separation of the two issues might thus 
lead to a decision to dispense with consent and a subsequent decision 
to refuse the application. The following is offered as an alternative 
solution : —At the time of the placement by an adoption society or 
local authority, the society or authority concerned must seek the 
concurrence of the natural parent or guardian to the former society 
or authority having custody; any objection by the natural parent 
or guardian must be settled by the courts. Either with the con- 
currence of the natural parent or guardian or by the decision of 
the court the society or authority will become invested with 
eustody; on the applieation for adoption the society or local 
authority will give its consent to the application or the court may 
dispense with it if, having regard to all circumstances, it thinks 


%4a It may be put in the form that the parent does not wish to abandon parent- 
hood, see Re M. (an infant) [1956] 2 Q.B. 479, at p. 492, per Birkett L.J. 
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it right to do so.” The natural parent or guardian will not be a 
party to these proceedings. 

Such a procedure would have the added merit of promoting 
adoptions through the societies and local authorities rather than the 
“ third party ” placings, since the latter method of arranging adop- 
tion would retain the element of risk that presently exists whenever 
an applieant seeks to obtain an order dispensing with any consent. 

4. In spite of repeated remonstrations from the courts that 
adoption proceedings are sui generis and not in pari materia with 
custody proceedings," it is clear that the two cannot be isolated 
from each other. Enough has been said to indicate the interdepen- 
dence of the two problems. Indeed, the problem of consents is yet 
another facet of the growing need for a single statute on the law of 
children. 

The prospect of legislation on the subject of adoption, on the 
cruelty to and neglect of children *' consequent upon the forthcoming 
report of a committee under the chairmanship of Lord Ingleby,** 
and on the recommendations of the Roya] Commission on Marriage 
and Divorce?* provides a unique opportunity to overhaul the 
piecemeal legislation on the subject and provide the country with 
a single statute. Such a statute should not be born of the desire 
for legislative elegance but should provide all those who deal with 
children the sense that here in & compact form is the body of law, 
replacing the present search for relevant provisions from a mass 
of disparate sources. 


Postscript 


After this article had gone to print the writer’s attention was 
drawn to an address made by the Home Secretary, Mr. R. A. 
Butler, to the Women Conservatives’ Conference in London on 
May 21, 1957. Referring to the Hurst Committee’s report, the 
Home Secretary stated that whilst the Government intended to 
carry out legislative reform of the Adoption Act, no undertaking 
as to the precise date or session when legislation would be sought 
could be given. The Home Secretary went on: ‘‘I cannot yet 
assure you that I shall consider it right to accept all the Hurst 


?5 An example of this was demonstrated in W. d another v. D. d another 
(1956) 64 L G.R. 80; (1956) 120 J.P. 119, where the adoption society supported 
the natural mother's opposition to an order. 

98 Skinner v. Carter [1948] Ch. 889, at p. 804, per Lord Greene M.R. 

97 Bee report of a Joint Committee of the British Medical Association and the 
Magistrates Association on ''Oruelty to and Neglect of Children," 1958, 
published by the B.M.A. 

98 H.C. Debates, July 2, 1056, Vol. 555, Cols. 1028—the Home Becretary 
intimated that the Committee’s work would begin in the Autumn, 1956. 

?* Cmd. 9678, Part V, p. 108. 

1 This is not a novel suggestion. A similar plea was made at the time of the 
first committee inquiring into the desirability of legal adoption under the 
Chairmanship of Sir Alfred Hopkinson, K.C., M.P., Journal of Comparative 
Legislation, 8rd Ber., Vol. TZ (1920) 8, at p. 9. See also '" The Law of 
Parent and Child,” The Listener (1956) December 13, Vol. LVI. p. 985. 
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Committee’s recommendations. . . . I think that most of the 
recommendations will find.a ready acceptance with the Government 
and Parliament but there are others that raise difficult issues and 
must give us pause before we change the law of the land. For 
example, it must always be a matter of deep concern to decide 
the circumstances in which a court may grant an adoption order 
without the consent of the child's parents." Commenting on the 
specific provision in section 8 (1) (c) of the 1950 Act the Home 
Secretary concludes: ‘f At first sight the Committee [in its recom- 
mendation] seem to be right, but I think we must reflect carefully 
before we decide on any new provision that makes it easier for 
a parent to be deprived of a child without consent.” 


L. J. Brow-Coorzs.* 


* rr.B.(London), DR.JUR. (Amsterdam); of the Middle Temple, Barrister-at-Law. 


LEGISLATION 


House or Commons DISQUALIFICATION Act, 1957 


Tux grossest anomalies in the law relating to disqualification for 
membership of the House of Commons have at last been removed 
by the passing of the House of Commons Disqualification Act, 
1957. Reform, although inevitable, has indeed been gradual. A 
draft Bill was prepared as long ago as 1948 to giwe effect to the 
1941 Report of the Select Committee on Offices and Places of Profit 
under the Crown. But parliamentary time could not be found 
for so complex and politically unrewarding a measure until 1955. 
The Bill then introduced was committed to a Select Committee 
of the House which recommended several important amendments.? 
The Bil was not passed into law in the 1955-1956 session, but it 
was re-introduced in November, 1956, in substantially the form in 
which it had emerged from the Select Committee. Only minor 
&mendments were made to the Bill during its passage through 
Parliament during the 1056—1057 session.‘ The salient features of 
the Select Committee’s Report have already been commented on ** 
at pp. 52-54 of this Volume, but in view of the constitutional 
importance of the Act its main provisions may be summarised here. 

1. Disqualification for membership ceases to derive from the 
holding of ** an office or place of profit under the Crown,” and now 
derives from the holding of specifle disqualifying offices, namely 
(s. 1), the holding of any of the full-time judicial offices named in 
Part I of the First Schedule, employment in the civil service of 
the Crown, membership of the regular armed forces of the Crown 
(with certain exceptions), membership of a local police force, 
membership of a legislature outside the Commonwealth, and the 
holding of any of the numerous other disqualifying offices set out 
in Parts II and III of the First Schedule. Part II of the Schedule 
lists commissions, tribunals and other bodies of which all members 
are disqualified, and Part III lists a number of other disqualifying 
offices (e.g., Clerk of Assize, Comptroller and Auditor General, 
Governor of the B.B.C., Registrar of Restrictive Trading Agree- 
ments). Few will contend that the tenure of any of the appoint- 
ments listed would be compatible with membership of the House 
of Commons. In addition, the holders of any of thé offices listed 
in Part IV of the Schedule are disqualified for particular consti- 
tuencies. Thus, a borough recorder and a chairman and deputy 


1 The Act also applies, with certain modifications, to disqualification for mem- 
bership of the Senate and House of Commons of Northern Ireland. 

2 H.C. 120 of 1940-1941. 3 H.C. 849 of 1055-1956. 
4 For the House of Commons debates on the Bill, see 562 H.C. Deb. 1980-1816; 
665 H.C. Deb. 1048-1111, 1171-1193; 666 H.C. Deb. 856—460, 1065-1082. 

4a By Mr. J. A. G. Griffith 
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chairman of quarter sessions are disqualified for constituencies to 
which the jurisdiction of their courts extends. 

2. The content of the lists of scheduled disqualifying offices 
may be amended by Order in Council made in accordance with a 
resolution of the House of Commons to that effect (s. 5). 

8. No member of the House, and no person nominated as a 
candidate, is to be obliged to accept a disqualifying office (e.g., 
the office of sheriff, which disqualifies for constituencies in the 
county concerned), other than membership of the armed forces 
(s. 8). 

4. Acceptange of the office of steward or bailiff of the Chiltern 
Hundreds or the Manor of Northstead will continue to disqualify 
(s. 4); vacation of a seat in the Commons is, therefore, still effected 
by acceptance of a disqualifying office and not by resignation. 

5. The House of Commons is empowered (s. 6 (2)) by order 
to direct that disqualification under the Act shall not apply in a 
case where the grounds for disqualification which subsisted at 
the material time have been removed. No such order may affect 
proceedings on an election petition. The statutory grant of this 
dispensing power to the House should obviate the needs for Acts 
of Indemnity. 

6. The former disqualifications attaching to Crown pensioners 
&nd contractors are removed (s. 9). 

7. The law relating to the number of Ministers who may sit 
and vote in the Commons at any one time is amended. A list of 
ministerial offices is set out in the Second Schedule and is divided 
into two parts. Of the holders of these offices, seventy persons in 
all and twenty-seven holders of offices in the first part (which com- 
prises full ministerial offices—the Law Officers of the Crown and 
junior ministerial offices are placed in the second part) are qualified 
to sit and vote in the Commons at any one time (s. 2). This affords 
a generous degree of latitude; in April, 1057, when the Bill became 
law, only twenty-four of the holders of offices in the first part of 
the Schedule, and sixty-three in all, were members of the Commons; 
the remainder were in the Lords. When one bears in mind that 
there are also four assistant unpaid Government Whips and upwards 
of twenty Parliamentary Private Secretaries (who do not hold 
scheduled offices), one sees that the effective strength of the Govern- 
ment in the Commons may now be almost a hundred, though it is 
likely to be in the region of eighty-five. It is a far cry to the Act 
of Settlement, which purported to exclude all holders of offices of 
places of profit under the Crown from membership of the Commons, 
and even to the Succession to the Crown Act, 1707, which limited 
the disqualification to the holders of offices created after October 
25, 1705. "The growth of responsible government, the proliferation 
of new departments of State and the enactment of amending legis- 
lation have brought about a state of affairs in which members of 
the Government and M.P.s standing at the periphery of the 
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Government are likely to comprise as much as one quarter of the 
Government side of the House of Commons. The diminution of 
the number of Government backbenchers has inevitably affected 
the character of parliamentary debates. 

8. The question whether a person has incurred a disqualification 
under the Act will be determinable upon an applieation made by 
any person to the Judicial Committee for a declaration (s. 7). The 
applicant must give security for costs and the Judicial Committee 
may direct that any issue of fact be tried by the High Court or the 
corresponding courts in Scotland and Northern Ireland. The com- 
mon informer is thus deprived of his right (which survived the 
Common Informers Act, 1951) to sue the disqualified member for & 
penalty of £500 a day in respect of the disqualifications now speci- 
fied in the 1957 Act; but he is still at liberty to pursue his 
acquisitive course against clergymen who transgress against section 
2 of the House of Commons (Clergy Disqualification) Act, 1801.° 
In 1958 the Select Committee on Clergy Disqualification, after 
reviewing the intriguing anomalies of this part of the law, recom- 
mended that no change be made in advance of legislative provision 
for amendment of the law relating to disqualification for member- 
ship of the House generally. The present Government has thought 
it prudent to leave this hornet's nest undisturbed. 


S. A. DE SMITH. 


5 The common informer's action for penalties under section 7 of the Par- 
hamentary Elections Act, 1695, against a member disqualified for infancy 
seems to be preserved, but it 1s not clear what are the penalties that may be 


claimed. 
6 H.O. 200 of 1952-1953. 


NOTES OF CASES 


‘© TRADE DISPUTE ! AND PERSONAL DISPUTES IN A UNION 


Huntley v. Thornton? is a case of particular legal interest, for 
implicit in the judgment of Harman J. is an important amendment 
of one of the most influential but least litigated statutory defini- 
tions in English law, the meaning of a “‘trade dispute? in the 
Trade Disputes Act, 1906. The facts of the case are lengthy, but an 
accurate understanding of the nature of the decision requires their 
full recital. 

On refusal by the employers of a wage increase, the Federation 
of Shipbuilding and Engineering Unions recommended all its con- 
stituent unions, including the Amalgamated Engineering Union, to 
call a twenty-four hours’ strike? on December 2, 1958. The 
Executive Council of the A.E.U. resolved to this effect, and, con- 
sequently, on December 1, 1958, A. E.U. members in the shipyard of 
William Gray & Son at Hartlepool received printed leaflets instruct- 
ing them to stop work for the period of the following day. Huntley, 
a fitter and turner at Gray’s Yard, refused to obey because, 
apparently, he had consulted the union rulebook during the lunch 
hour and concluded that it contained no clear power to call such 
a strike*; and he unsuccessfully tried to persuade a fellow-member 
to join him. On December 2, Huntley came to work as usual. This 
naturally made his fellow unionists extremely angry; and when the 
employer turned down their request to dismiss him, they sent him 
to ** Coventry." 

Huntley appears to have stated his views in the regional Press. 
At his branch meeting, however, he was denied the opportunity of 
ventilating his position, but, after he had left, the branch resolved 
and wrote to the Hartlepool Distriet Committee that Huntley be 
expelled. At the subsequent District Committee meeting there was 
a heated exchange between Huntley and the committee members 
ending in Huntley’s exit in high dudgeon, after describing the com- 
mittee comprehensively as a *'shower." The committee then 
resolved to recommend to the Executive Council that Huntley be 
expelled for (a) refusing to carry out the Executive Council’s 
instructions; (b) his “ arrogant attitude " at the meeting; and (oc) 


1 [1957] 1 W.L.R. 821; also reported in [1957] 1 All E.R. 284. 

3 On this Harman J. said: ''if labour is to be withdrawn without such notice 
88 is required by the various contracts of the strikers with their employers ıt 
is an illegal strike and none the less illegal because the several unions who 
approve it are protected from action by section 4 of the Trade Disputes Act"' 
(at p. 826). 

3 Harman J. was inclined to agree with him (at p. 825), but the case did not 
require any firm conclusion on the point. 
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** his attempt to coerce other brothers at his place of employment." * 
The Executive Council wisely refused, in what Harman J. des- 
eribed as a “sensible and moderate answer." On two further 
oceasions within the next week or so the District Committee recom- 
mended expulsion to the Executive Council, but was refused each 
time. 

Meanwhile, under the strain of his ostracism, Huntley finally 
left Gray’s Yard and went to work in Bradford, eighty miles from 
his home and at less pay. After two weeks there, on January 18, 
1954, he decided that he had to secure employment in the Hartle- 
pool area. He was interviewed by the Press and cemmunicated his 
intention to it. 

The District Committee, on learning of his intention, circularised 
all shop-stewards in the Hartlepool district asking them to ** ensure 
that Huntley is not allowed to start work under any considera- 
tion.” "The Committee also wrote to Thornton, secretary of the 
neighbouring Tees-side district, asking him to assist in the boycott. 
This letter was in prejudiced terms, which Thornton accepted at 
their face value. In particular, it refrained from saying that 
Huntley was still a union member and that his expulsion was on 
three occasions unreservedly refused by the Executive Council. 

Owing to the antagonistic attitude of the shop stewards and 
workers thus engendered in the Hartlepool district, Huntley’s appli- 
cations for work there failed. At the beginning of February, 1954, 
however, he secured employment at the B.E.A.’s power station 
in Stockton, nine miles from Hartlepool and in the Tees-side district 
of the A.E.U. In less than two weeks he was dismissed from this 
work too owing to the intervention of Thornton and Langford 
(A.E.U. convenor of shop stewards at the power station), who, in 
support of what they thought to be a bona fide trade dispute 
between Huntley and his District Committee, requested his dis- 
missal under threat of a withdrawal of union labour. 

Huntley now tried to make his peace with the Hartlepool District 
Committee, and also tried to obtain a 1954 contribution card to clear 
off the arrears of his subscriptions which he had not paid since the 
original, fateful interview with the committee. The further inter- 
view he now sought was refused. The 4s. he sent his branch 
secretary in respect of his arrears were returned, and his repeated 
requests to the branch secretary for a current contribution card 
were ignored.* On June 8, 1954, while the figure of £8 Bs. 6d. for 
arrears was apparently still in dispute between the branch secretary 
and  Huntley's solicitor, Huntley was expelled for having 


4 At p. 880. 

5 At p. 882. 

9 This was a breach of the branch secretary's duty under the rules of the 
A.E.U.'s rulebook. 
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“ allowed ” his arrears to exceed twenty-six weeks’ contributions.’ 
Thereafter, he was intermittently employed until May, 1955, when 
he was taken on permanently in the Admiralty Spare Parts Depart- 
ment in Stockton, fifteen miles from his home, and an open shop so 
far as the A.E.U. was concerned.* 

Huntley’s action was for damages and an injunction for civil 
conspiracy in its general form against Thornton and Langford and 
the ten members of the Hartlepool District Committee. 

The case against Thornton and Langford failed on the common 
law defence that what they did was for the predominant and bona 
filde purpose of.protecting their trade interests, that is to say, the 
trade interests of their union. Being ignorant of the inner history 
of the conflict between Huntley and his District Committee, they 
acted in what they sincerely believed to be the true interests of the 
union. 

It was otherwise, however, in the case of the District Committee 
members themselves. 

It might well have been said in the early days after the twenty- 
four hours’ strike that the committee members honestly thought that 
nothing would uphold the prestige of the union in the district except 
the plaintiff’s expulsion. But once the Executive Council had 
made it absolutely plain that it would not countenance Huntley’s 
expulsion, the situation underwent a radical change. The one day 
strike issue was closed and the persecution of Huntley that followed 
could only be attributed, on the facts, to a desire by the District 
Committee to punish him for his public opposition to them per- 
sonally. ‘* By this time the District Committee had entirely lost 
sight of what the interests of the union demanded, and thought only 
of their own ruffled dignity. . . . It had become a question of the 
District Committee’s prestige; they were determined to use any 
weapon ready to their hand to vindicate their authority, and grossly 

7 Plainly a wrongful expulsion. Huntley had not been permitted to pay his 
arrears; how then could he be said to have ''allowed " them to exceed 26 
weeks' contributions? It was, however, unnecessary for Harman J. to decide 
this point, and he left it open (at p. 938). 

Expulsion from a union enjoying a near closed shop, like the A.E.U. in the 
Hartlepool district, provoked in Harman J. the following interesting reflection: 

‘Tt is not for English lawyers to dislike or distrust the principle of the closed 
shop, for they are all members of a society which itself lives and thrives on 
this principle. No man, unless he has served his time and received bis union 
caid—that 18 to say, his call to the Bar—may (save in his own cause) address 
the Supreme Court of England. Such monopolies are only justified if they 
are so regulated as to promote the public interest. Moreover, the weapon of 
expulsion from such a society is a step of the most extreme gmin only to 
be entered on after very careful inquiry and in the case of the very gravest 
offence” (at p. 828). What is ‘‘ the very gravest offence? ”’ 

Harman J. said obtter that, though this view '' might be arguable,” he thought 
1t "80 wrong headed that ıt would be hard to accept i£ '' (at p. 840). This 
dictum 18 of profound ee importance. It ignores the law conaistentiy 
stated in the House of Lords since 1892 that the question of predominant an 

bona fide purpose is one of fact, and turns that question technically into one 
of law by—semble—imeisting that the court is entitled to weigh the 


reasonableness of trade union reaction to those who dissent from an official 
union decision (quite apart, apparently, from rulebook uncertainties). 


498 THE MODERN LAW REVIEW Vor. 20 


abused the quite frightening powers at their command." " For 
them, therefore, the common law defence failed. 

But the District Committee members had a second string to their 
bow. They had pleaded not only the common law defence to the 
action for conspiracy but also the statutory defence provided by 
section 8 of the Trade Disputes Act, 1906, which overrides the 
common law position. Under section 8 the defendants would have 
avoided liability had they been able to satisfy the court that the 
steps they took to exclude Huntley from employment in the Hartle- 
pool and neighbouring districts were acts done “in contemplation 
or furtherance of a trade dispute," by which, in a case like Huntley, 
is meant “‘ any dispute . . . between workmen and workmen... 
which is connected with the employment or non-employment . . . 
of any person." ! 

The learned judge with great justification held on the facts that 
the dispute was not a ** trade dispute," and by way of remedy gave 
leave to Huntley to apply for an injunction in the event of renewed 
vietimisation, and awarded £500 damages. The main basis for the 
calculation of this sum was Huntley’s loss of earnings; but the 
precise material loss suffered was not, in a case of this kind, to be 
weighed on *'golden scales,” * as the learned judge put it. He 
refused, however, to give a greater sum by way of punitive damages. 

The legal significance of Harman J.'s decision derives from the 
fact that the dispute between Huntley and the Hartlepool District 
Committee was a dispute among workmen about the employment 
or non-employment of any person, i.e., Huntley. The definition 
of trade dispute in the 1906 Act is so framed that, at first sight, its 
literal words do seem to include the facts in the Hartlepool affair. 
To take that affair out of the Act, some qualification of the meaning 
of “ trade dispute was needed. 

Harman J. held, approving dicta in Conway v. Wade," that the 
dispute was not a trade dispute because, * The defendants were 
not asserting a trade right," !* because * no interests of * the trade’ 
were involved," !5 because, ‘‘ It was a personal matter." !* In the 
light of these reasons it may be suggested that it would now be 
proper to regard the statutory definition of “‘ trade dispute" as 


10 At p. 841. 

11 Trade Disputes Act, 1806, s. 5 (8). 

13 At p. 850. 

13 908] A.C. 506. 

14 At p. 849. 

15 At p. 850. 

16 Tbid. Harman J. stated that behind the trade dispute issue lay ‘‘a more 
fundamental point, namely, whether the Commuttee's actions were ' in further- 
ance of a trade dispute ''"' (p. 850). With great respect, I have been unable 
to follow this line of reasoning. Surely the question of trade versus personal 
oe was the prior and fundamental point. Once the dispute was Feld not 
to be & trade dispute, the question of “‘ furtherance " ceased to be material. 
Indeed, in dismissing the question of ''furtherance," the learned Judge said: 
“ They were not furthering a trade dispute, but a grudge " (p. 8b0)—which 
seams to recognise that the nature of the dispute was the fundamenta] issue. 
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qualified by the common law notion of predominant purpose in civil 
conspiracy; that, now, in the circumstances of an inter-workmen 
dispute, a trade dispute is “í any dispute . . . between workmen and 
workmen . . . which is connected with the employment or non- 
employment .. . of any person" and which is conducted for the 
predominant purpose of promoting trade interests; and possibly 
the qualification applies to the statutory definition as a whole. The 
question of a trade dispute has long been established as one of fact, 
and therefore it is left to the courts to determine on the particular 
facts of each particular case whether & dispute was to trade ends, 
including upholjling union as distinct from purely personal prestige, 
or whether a dispute involved the use of trade union power to attain 
some purely personal object. 
C. GRUNFELD. 


Trespass OR CASE 


Two cases‘ appearing in the same weekly issue of one series of law 
reports * provide an interesting illustration of one of the distinctions 
between trespass and case, namely, whether the injury is direct or 
consequential. 

In the first of these, Davey v. Harrow Corporation,? the damage 
complained of was caused by the encroachment of the roots of a 
tree from the defendant's land into that of the plaintiff. This is 
not by any means the first occasion on which the encroachment of 
roots or branches has come before the courts, and Lord God- 
dard C.J., giving the judgment of the Court of Appeal, regarded it 
as settled law that such encroachment is not to be regarded as a 
trespass, but as a nuisance. "There seems little doubt that this is 
right, though it may follow that Simpson v. Weber* was wrongly 
decided. It is, perhaps, a little curious to find that in addition to 
Lemmon v. Webb," which remains the leading authority both for 
regarding the encroachment of branches as a nuisance, and for 
treating the encroachment of roots on exactly the same footing, 
Pickering v. Rudd* and Lonsdale v. Nelson’ were cited as 
authorities on this point in preference to Butler v. Standard Tele- 
phones and Cables, Ltd.,* although this case was cited to the 
court. On the. one hand, in Pickering v. Rudd," Lord 


1 Davey v. Harrow Corporation [1957] 2 All E R. 805; [1957] 2 W.L.R. 941 
and Kelsen v. Imperial Tobacco Co., Ltd. [19067] 2 All E.R. 348; [1957] 2 
W.L.R. 1007. 

3 [1957] 2 All E.R., Part 8, dated May 93. 

3 Supra. 

* (1925) 41 T. za R. 802. In this case the growth of Virginia creeper was treated 
88 & trespas 

: [1894] 8 Ch. 1 affirmed H.L. [1895] A.C. 1. 

r Boe 4 Camp. 219; 1 Stark 58. 
1828) 2 B. & ©. 302. 

: [1940] 1 ZB 899, 

® Bee the list of cases cited in argument but not referred to in the ij? demens 
[1957] 2 W.L.R. 9041 at p. 942. upra. 
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Ellenborough was chiefly concerned not with a tree, but with an 
artificial projection. In so far as he was concerned with a natural 
growth—a Virginia creeper—it was admitted on the pleadings that it 
caused damage and that some breaking by the defendant was justi- 
fied. The only question to be decided, therefore, on this issue, was 
whether in removing the mischief the defendant had done more 
damage than was necessary—a question of fact which was left to 
the jury. Lonsdale v. Nelson *! was not concerned with encroach- 
ment or overhanging at all, and is only relevant in this context in 
respect of an obiter dictum by Best C.J.,'? referring to the right to 
abate nuisances of omission such as those caused by overhanging 
branches. On the other hand, Builer v. Standard Telephomes & 
Cables, Ltd. was a clear and direct authority to the effect that 
the encroachment of roots is merely a nuisance. 

A further point which, for practical purposes, can now be con- 
sidered as settled by Davey v. Harrow Corporation ™ is that no 
distinction is to be drawn in this type of case between trees self-sown 
and those deliberately planted. The fundamental basis of the 
decision on this point seems to have been that, in the absence of 
authority, there was no ground for introducing such a distinction. 
The case of Crowhurst v. Amersham Burial Board, which seems 
to be the only case which could be found possibly in favour of the 
distinction, was explained as being founded not on nuisance but 
on Rylands v. Fletcher, and such weight as it might have carried 
was regarded as more than counterbalanced by the subsequent 
decision of Smith v. Giddy. Here the court, although it treated 
the case as analogous to Crowhurst v. Amersham Burial Board, 
does not appear to have made any finding that the trees were planted 
artificially, or to have thought that this was necessary to ground 
the defendant's liability. The reliance on Noble v. Harrison ? 
seems, however, to be rather unfortunate. The plaintiff there rested 
his case on the alternative grounds of, first, nuisance, and secondly,. 
Rylands v. Fletcher, and it was purely in relation to this latter 
ground of claim that it was said there was no difference between 
trees planted and trees self-sown. The distinction was not dis- 
cussed with regard to the claim in nuisance. 

The other case to be discussed is Kelsen v. Imperial Tobacco Co., 
Ltd. Here the plaintiff was the lessee of a single storey building 


11 Supra. 

12 Supra. 

13 Supra. 

14 Supra. 

15 (1878) 4 Ex.D. 5. 

16 (1868) L.R. 8. H.L. 880. 
17 £1904] 2 K.B, 448. 

18 Supra. 

19 [1926] 2 K.B. 832. 

20 Supra. 

31 [1957] 2 W.L.R. 1007; [1957] 2 All E.R. 348, 
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which, it was held, in the absence of anything sufficient to displace 
the prima facie rule, included the air space above it. The defendant 
was the lessee of an adjoining three-storey building, and affixed 
an advertising sign on his wall which necessarily projected therefrom 
and thereby invaded the plaintiff's air space. It is submitted that 
MeNair J. rightly followed the weight of authority in deciding 
that the invasion of the plaintiff's air space constituted a trespass. 
The authorities for the other view consist of Lord Ellenborough’s 
remarks in Pickering v. Eudd," followed by Hawkins J. in Clifton 
v. Viscount Bury.? These authorities can be disregarded with 
a clearer conscience when it is realised that Lord Ellenborough's 
decision was at nisi prius, and, further, it appears from the report 
in Starkie that it afterwards turned out that the board complained 
of did not in fact overhang, so that Lord Ellenborough's dicta 
on this point can perhaps be treated as obiter. 

Since, as has been seen, roots and branches are legally in 
the same category, these two recent cases provide a fresh illustra- 
tion of the rule that while my neighbour can only bring an action 
on the ease if the branches of my tree overhang his land, if I 
fell the branches and use the wood * to erect some projection 
which invades his air space, he has his action in trespass. Even 
though I plant the tree which subsequently puts its branches into 
his air space, the injury is still not direct but consequential, 
and thus the remedy is in nuisance; but if I put out some arti- 
ficial projection, though it does no harm and does not diminish 
my neighbour’s enjoyment of his land, it is trespass. 

By way of postscript, it is interesting to note that it is neither 
trespass nor nuisance on the part of the occupier of land adjoining 
the highway for him to have either trees with branches or artificial 
projections that overhang it, so long as they neither obstruct the 
highway nor constitute a source of danger. If damage is done 
owing to the collapse of the projection, whether natural or arti- 
ficial, the occupier may be liable in either case in nuisance in the 
rather special form of nuisance to a highway. Curiously enough, 
a distinction is also drawn here between things naturally on the 
land, such as the overhanging branches of trees, and artificial 
things. This distinction does not, however, affect the nature of 
the remedy—in either case it is nuisance—but the extent of the 
duty of the occupier, which is considerably greater in the case of 

SA o qe 
artificial things. P. H. Pec: 


33 Supra. 

33 (1887) 4 T.L.R. 8. 

24 [t is of course still my wood even if my neighbour cuts the branch in exercise 
of his right of abatement—HMills v. Brooker [1919] 1 K.B. 555. . 

25 Nor does it make any difference that I intend the tree to grow and invade 
my neighbour's air space. Cf. Leame v. Bray (1808) 8 East 593. 

3€ Contrast, e.g., Noble v. Harrison, supra, and Caminer v. Northern £ London 
Investment Trust, Ltd. [1949] 2 K.B. 64 affirmed H.L. [1951] A.C. 88, with 
Tarry v. Ashton (1876) 1 Q.B.D. 814; Wringe v. Cohen [1940] 1 K.B. 299; 
Mint v Good [1901] 1 K.B. 617. 
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Frves PAYABLE OUT OF THE DECEASED OFFENDER’S ESTATE 


As an instrument of correction, the fine has been regarded with 
almost contemptuous indifference by most criminologists. Yet 
in 1955 no less than 98-8 per cent. of all persons found guilty in 
magistrates’ courts of non-indictable offences were fined, while in 
the higher courts, where the use of the fine is naturally less fre- 
quent, nearly half the offenders aged twenty-one and over were 
dealt with by this means. The total value of fines imposed has 
been estimated at well over a million pounds per annum.* 

What sort of an instrument of correction is it? "The fine does 
not pretend to reform, but rather seeks to deter,” yét it seems that 
it is exceedingly popular with the courts, and is presumably re- 
garded as effective. The fact that it has been regarded as purely 
deterrent may account for the lack of interest by criminologists. 
But it may well be an instrument of reform. The recent Cambridge 
survey of sexual offences indicates that the fine is one of the most 
effective methods of dealing with certain types of sexual offender. 
Clearly the fine deserves more attention as a means of disposition 
of offenders than it has hitherto received. 

The courts have already had to answer several questions con- 
cerning this means of disposition. In what circumstances should 
it be imposed, and what principles should govern the amount of 
the penalty? * Should the fine be coupled with probation? * Now 
comes the question, is the fine personal to the offender, or can the 
liability to pay devolve on death so that the offender's estate is 
liable? This was the question answered in the Queen's Bench 
Division in Treasury v. Harris.^ Lord Goddard C.J. held that a 
fine is a debt to the Crown and as such it is payable out of a 
deceased offender's estate if the offender dies without paying it or 
serving any period of imprisonment ordered in default of payment. 
At first sight this decision would seem to have the effect of suffer- 
ing the sins of the ancestor to be visited on his descendants, or, in 
more modern parlance, depriving the widow and the next-of-kin 
of their inheritance. Is it right to punish the survivors in this 
way? This is a superficial reaction, and considerations both 
ethical and legal point to the correctness of the decision, however 
hard it may seem at times. 

The answer in ethical terms may be seen to be correct if the 
situation of the survivors is put in this way: that their position 
is not to be altered in their favour by reason only of the unfortunate 


1 See, for example, Margery Fry, Arms of the Law, 1951, p. 121: ‘‘ Perhaps a 
fine hardly serves the analogy of a weapon in the armoury of law. It is little 
more than a penknife serving to scratch out, not without friction, minor errors 
of conduct.” 

3 Ibid. 

3 Ibid. 

* R. v. Markwick (1958) 87 Cr.A pA 125. 

5 No, according to R. v. Parry Ü 51] 1 K.B. 510; nor should it be ri ue with 
an order of conditional discharge, R. v. McClelland (1061) 86 Cr.App R. 22. 

* [1967] 3 W.L.R. 19; [1957] 2 All E.R. 486. 
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circumstance of the death of the offender. More cogently perhaps, 
from the Crown angle: that the position of the Crown is not to be 
altered unfavourably by this fortuitous event. If the offender 
had lived, he would have had to pay the fine or serve imprisonment 
in default. Now that he is dead the only difference is that he 
cannot be sent to prison in default of payment. The estate is liable 
for the amount of the fine, and this is a proper charge; presumably 
the personal representatives, who stand in the shoes of the deceased, 
so to speak, might by refusing to pay find themselves sitting in 
his cell! 

The answer to the question from the point of view of the law 
turns upon the interpretation of sections 18 and 15 of the Criminal 
Justice Act, 1948, which altered the law and procedure concerning 
the imposition of fines. Not only were fines made available for the 
first time in cases of felony (other than manslaughter, which has 
been finable since 1861), but a new procedure was laid down. Mis- 
demeanours had always been finable, and as Lord Goddard 
explained in E. v. Brook,’ in such circumstances “‘ the courts con- 
stantly ordered the prisoner to remain in custody until the fine was 
paid." When this was done to a convicted felon after the 1948 
Act, it was held in R. v. Brook that the order made was improper. 
The correct procedure if it was desired to send the offender 
immediately to prison rather than give him time for payment 
would have been to impose a fine and sentence in default of pay- 
ment. The sentence would then begin to run at once, but the 
prisoner could obtain his discharge at any time by paying the fine. 

In Treasury v. Harris and Another* an action was brought by 
the Treasury pursuant to the Crown Proceedings Act, 1947, to 
recover against the administrators of a deceased prisoner the sum 
of £1,000, being the amount of four fines of £250 each imposed 
upon the prisoner when he was found guilty of felonious receiving 
by the Recorder at Southampton Quarter Sessions. He had been 
sentenced to two years’ imprisonment on each of four counts, and 
a fine of £250 on each count. The fines were of course cumulative, 
and in default of payment there was to be a further sentence of 
four months in respect of each fine. The prisoner died after serving 
less than eight months of his two years’ sentence. The Treasury 
claimed that the fines became debts of record owing by the deceased 
to the Crown, and that upon his decease or at the end of the two 
years these debts becamé due and payable. The defendants denied 
liability, and contended among other things that the order made in 
respect of the terms of imprisonment in default of payment of the 
fines provided in effect that the prisoner was to have time for pay- 
ment until the expiration of the two years’ sentence, and by reason 
of his earlier death that date had never arrived. Hence, the 
powers of recovery of the fines were in abeyance. 


7 [1949] 9 K.B. 188, at 141. 
* See n. 6. 
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Lord Goddard C.J. held that the fines were debts of record 
payable at once, so that the liability had already accrued at the 
date of death. He found strong authority in an old case concern- 
ing misdemeanours, R. v. Woolf, where three judges had been 
unanimous that this was the legal position concerning fines. Save 
that this case concerned a misdemeanour not a felony and the 
prisoner was not dead, the position was almost identical with that 
in Treasury v. Harris. Woolf had been sent to prison for two 
years, ordered to pay a fine of £10,000, and to be further impri- 
soned until that fine was paid. A levari facias!" having issued 
against him out of the Court of King's Bench, he braught an action 
to challenge this, and it was held that the process was perfectly 
proper, although the defendant had not yet served his two years. 
Abbott C.J. said that the Crown was “‘ entitled to levy for its debts 
by an united process against the body, land, and goods of its 
.debtors." ! Bayley J. said that by the judgment the debt became 
“a debt to the King, of record: and it is payable to the King 
instanter." ? Best J. agreed." 

Possibly because of this decision the Levy of Fines Act was 
passed in 1822 to provide for * the more speedy return and levying 
of fines, penalties, and forfeitures, and recognizances estreated.” 
That Aet is referred to in the Criminal Justice Act, 1948, as if it 
were still operative, but Lord Goddard's view, expressed in R. v. 
Brook, and again in the present case, is that its provisions have 
been superseded by the procedure prescribed by the Act of 1948. 
Various courses are now open to a court desiring to impose a fine. 
Under section 14 (1) they can give time for payment, allow pay- 
ment by instalments, and fix a term of imprisonment “ which the 
offender is to undergo if any sum which he is liable to pay is not 
duly paid or recovered." The ordinary steps which the Crown 
would take to recover the money would be by means of & writ, and 
in Lord Goddard's view ** whether it be of levari facias or fieri 
facias matters not." The important point is that the fine is a debt 
to the Crown, and on these facts it remained unpaid. There was 
nothing in section 15, which he characterised as * procedural," to 
indieate that if a defendant has assets, the sheriff may not levy 
execution against them. Section 16 makes provision for many 
contingencies, but the death of the offender is not one of them. In 
a civil action the Rules of Court enable an application to be made 
to the court for leave to issue execution against the dead man's 


* (1819) 2 B. & Ald. 609; 106 E.R. 488. 

10 The writ of levari facias &ppears to have been the pepe of the fieri facias, 
as Lord Goddard remarked. In The King v. Shackell (1825) 1 M'Cle. & Yo. 
514; 148 E.R. 516, it is said, at p. 524, that it was referred to as the summons 
of the n wax, ''so called from the colour of the wax with which it was 
sealed." It was "' the same as the summons of the pipe," which is described 
as having been *‘ in the nature of fieri facias." 

11 Loc. cit., p. 610. 

13 Ibid., p. 611. 

13 [bid., p. 618. 
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assets, which would be in the hands of his personal representatives. 
In a criminal case Lord Goddard saw no reason why the Crown 
should not sue for the amount of a fine in similar circumstances. 

So much for the legal aspects of the decision. Turning to the 
wider aspects of the case once more, Lord Goddard said that the 
courts were perfectly entitled not only to punish the offender ‘ but 
take steps to see that he should not benefit by keeping the results 
of the crime; and I think that it is equally important (he added) 
that, if a man is dead, his estate should not benefit by the proceeds 
of the crime." '* The logie and justice of this is impeccable, and 
yet the question remains whether all fines fall in the category 
described. Many, perhaps the majority, are intended as punish- 
ment with a view to deterrence or reform. It cannot be denied 
that there is some danger of transferring the punishment to the 
survivors and inflicting hardship. Perhaps the solution lies in the 
good sense with which the Crown will undoubtedly approach such 
cases. 

Finally, it is interesting to note that Lord Goddard anticipated 
the decision in Treasury v. Harris in an obiter dictum in R. v. 
Rowe,™ where he said: ** Supposing, as sometimes happens, a man 
is convicted on indictment and fined £500; the money has to be 
paid, and the Crown can recover that money whether he is alive 
or dead, for it can recover against his estate. ... 1° The case 
concerned a widow who wished to continue the appeal against her 
husband’s conviction which he had launched shortly before his 
death. It was held that she had no pecuniary interest which 
entitled her to proceed, unlike the executors in Hodgson v. Lake- 
man. Her desire to clear her husband's name could not be grati- 
fied. If he had been fined, the matter would have been different, 
for then she might have been heard for the benefit of the estate. 
Clearly prisoners who die are capable of posing as many problems 
88 those who live. 

J. E. Har WinLnMs. 


Uncommon Law 


Taczanowska (orse. Roth) v. Taczanowski: is a hard case. 
There is, at first glance, something very odd about applying 
even a genuine rule of the English common law to the require- 
ments of form in a marriage celebrated between two persons of 
Polish nationality by a Polish army chaplain in Italy. It is, 


14 At p: 19. 

15 pe 5] 1 Q.B. 578. 

16 At p. 576. 

17 [1048] 1 K.B. 15. 

1 [1957] 9 W.L.R. 141; [1957] 2 All E.R. 668, C.A., of Hodson, Parker and 


Ormerod L.JJ., reversing Karminski J. at [1950] 8 W.L.R. 935; [1956] 
8 All E.R. 467. 
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in fact, well known that the rule laid down by the House of 
Lords in R. v. Millis* as to the form of marriage at common 
law, is as historically spurious ? as it is inappropriate to any realistic 
criterion of a valid marriage.* In the conflict of laws, it is also a 
strange and dubious doctrine that the forum of a suit for nullity 
of marriage is at liberty to apply its own domestic law to the form 
of a marriage celebrated by foreigners abroad, in circumstances in 
which the maxim locus regit actum is inappropriate. 

The circumstances of the case were so unusual that they just 
failed to come within the terms of the various acknowledged excep- 
tions to the general principle of locus regit actum, and it is difficult 
to avoid the conclusion that what the Court of Appeal really applied 
was something like the equity of a statute,” but unfortunately it 
did so under the colour of the common law rule of the forum. On 
July 16, 1946, an officer of the Polish 2nd-Corps, part of the Polish 
forces then in occupation of Italy with the Allied Forces, went 
through a ceremony of marriage in Rome with a woman of Polish 
nationality living there as a civilian refugee. The ceremony was 
performed by a Roman Catholic priest serving as a Polish army 
chaplain. There was no doubt that both parties intended to contract 
and at the time believed that they had contracted a valid marriage. 
They cohabited until 1950, and a child was born to them in 1947. 
In 1956 the wife applied to the High Court for a declaration of 
nullity on the ground of defect of form in the ceremony. 


It was clear that the requirements as to form of marriage 
of the law of Italy had not been complied with in two particulars; 
in the first place, the officiating priest had failed to read to the 
parties certain articles of the Italian civil code, and secondly, the 
ceremony was not registered in the civil register of marriage, as 
required by Italian law. The law of Italy would, however, regard 
the ceremony as formally valid if it had complied with the form- 
alities laid down by the national law of both the parties. Until the 
end of 1945, Polish army chaplains had authority by Polish law to 
solemnise legal marriages of military persons, but this power was 
then withdrawn from them by the Lublin Government, which had 
been placed in power in that country, and was recognised by His 
Majesty’s Government in July, 1945. As from January 1, 1946, 
it was provided that only a marriage contracted before an official 


2 (1844) 10 Cl. & Fin. 584. 

3 See Beamish v. Beamish, 9 H.L.C. 274; 2 Pollock & Maitland, Ch. VIT, 
p. 870; J. Jackson, The Formation and Annulment of Marriage, pp. 12, et al. 

4 The role that a marriage is valid at common law if celebrated before an 
episcopally ordained clergyman, with its emphasis upon an episcopal 
hierarchy, results in the validation of the marriages of episcopalians 
but not those of many Protestant sects. It is strange that Hodson L.J. 
should have prefaced his statement of the rule by remarking: “ The common 
law conception of marriage knows no distinction of race or nationality.'' 
[1957] 9 W.L.R. 151. : : 

5 viz., The Foreign Marriage Act, 1802, as amended by the Foreign Marriage 
Act, 1947, s. 2. 
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of civil status would be valid in Poland, and two days before the 
marriage ceremony took place, the Polish Ministry for Foreign 
Affairs had issued a note stating that the Polish forces abroad could 
nu longer be considered units of the Polish army. Although 
Karminski J. thought it probable * that at the time of the ceremony, 
the change in the law was unknown to the chaplains to the Polish 
army, both he and the members of the Court of Appeal agreed that, 
despite ingenious arguments to the contrary, the ceremony was un- 
doubtedly invalid by Polish law as it existed when the ceremony 
took place. 

There remained the question of whether any provisions of English 
law could be invoked to validate the marriage, defective in form 
as it was by the laws of both the place where it was performed and 
of the nationality of the two persons concerned. Again, at first 
instance and on appeal, the courts agreed that English law has 
always considered that the position of members of a military force 
in occupation of a foreign State may need special consideration” 
but the difficulty was to find a provision that would fit the peculiar 
facts of this case. Both the Allied Forces Act, 1940, and the Polish 
Resettlement Act, 1947, were held to be confined to acts within the 
United Kingdom, and were therefore inapplicable to the celebration 
of marriages in Italy. 

As to the Foreign Marriage Act, 1892, s. 22,5 there was again 
agreement at first instance and on appeal that the operation of this 
section is not confined to spouses of whom one is a British subject.’ 
Equally clearly, the section is confined to marriages solemnised 
by “a chaplain . . . officiating under the orders of the commanding 
officer of a British Army serving abroad.’? As the Polish 2nd 
Corps was an independent command, the chaplain who performed 
the ceremony between the parties could not be regarded as 
officiating under the orders of the commanding officer of a British 
army serving abroad. The drafters of the Act plainly had not 
envisaged the situation of independent allied forces abandoned by 
the law and government of their own countries, and compelled to 
resort to the English courts for clarification of their personal status. 
Karminski J. found the difficulty insuperable, and held the mar- 
riage invalid, but the Court of Appeal calling in aid a South 
Australian decision on different facts,?° decided that the common 
l&w could be invoked to fill the gap. 

O. M. STONE. 


* [1956] 8 W.L.R. 941. 
7 [1956] 8 W.L.R 914-045; [1957] 8 W.L.R. 161. 
8 As amended by the Foreign Marrage Act, 1947, s. 2. 
9 Hodson L.J. at [1957] 8 W.L.R. 146, approving Dicey, Confitct of Laws, 
Qnd ed., p. 623. 
10 Sapenis V. Savenis d Szmeck [1950] 8.A.8.R. 309. 
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CowsiaNEE'S RIGHT TO ARREST THE SHIP 


Schwartz & Co. v. St. Elefterio' is an early case decided in 
accordance with the International Convention relating to the Arrest 
of Seagoing Ships, concluded in Brussels in 1952. The Convention, 
which was ratified by the Administration of Justice Act, 1956, 
brought about an important change of English law. As Willmer J. 
pointed out, a creditor of one ship can now arrest another ship 
belonging to the same owner. In The Beldis, apparently the only 
reported case on this point, it was held that a maritime lien—as 
any lien in possession—attached only to the specific ship in respect 
of which the cause of action arose. . 

This so-called right to arrest a sister ship was, however, not in 
issue in The Elefterio. What happened there was that the char- 
terers of the vessel shipped goods which they had sold to the 
plaintiffs. The latter resold the goods, but the purchasers later 
rejected the bills of lading on the ground that they were wrongly 
dated. The plaintiffs, to cover themselves against liability for 
breach of their contract with the purchasers, arrested the ship, 
although they had no contract with its owners, apparently basing 
their action on the fact that the master’s misdating of the bills of 
lading was fraudulent, an act for which his employers, the owners, 
were vicariously liable. 

In these preliminary proceedings the owners asked for the writ 
to be set aside, arguing that the plaintiffs had no cause of action 
against them and that section 8 of the Administration of Justice 
Act gave a right to proceed in rem only to persons having an action 
in personam. But the learned judge held that the arrest must stay, 
since it had been effected in respect of a claim “ arising out of 
any agreement relating to the carriage of goods in a ship” 
(s. 1 (1) (h) of the Act), and that these words were wide enough 
to cover an action in tort. He also held that the plaintiffs might 
well prove their case when the action was tried. The very argu- 
ment of the defendants indicated the complexity of the dispute, 
and the plaintiffs were entitled to security. The defendants’ 
remedy at this stage was to furnish bail so as to regain the use 
of their vessel. 

The learned judge made an interesting observation on the ulti- 
mate costs of the cause. He conceded that the defendants, even 
if successful, might not recover all the costs of furnishing bail. 
He added, however, that in this they were no worse off than many 
a successful defendant in other proceedings where the plaintiff was 
legally aided. Such loss was ‘‘one of the incidents of litigation 
which . . . parties have to accept in modern conditions." 

The case decides no new point; indeed the decision would have 
been the same under the old law, section 22 of the Judicature Act, 


1 [1957] 9 W.L.R. 985; [1067] 2 AN E.R 874, 
2 [1986] P. 61 
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1925. On the other hand, it draws attention to a possible remedy 
of a purchaser of goods which would not be likely to occur to most 
legal advisers. If it is possible to start proceedings in rem by 
arresting a ship it solves not only the problem of jurisdiction over 
a foreign defendant but also that of enforcing any judgment 
obtained against him. 

O. C. Gres. 


Tue Puse NATURE or Domestic LIABILITIES 


An effective, if somewhat devious, method of reforming family law 
seems to have'*resulted from the efficient relief of poverty out of 
the public purse. Once disbursements to those in need have been 
made from public funds, it seems that the Establishment (which 
for this purpose includes the judiciary) can be relied upon to 
ensure recovery from those legally responsible, even by methods 
only recently disapproved by a Royal Commission. 

In 1948, national assistance became effective for the first time 
because the body administering it was more interested in relieving 
poverty than in dispensing shame. The result was an increasing 
tendency for wives left without support by their husbands to 
apply to the National Assistance Board for maintenance for them- 
selves and their children. Im a series of judicial decisions,’ this 
body has in turn successfully established its right to recover from 
the husband (whom it was in a much better position to trace), 
any disbursements made for the maintenance of his wife, provided 
that she was not guilty of a matrimonial offence such as adultery ! 
or desertion.* 

The machinery was, however, cumbersome, and once the liability 
aud corresponding interest of the public purse had been established, 
there were obvious advantages in improving the wife's prospects 
of recovery direct from the husband without the intervention of 
the National Assistance Board. The circular issued by the Regis- 
trar of the Divorce Registry as a Practice Direction (Disclosure 
of Addresses),* is an attempt to strengthen the wife's direct claims 
on her husband for maintenance by helping her to trace him when 
he disappears. 

The circular provides that the address of a husband, if contained 
in social security records held centrally by Government Depart- 
ments (which in the majority of cases means the Ministry of 
Pensions and National Insurance) may be disclosed to the court 
for the assistance of a wife seeking to obtain or enforce an order 
for alimony or maintenance for herself or the children. This 
seems a logical development of the concept of life-long security; 


1 N.A.B. v. Prsk [1954] 1 W.L.B. 448, D.C.; ‘Stopher v. N.A.B. [1955] 
1Q.B. iN A.B. v. Parkes [1965] 2 Q.B. 506. 

2 See [1955] 9 Q.B. 606 

3 N.4.B. v. lyi lkınson [1952] 2 Q.B. 648. 

4 [1957] 1 W.L.R. 810; see also [1957] 2 All B.R. 504. 
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availability for insurance and pension benefits should carry with it 
also availability to answer legal claims for maintenance. It would 
also seem to be beyond dispute that if a husband is to remain legally 
liable for the maintenance of his wife and children, there is every- 
thing to be said for making that liability effective. Nothing is 
more destructive of the law's authority than inability to enforce it. 

It is made quite clear that the new procedure is to be used 
only for obtaining or enforcing maintenance, and nothing in the 
eircular is to affect the service of petitions which do not contain 
applications for maintenance. Requests for the information must 
be made officially by the registrar or district registrar, who is 
required first to satisfy himself that the wife has already made 
every reasonable effort (short of employing inquiry agents) to dis- 
cover the whereabouts of her husband. If possible, the Ministry 
wil then supply the husband's address to the registrar, and he 
in turn will pass it on to the wife's solicitor or, in proper cases, 
to the wife herself if she is acting in person, against an undertaking 
to use it only for the purpose of the proceedings. 

It is in applying this last provision, that in proper cases the 
husband's address can be made available to the wife in person, 
that considerable care and discretion will be called for. There is, 
after all, a great deal of difference between supplying a man’s 
address to a court official, so that his legal liabilities can be enforced, 
and giving it to his aggrieved and possibly vindictive wife. Such 
an extension of the new procedure appears to be one more unfor- 
tunate result of the close identification in the law between the wife 
and the children as far as maintenance is concerned, and the rule 
that only the wife can recover maintenance for the children in civil 
proceedings from her husband. 

Unfortunately the members of the Royal Commission on Mar- 
riage and Divorce did not confine themselves to this narrow ground 
of objection, but rejected the whole notion of assisting a wife to 
trace the husband who had abandoned her and her children, when 
they declared *: ** We are satisfied that it would be wrong to require 
Government Departments to disclose the husband’s address, whether 
to an officer of the court or to the wife. Against the right of a 
wife to maintenance must.be balanced the right of the husband 
to have his privacy respected; in our view the latter must prevail.’’ 
This comment again shows an identification between wife and child 
as regards maintenance; the Royal Commission was content to 
subordinate by implication the dependent child's right to main- 
tenance to the parent's right to privacy. In rejecting likewise a 
proposal that magistrates should have power to issue a warrant 
to bring a husband before the court on a wife's application for a 
maintenance order, the Royal Commission commented °: “It is 
a very serious matter to arrest a man." It might have added, 


5 Cmd. 9678, p. 996, para. 1148. 6 Ibid. 
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but did not, that it is a very serious matter to abandon a dependent 
child, and that in any event the law should be enforced, or if 
unenforceable, should be amended. 

The very detailed information required to enable the Ministry 
to identify the husband includes his National Insurance number, 
date of birth and, if he is a war pensioner, his war pension number 
and service particulars. This seems to call for some special training 
for girls on the significance of officia] numbers, and how they can 
most effectively be memorised. 

O. M. STONE. 


CONTRACTS TO MaKe WILLS, AND THE SCOPE OF SECTION 24, WILLS 
Acr, 1887 


Ir is not very often that the Court of Appeal is required to con- 
sider & new problem concerning the equitable doctrine of election, 
but it was asked to do so in Ee Edwards (decd.). Here a testa- 
trix had directed in her will that & house she owned and in which 
she lived, together with the residue of her property real and per- 
sonal, should be divided between seven named persons. Some 
months later, she made & binding contract to leave the house by 
will to her sister, one of these seven persons, and in fact she made 
an invalid attempt so to devise it. Specific performance of the 
contract to convey the house to the sister was granted against the 
executors, and the other six of the seven persons to whom the 
residue of the property had been left then claimed, successfully 
at first instance,! that the sister was put to her election between 
taking the house under the contract and taking one seventh part 
of the testatrix's residuary property, and by obtaining an order for 
specific performance of the contract to convey, must be deemed to 
have elected to take against the will, and had therefore lost her 
share in the residue of the property. 

The main consideration for this decision of Upjohn J. was that, 
by section 24 of the Wills Act, 1887, a will is deemed to speak 
from date of death, and that therefore the testatrix must be deemed 
to have intended, at the time of her death, that the house should 
be considered as part of her residuary property, for division among 
seven persons; the sister had elected against the will, and could 
not claim also her seventh share in the residue of the testatrix's 
property. Similarly, the principal ground on which the decision 
was reversed in the Court of Appeal was that the court was not 
bound, by virtue of section 24 of the Wills Act, 1887, to read the 
wil of the testatrix simply with reference to the facts as they 
existed at the date of the death; regard must also be had to any 
disposition of the property effected after the making of the will. 
In this case, the fact that, after making her will, the testatrix had 


1 [1957] 8 W.L.R. 181; [1957] 2 All E.R. 495, C.A. 
3 [1956] 8 W L.R. 771; [1956] 8 All E.R. 626. 
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entered into a binding contract to dispose of the house in a certain 
way at her death meant that the gift of that house to the seven 
persons named in her will had been adeemed, and that therefore no 
question of election arose. Jenkins L.J. pointed out that if any 
investigation of circumstances at the date of the making of the 
will, or oceurrences between the making of the will and the date of 
death were precluded, it would be difficult to see how any case of 
ademption could ever be made out. Both Jenkins and Romer 
L.JJ. stressed that, if the doctrine of election were to be applied 
in this case, it would be applicable also if, in similar circumstances, 
the testatrix had disposed of property for its full. monetary value 
to one of the residuary legatees. So to hold would mean that the 
remaining residuary legatees would be enriched by the purchase 
price, whieh would have gone to swell the residuary estate. 

The doctrine of election is based on the principle that a bene- 
ficiary is not permitted to frustrate the intention of the testator by 
accepting the benefits given to him by the will without accepting 
also the detriment indicated by the testator. In this case there 
could be no question of frustrating the intention of the testatrix, 
who had made her intention to devise the house to her sister quite 
clear, though unfortunately of no testamentary effect. 

Another aspect of the case that is not without interest, although 
it receives only incidental attention in the reports of the case,” is 
the decision of Danckwerts J. that the contract to devise the house 
to the beneficiary was valid and binding. The consideration for 
this oral contract was that the sister should give up the lease of the 
house in which she was living, and come to live with and look after 
the testatrix until her death, when the house occupied by the 
testatrix would be devised to her. In general it is fair to say that 
the English courts are reluctant to hold that those who promise 
testamentary favours in return for present services intended to 
create & legal binding contract, and rarely grant specific perform- 
ance of such contracts. Some more information on the strength 
of the evidence for this particular contract would have been of 
value. It is, of course, notorious that elderly people with property 
frequently obtain very considerable services in return for promises 
to leave property at death. Without good evidence of the inten- 
tion to create legal obligations and the precise terms agreed, there 
is clearly room for unmerited claims by the survivor. The past 
tendency of the English courts to find such alleged contracts not 
proved, may also have kad the salutary result of making people 
less ready to enter into understandings of this nature. The ten- 
dency is otherwise in the United States, where there is a great 


3 There is no evidence in the report of the nature of the evidence of the 
contract. Presumably the unattested codicil attempting to devise the house 
io the sister was sufficient memorandum in writing to satisfy the Law of 
Property Act, 1925, s. 40. 

* The case of Maddsson v. Alderson (1888) 8 App.Cas. 467 stands as an awful 
warning of the difficulties likely to be encountered. 
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body of case law on contracts of this nature, and if the order for 
specific performance of this contract is a portent, it may be that 
we shall see a development of contracts to make wills comparable 
with that to be found on the other side of the Atlantic. 


O. M. Stone. 


Bun or LADING CLAUSE STRUCK OUT OF ÜHARTERPARTY 


IN Anglo-Sawon Petroleum Co. v. Adamastos Shipping Co.,' the 
Court of Appeal rejected a “‘ paramount ? clause, which the parties 
had incorporated in a charterparty, as ‘f insensible,” but it granted 
leave to appeal to the House of Lords. Denning L.J. (as he then 
was) drew attention to the fact that the paramount clause was 
originally drafted to make bills of lading drafted for non-Hague 
Rules shipments comply with the Hague Rules, in other words, to 
make the liability of shipowners more strict. In the case before the 
court the owners had pleaded the clause to escape liability, but 
they failed. 

It happened in this way. A tanker was chartered for as many 
consecutive voyages throughout the world as it could manage in 
eighteen months. The owners exercised due diligence in selecting 
a competent engine-room staff, but the latter was in fact so incom- 
petent as to make the ship unseaworthy, and during the currency 
of the charterparty the charterers lost the use of the vessel for 
106 days. They accordingly claimed £80,000 damages to compen- 
sate them for the loss of freight. 

The charterparty contained the usual condition that the vessel 
was “tight, staunch and strong . . . and (was) to be maintained 
in such condition," and so the diligence exercised in selecting the 
engine-room staff did not help the owners. Nor could they derive 
comfort from another clause, excepting liability for “‘ perils of the 
sea’ or “ accidents of navigation," for neither cause was respon- 
sible for the loss suffered by the charterers. 

The owners were accordingly thrown back on the paramount 
clause which, by introducing the Hague Rules, protected owners who 
had been diligent in making the ship seaworthy. This paramount 
clause was typed and pinned to the printed charterparty form. It 
started with the words “this bill of lading,” incorporated the 
Carriage of Goods by Sea Act of the U.S.A. (which expressly 
excludes charterparties from its scope), and declared any term 
repugnant to the Act void. 

Denning L.J. tried, ** without relying on the phantom guide of 
the intention of the parties "—for they had obviously not con- 
sidered its implications—to give a meaning to the clause, but he 
despaired. To establish harmony between the paramount clause 
and the body of the document the court would have to proceed as 
follows: it would have to strike out the words “ this bill of lading,” 


1 [1957] 2 W.L.R. 968; [1967] 2 All E.R. 811. 
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the section of the U.S. Act excluding applicability to charterparties, 
and the reference in the Act to contracts for carriage to or from the 
U.S.A., the last clause because the charterparty was world-wide. 
Even such drastie surgery would not remove all difficulties, for the 
Act refers to the carriage of goods, and this means that the para- 
mount clause would apply only to cargo-carrying voyages performed 
under the continuous charter; Devlin J. in the court below had 
in fact accepted that conclusion. Finally, however, the damage or 
loss envisaged by the Act is loss or damage to goods carried on 
board a ship, while the loss in the case before the court was loss 
of freight. » 

All three judges refused to effect so many alterations of the 
document, since to do so would amount not to construing, but to 
drafting, an entirely new clause for the parties. In this case, in 
partieular, Denning L.J. thought that the judges would probably 
differ among themselves as to what was reasonable. 

This case can hardly be said to decide a new point of principle, 
but it furnishes an interesting application of the canon of construc- 
tion according to which contracts should be interpreted ut res magis 
valeat quam pereat. The overall contract was held to be valid, 
but the clause in dispute defied all attempts to give a meaning to 
it. The owners rightly did not ask the court to imply a term 
limiting their liability; nothing so drastic was necessary to give 
business efficacy to a contract, since this contract made perfect 
sense without any addition to the printed form. 

The case is also of interest for another reason. It has long been 
the law that where in a standard contract written or typed words 
are inconsistent with the printed form the written or typed addi- 
tion shall prevail ** inasmuch as the written words are the immediate 
language and terms selected by the parties themselves for the 
expression of their meaning ".! In the Adamastos case, however, 
it was obvious that the parties had not applied their minds to the 
implications of the typed words, and these were accordingly re- 
jected in favour of the printed form. 

Finally, the case provides a useful contrast to Home Insurance 
Co. of New York v. Victoria-Montreal Fire Insurance Co.,* where 
the Judicial Committee considered & reinsurance contract which 
had been grafted on an ordinary fire insurance policy that contained 
a clause binding the assured to commence an action within twelve 
months of the fire. The committee struck out that clause as in- 
compatible with the purpose of the reinsurance. In the Adamastos 
case, on the other hand, it was the additional clause that was struck 
out. In both instances the contract contained clauses that were 
incompatible with the type of contract that the parties had 
concluded. 

O. C. Gms. 


2 Lord Ellenborough in Robertson v. French (1808) 4 East 186. 
2 [1907] A.C. 69. 
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Tria By Jury. By Tue Hon. Sir Parrick Devin. (The Hamlyn 
Lectures. Eighth series.) [London: Stevens & Sons, Ltd. 
vii and 179 pp. 1956. 15s. net.] 


For good and sufficient reason those who hold judicial office in this country 
tend to confine tlfeir efforts to the task of applying the law in court, before 
the eyes of all, and are less ready than their foreign colleagues to expound 
it also in theoretical or critical writings. Yet there are certain broad aspecis 
of the law—and procedure must rank high among them—upon which judges 
could speak with authority and insight gained from daily experience on the 
Bench which is denied to others. This is what gives special value and 
significance to the fact that Devlin J. chose for last year’s Hamlyn Lectures 
the subject of Trial by Jury, which has of late become something of a contro- 
versial one. 

Not that Sir Patrick intends to throw the weight of his argument decisively 
upon either side in this controversy. He points out that there is no modern 
English work either on the history of trial by jury or on its present-day 
mechanics, and in these Lectures, which are addressed by their terms “to 
the Common People of the United Kingdom," he simply sets out to supply 
this unfortunate gap. Trial by Jury is thus primarily an exposition of the 
working of present-day English trial seen—if not from the (closely guarded) 
jury room—from the vantege point of the Bench, and if Sir Patrick Devlin 
in the end comes out unequivocally with his own opinion, he does so in a 
strictly judicial spirit, adjudicating, as befits his office, upon the broad 
merits of a case upon which he himself has no doubts. 

The first three of these six Lectures are devoted, consecutively, to the 
(historical) Origin of the Jury, to the Composition of the Jury and to the 
Rules which govern it in the discharge of its judicial functions. It is upon 
foundations thus firmly laid that the lecturer comes to the crux of the matter: 
the question how it is possible to enforce the law successfully on the strength 
of the views of twelve men and women, selected at random and unaccustomed 
to any serious intellectual exercise, who give their verdict in one word and 
without reason. Sir Patrick’s plain answer is that it isn’t; “the reality of 
trial by jury,” he says, “consists of a combination of judge and jury.” It 
is in the exact definition of the relationship between the two such as it has 
grown in the practice of English courts, in the description of their subtle 
interplay and balance, that Devlin J.’s Lectures, though designed in the 
first place for laymen, reveal an originality of approach which can perhaps 
be fully appreciated only by lawyers. 

The usual generalisation that the facts are for the jury and the law for 
the judge is here dismissed as “a deceptive brocard” which “misses the 
reality " of jury trial; at another point it is reJected as “quite misleading.” 
The jury, it is true, can in theory approach the facts in any way they like, 
“but neither their constitution nor the trial process is designed to encourage 
them to do so.” The central portion of Devlin J.’s Lectures, then, and its 
most weighty one, is devoted to what he calls “The Control of the Jury,” 
the extensive Hmitations upon the jury’s function as judges of fact. The 
control which the judge exercises at the trial over the jury is both formal 
and informal “The effect of every rule of law is to limit the power of the 
jury,” says the author, but “there are also informal ways in which the judge 
influences and shapes the verdict.” 
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Only from & member of the Bench can we get such a clear picture, the 
inside story, so to speak, of the various means-by which “the judge controls 
the mind of the jury. Not the least of them 18 the high prestge enjoyed 
by judicial office. As & net result, the domain of the jury is far less great than 
is popularly conceived and, as the author insists by giving examples (like Holmes 
v. D.P.P. [1946] A.C. 588) even in our days “the courts are still prepared 
to encroach on (it) for practical reasons.” There is no likelihood nowadays 
of the jury defying the law; “I do not suppose,” says Devlin J. “that 
any judge sitting today has ever had to consider what he should do if a jury 
returned a verdict contrary to his direction.” As for advice tactfully but 
unequivocally given in the summing-up, the judge has every reason to expect 
that he will be followed, for his influence partakes of “guidance as well as 
of commandment.” 

Is, then, Devlin J. to be numbered among those who are inclined to 
consider jury trial an oütmoded form of procedure? By no means. He 
acknowledges of course that trial by jury in civil matters has seriously 
declined of late, and gives valuable and hitherto unpublished figures to show 
that this decline (where jury trial is available upon application under the 
Administration of Justice Act, 1988) is due to the fact that juries are not 
being asked for. The reason, according to Sir Patrick, is “the need and 
desire to confine fluctuations in awards and verdicts within conventional 
limits (of which only the judge knows what they are). In any case which 
runs more or less to pattern it is obviously far easier to predict the result 
of & trial before the judge alone than before a jury, especially in the matter 
of damages. 

On the other hand, civil cases with exceptional features or a sharp conflict 
on the facts, “where there is going to be hard swearing on both sides” (the 
author speaks of “wholesale perjury” at another point), are unpredictable 
&nyway &nd these often fall into the limited categories in which jury trial 
is given as of right. Indeed—and this applies to criminal matters as well— 
hís experience leads Devlin J. to the view that, *if judges are by training 
better equipped for the drawing of inferences and reaching sound con- 
clusions upon a mass of facts," they are not as good as the jury in deciding 
upon credibility: “I think it must be agreed," he writes, “that there are 
some determinations in which twelve rhinds are better than one, and most 
people would accept that the determination whether a witness is telling the 
truth 1s one of them.” No doubt this is one of the reasons why courts 
consisting of puisne judges are no longer in favour on the Continent in 
criminal matters or even in civil Htigation of any importance. Continental 
lawyers might not accept without qualification Devlin J.’s statement that 
“no way has yet been found of gaining the superiority of the jury as the 
judges of the primary facts without being saddled with their inferiority as 
judges of the secondary.” The French might consider that their practice 
in criminal matters, where the jury jointly deliberates (and votes) with the 
professional judges both on the question of guilt and punishment (rather 
along the lines of, say, a Quarter Sessions Appeals Committee), goes some 
way towards a solution, and similar claims have been made for the Assessor 
system as practised today in Italy, W. Germany and elsewhere. What cannot 
be denied is that the particular way in which “the coalition of the lay mind 
with the legal? has come to be established in the English system has gradually 
revealed certain inherent incidental disadvantages, among which the unduly 
technical and complicated rules of the law of evidence are certainly 
conspicuous. 

Ultimately, indeed, the chief argument in favour of jury trial, as against 
all other alternatives which have been, or are being, mooted, does not derive 
from considerations of judicial expediency or efficiency. Devlin J.’s 
unhesitating adherence to jury trial rests fundamentally, as it must do, on 
grounds of broader import to the whole administration of the law and the 
constitution. It is founded on the belief that even today the jury offers 
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a vital safeguard against autocratic rule, dictatorship or tyranny of the 
State. In the first place he holds that “the existence of trial by jury helps 
to ensure the independence and quality of the judges,” since in the past, and 
presumably in the future, compliant judges are easier come by than amenable 
juries. What is more, the speaker gives it as his view that there is “no 
real check today” upon the power of the executive other than the knowledge 
that, “in dealing with the liberty of the subject, it must not do anything which 
would seriously disturb the conscience of the average Member of Parliament 
or of the average juryman.” 

Jury trial helps to ensure that the law, or certainly at least the criminal 
law, and its administration will conform to the ordinary man’s idea of 
what is fair and just. In times of gradual and peaceful constitutional 
evolution this may be self-understood. But he would be a bold man who 
would dare to scorn Devlin J.’s description of the jury as a “Lamp of 
Freedom” on the mere ground that, at the moment when he delivered his 
lucid Hamlyn Lectures, the privileges which in law and custom we enjoy 
seem so firmly established that we are inclined to take them for granted. 


H. A. HAMMELMANN. 


Roman Foundations OF Mopern Law. By H. F. Jotowicz, LL.D., 
D.c.L., Late Regius Professor of Civil Law in the University 
of Oxford. [Oxford: Clarendon Press. 1957. xx, 206 and 
(index) 11 pp. 85s. net.] - 


Ir had been evident for some time before the death of Professor Jolowicz that 
he regarded the Corpus Juris less and less as & termínus ad quem and more 
and more as a terminus a quo. In an age of greater leisure the historian and 
the philologist happily plied their excursion trains over the well-worn routes 
between the classical period and the codification of Justinian, rattling noisily 
- over the points at innumerable junctions. But the modern utilitarianism has 

signalled the need for an examination of the extensions of Roman law into the 
legal systems of the present day. ZJolowicz always appeared to be among 
those who realised that.the Corpus Juris—indeed in many cases the Institutes 
alone—had been tending to become a dead end for the student of Roman law. 
All too frequently the student arrived at his destination only to be greeted 
with the cry of “ All change here!” As if the power of Roman law had been 
finally exhausted in the sixth century of the Christian era! As if new drivers 
had not taken over—some perhaps very much later—and as if new fires had 
not been kindled to set the engine running on lines more and more remote 
from its first halting-places! 

So this posthumous publication begins: “For our present purpose we have 
to start from the Corpus Juris as from something given.” And in an extract 
from the author's notes appearing in the Preface we read: “ Explain also 
how the modern teaching of Roman law from a purely historical point of view 
has militated against the understanding of Continental systems, wherens 
previously it was possible to refer to “civil law” generally in comparison 
with English law, either favourably or unfavourably, and, where found con- 
venient, to borrow principles from it.” It is a part of our regret at Jolowicz's 
untimely death that he was able only to begin the fulfilment of the important 
task he had set himself. About the beginning of the classical period there 
lived a Rabbi who said that even if a man realises that he may not be 
able to complete a task he is not free to desist from it. Some such reflection 
may have been in the mind of Jolowicz. To those who have helped to ensure 
that this incomplete work should not be lost to future generations we must 
be eternally grateful. 

About half of the book is devoted to the sources of law; and since its 
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starting point is a legislative enactment, what more appropriate than an early 
Chapter on the interpretation of statutes? Then to an examination of custom, 
partly because the revived Roman law came into contact with customary 
systems of law and partly because of the relevance of the relation between 
custom and statute. But Roman law came to be received in different places 
and at different times; and perhaps it was this fact that prompted the next 
two chapters on the territorial and temporal limits of the application of legal 
rules. Thereafter three chapters follow the familiar Institutes pattern of the 
divisions of the law, but with an eye to the value of such divisions and to 
the extent to which they are followed in modern codes. The author intended 
.to leave procedure out of this part of his work; but a consideration of sub- 
Stantive rights in his treatment of the divisions of the law almost inevitably 
led him to introduce a chapter on the effect of procedure on,substantive rights 
—including a useful survey of the res judicata principles. 

The second half of the book deals with the law of persons and family law. 
On Guardianship the Preface could give only the author's synopsis. Jolowicz 
had made it clear that in the content of his book much would depend on what 
happened to have interested him. That would be sufficient reason for his 
fascinating “side-shows” on such matters as the moment when & person is 
born and the method of computing time for the purpose of ascertaining when 
a person reaches an age of capacity. More substantial fare is to be found 
in a short and simple treatment of incapacities, a dissection of the Roman 
view of corporate personality, an excellent discussion of matrimonial property, 
but an all-too-brief account (at the end of the book) of the duty to support 
relatives. The chapter on marriage is particularly valuable. After considering 
the original Roman system the author goes on to show that the concept of 
marriage in many modern systems is based on Christian ideas “which had 
penetrated only to a limited extent into the Corpus Juris.” Nevertheless traces 
of Roman ideas are still to be found. 

This is more than a book on Roman law. There is much in it of Canon 
law and of modern principles of English, French, German and Swiss law. 
Jolowicz traces the Roman line as far as it goes. He indicates clearly the 
point of divergence, but rarely does he suggest a reason for the divergence. 
Much of his writing—and notably his Historical Introduction to the Study of 
Roman Law—bears witness to his interest in history. But pre-eminently 
Jolowicz was en adept in the analysis of legal phenomena. His skill as a 
Romanist in no way outshone his mastery of jurisprudential ideas. Indeed 
each contributed to the other, and that is abundantly clear in every part of 
this book. His capacity for simplified lucid expression became greater as the 
years extended the range of his knowledge, and even more than before that is 
apparent in this last work. It is as if to him the essence of human understanding 
was that he should be clearly understood. 

RAPHAEL POWELL. 


Tux Cope NAPOLÉON AND THE Common Law Wonrp. Editor, 
BERNARD ScmwanTZz. [New York: New York University 
Press. 1956. x + 488 pp. $12.25.] 


Tere can be no common lawyer who has not heard of the Code Napoléon, the 
French Civil Code, though there may be many to whom it means little more 
than the regularly cited exemplar of “ the continental approach” in lectures on 
the sources of law and jurisprudence. The year 1954 saw the 150th anniver- 
sary of the promulgation of the Code and the New York University Institute 
of Comparative Law had the felicitous idea of celebrating the event with a 
conference of scholars, American and foreign, on the theme, “The Code 
Napoléon and the Common Law World.” The volume under review is a 
collection of the papers delivered at this conference and provides an excellent 
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survey of many aspects of the Code which will be of interest and value to 
the common lawyer, doubly so to one interested in comparative law. It must 
be said also, however, that—as seems inevitable in works of such a genesis— 
the contents vary considerably in length, quality and relevance to the central 
theme. More accurately, the book consists of essays on the Code together 
with papers on topics of comparative content and on codification at large, 
divers and diverse—to the reviewer, perhaps the most fascinating essay was 
a discussion of the problems facing the codifier in Israel. 

The Code was certainly a consequence of the Revolution: but it can scarce 
be regarded as a work of revolution. Not the least source of its strength is 
the judicious blending, in its content, of the old and the new. In the main, 
it is fair to say that, where it was relatively uniform, the drafters were not 
concerned to change the old law, unless policy required it: and, in fact, much 
of the law was far more generally uniform before the drafting of the Code than 
might be popularly supposed—the law of obligations, by and large, was the 
received law of Rome; and, even in other fields, the great authority of, 
especially, Pothier had been given to finding common ground between the 
various "customs," while there was also some general legislation, notably the 
great Ordonnances of Daguesseau. To their eternal credit, the drafters took 
full account of this. Hence, for instance, the egalitarian influence of the Revo- 
lution which produced in the Code the abolition of feudal (and therefore 
* class”) institutions and incidents, the abolition of primogeniture, the intro- 
duction of general ability to make wills, and freedom of ownership and 
exchange of property stopped short of intra-familial family law, where the 
husband retained the dominant position that had always been his; the law of 
obligations was virtually unaffected in substance by the Code; a conspicuous 
example of the spirit of compromise is the regulation of matrimonial pro- 
perty—the Code provides a general form of community which applies in the 
absence of other agreement of the parties; and the alternatives open to 
selection by such agreement in effect preserve previous customary régimes. 
André Tunc illustrates these contrasting but combined features of the legis- 
lation in his panoramic survey, “The Grand Outlines of the Code.” Among 
subsequent extended treatments of particular titles of the Code, one must 
mention an essay of mature reflection by M. Rheinstein. “The Code and the 
Family,” and a helpful elementary exposition by C. Léwy of “The Code and 
Property.” Incidentally, in these and other essays dealing, so to say, with 
Substantive questions of the Code, numerous passing glimpses enable one 
to appreciate the attribution to the Code of its usual designation—the young 
First Consul urging forward the project of the Code, interest in which had 
been flagging (another facet of his conscious emulation of Frederick of 
Prussia?), appointing the legal commissions, presiding over the deliberations 
in the Conseil d'État, personally ensuring the inclusion of some provisions, 
¢.g., for divorce by mutual consent (was Josephine already being, mentally, 
sacrificed to dynastic ambitions?) : truly, not sycophancy but common justice 
entitled the Code Napoléon. 

The restraint in its substantive content doubtless was at least partly 
responsible for the superiority of the drafting form and style of the Code. 
A “legislative novation” (as Gény put it) and not a new Decalogue, it might 
be; but the Code was a code in the sense of the spirit of the so-styled 
enlightened rationalism and thus the source of law for the future, save where 
supplemented by subsequent legislation. It was thus an advantage that the 
drafters could facilitate interpretation by reason of having been able, through 
the retention of so much that was already known, to express their concepts 
and provisions in language which was currently and generally understood. 
This point is made by A. P. Sereni in his “The Code and the Case Law,” 
which for the rest gives a valuable exposé of the orthodox civilian attitude 
to the creative function and efficacy of judicial decision. 

With its substantive and formal merits so demonstrated, it is hardly 
surprising that the French Code should have become—or rather have been 
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ab initio—the Code par excellence, acquiring a tremendous sphere of influence, 
not through imposition, but much more as the model inspiring subsequent 
codes in foreign lands; & topic on which J. Limpens contributes an interesting 
paper, “Territorial Expansion of the Code.” 

Turning from exclusive concern with the Code itself, Arthur von Mehren 
and W. Derenburg come closer to what one supposes to have been the intended 
spirit of the conference with comparative studies of the Code and common 
law approaches to, respectively, the formation of contract and the law of unfair 
competition in business. Each decides in favour of the Code: von Mehren, 
essentially, through the absence of consideration from the requirements of the 
Code—for there seems little merit in either “Statute of Frauds” provisions 
or Art, 1841; Derenburg, because the common law technique has necessitated 
the squeezing of these new economic injurics into old existing heads of tort 
so far as possible—of., e.g., slander of title—instead of allowing a general 
approach to the question. Almost redressing the balance in a backhanded 
way, the editor, in “The Code and Public Law,” shows what a fine thing the 
French have made of administrative law—which was not catered for in the 
Code—by a truly common law technique, the need for a different approach 
in the field of public law from that required in dealing with the civil Code 
having enabled them to see public law as a distinct branch of law in itself. 

Among other essays, whose titles indicate the range of subject-matter, is 
the discussion, already adverted to, by Akzin of the Herculean problem of 
providing a code in Israel, where a variety of religions and of former political 
sovereigns has left a bewildering complex of legal systems in operation— 
Mohammedan, Rabbinical, the law of the Catholic Church, Ottoman and 
English law all go to make up the present legal system of Israel, and the 
situation is not helped by the fact that the spirit of the profession in Israel 
is essentially common law, while many of its practitioners have, inevitably, 
come from States fn which they would have been reared in civilian modes of 
thought: “Codification in a New State,” as it is entitled, is a captivating 
paper. Then J H. Tucker makes a readable, desperate but (to the reviewer) 
ultimately unsuccessful attempt to maintain the continued civil Jaw status 
of Louisiana (“The Code in Louisiana”) and N. Stjepanovic relates the 
interesting, various stages in the legislation of post-war changes in Yugo- 
slavia under the head, “The Code in 4 Socialist State." To complete the 
volume there are a disappointing and “bitty” purely factual contribution 
by Roscoe Pound (“Codification in Anglo-American Law”), some typical 
judicial generalia by the former Rinfret C.J. (“The Relations between Civil 
Law and Common Law”), “The Reconciliation of the Civil Law and the 
Common Law,” by Vanderbilt C.J., which seemingly finds its theme in the 
greater proximity of the U.S. to France than to England in the matter of 
stare decisis, and a selective bibliography by J. J. Marke. 

All in all, the volume will be seen to range wide and over an interesting 
field In his Preface, the editor hopes that it will constitute a permanent 
contribution to comparative law: he should not be disappointed in that hope. 

The book is well produced by the New York University Press: few mis- 
prints were noted, all save one, perhaps amusingly in the circumstances, in 
the citation of Latin expressions. 


J. A. C. Troas. 


A History or ENGLISH Law. By Sm Warm HOLDSWORTH, O.M., 
K.C. Seventh edition. Revised by A. L. Goodhart, K.B.E., 
Q.c., and H. G. Hanbury. With an introductory essay and 
additions by S. B. Chrimes. [London: Methuen & Co., Ltd. 
1956. 1, 78* and 706 pp. 45s.] i 


Træ popularity of Holdsworth’s Volume I is primarily due to its obvious 
merits, but it has also the advantage that the student here finds the material 
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he wants handled in a way which is refreshing and stimulating; it is clearly 
history, but with a marked legal approach. Historians are all the better for 
it 

The method here adopted is to reprint the text accompanied by addenda 
and corrigenda provided by the two general editors, and by the substantial 
essay by Professor Chrimes which occupies pp. 1*—77*. The fact that Pro- 
fessor Chrimes has been able to write bis essay with the same arrangement as 
Holdsworth adopted for the principal text will indicate that the advances of 
the last thirty-five years or so have been fairly evenly distributed over the 
wide field covered by the volume. Those advances, although they often bring 
new sources to light, on occasion have given rise to discussions which have 
revealed In clearer light the issues involved. It is that sort of discussion which 
Professor Chrimes has often had to summarise from scattered periodical 
literature. In déing so, he has collected many valuable references and has 
employed much sound Judgment in elucidating some very difficult but important 
problems. 

It is pleasant to see that misprints have been by now almost totally 
eliminated, and it is difficult to find any substantial omission of new material: 
R. Somerville’s massive History of the Duchy of Lancaster could well appear 
among the addenda to p. 115 and one would like to see the editorial opinion 
upon the important questions raised by Professor Hargreaves (in Law 
Quarterly Review, lxviii, 481) on chancery origins. But one cannot have every- 
thing. The publishers have contrived to produce this handsome and valuable 
edition at the remarkably cheap price of 45s., which will ensure a very warm 
welcome to what is now a classic. 

T. F. T. Procexerr. 


A BIBLIOGRAPHICAL GUIDE TO THE Law OF THE UNITED KiNGDOM, 
THE CHANNEL ISLANDS AND THE Ise or Man. Published by 
the Institute of Advanced Legal Studies, University of London, 
jointly with the U.K. National Committee of Comparative 
Law, under the auspices of UNESCO. [University of London: 
Institute of Advanced Legal Studies. 1956. xi and 219 pp. 
including index. 80s.—interleaved copies, 86s. net.] 


Tris is a most comprehensive bibliography which will prove very valuable to 
all students of Comparative law. Primarily designed for lawyers trained in 
tlie Civil law, it not only provides forelgn lawyers with the appropriate lists of 
books; it also explains through the medium of short introductions the 
characteristic features of each branch that may present difficulties of form or 
substance to anyone trained in a Civil law system. The usefulness of this book 
is enlarged by the fact that in several cases the value of each book is indicated, 
so that in a single volume of average size, the reader is given the master key 
to the whole body of English law. 

The book consists of twenty chapters, starting with a bibliography of 
bibliographies and ending up with Canon law. The division in chapters is 
addressed to the Civil lawyer. Thus we find a chapter on the Arrangement 
of English law (Chap. iv), and another on Civil law (Chap. vii). The latter 
follows the well-known subdivisions of Continental Codes. There are special 
chapters on Commercial law, and Public law. International law and Juris- 
prudence are also given a chapter each since the aim is not only to explain 
English law but also to give the general outlook of English lawyers to subjects 
with which the Continental lawyer is already familiar. The bibliography, 
finally, includes five chapters dealing with British regional legal systems in 
so far as they differ from English law, such as the law of Scotland, Northern 
Ireland, the Islands and the Commonwealth. 
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The introductions were prepared by the compilers of 
graphy in each subject, in all thirty-eight law teacher. 
experts in their subjects, under a Committee consisting 
Hamson, O. Kahn-Freund, F. H. Lawson (who also conti 
Dr. K. Lipstein and Mr. K. Howard Drake. In the pref 
the text has been “ much modified in the interest of consli 
as a very high degree of uniformity is apparent, the modifi 
very thorough. 

This outline of the book would be incomplete, how 
indication of its general approach and value. For this i 
book. It is worth reading for its own sake by civilians : 
alike. The compilers have, actually, followed no abstract 
with all the material available. Each subject is judged : 
here, a mere list of books is considered sufficient, there, r 
are included (e.g, pp. 50-51). Elsewhere American books 
(e.g., p. 48), whereas occasionally the law itself is expla 
pp. 46 et seq.). In the words of Professor Lawson “ someti 
is short and fragmentary; sometimes it discusses at som! 
layout of the law; sometimes it even describes legal < 
bibliography is intended as a practical aid to study anc 
art, the treatment is not uniform and not even symmetrica 
the only principle adopted is the pragmatic one, “ How is 
likely to benefit most?” It is this lack of principle in the t 
this book so useful. 

The difficulties of such an undertaking are, of cour 
example, where recent books by living authors are com 
exceedingly difficult to avoid tendentious remarks, or i 
between a long account from the civilian's standpoint and ar 
review. Again it must have been hard to discuss the rele 
periodicals. Thus the L.Q.R. hag case-notes that are “in 
reviews that are “authoritative.” The M.L.R. is " acader 
(and) lives up to its name.” For the C.I.L.Q. the only « 
covers a wide range of subjects” (p. 5). As to the b 
subject, those I was able to test, I found most inform 
The wide range of the chapter on Jurisprudence is par 
although the present reviewer would have wished to see ' 
Jurisprudence, I. Cairns’ Legal Philosophy from Plato t 
Hamburger’s works on Aristotle’s legal theory. The cha 
might include with profit Hunter’s valuable introductior 
recent book, H. J. Wolff's Roman Law (1951). The c 
Commentaries would appear to have been rather exagger: 
doubt if its usefulness for English or Continental lawye 
is suggested. 

These are, however, details. What is most striking is 
this is & sort of introduction to English law from the Co: 
Those of us who take English law for granted will look 
outlook. How odd must English law look through forel 
present reviewer, who was brought up under a Continen 
trained as an English lawyer, only now was able to appre 
criticisms of English law at the same time. At the risk « 
and obscure statement, in some ways this book does fo: 
Professor Lawson’s brilllant book 4 Common Lawyer Loc 
has done for Continental law. 

In spite of its comparatively high price, this book will 
for any comparative work undertaken by civilians or En 
although it is designed for the former, the latter are als 
easiest way of understanding the difficulties of foreign ] 
with English law. The compilers of this Digest and the In 
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gal Studies have certainly earned our admiration for the imagination 
terprise that led to the publication of a book which is unique in its chara 
md usefulness. 

A. G. Cnurono: 


[ae Moran Decision. Right and Wrong in the Light of Ameri 
Law. By Epmonp Cann. [Bloomington: Indiana Univer 
Press. 1955. ix and 842 pp. $5.] 


American judges like judges everywhere, are often faced with moral deci: 
yhen deciding apparently legal issues. Professor Cahn has taken a nui 
of actual cases in American law and used them to illustrate the moral conc 
which judges employ in deciding legal disputes. The first part of his ` 
liscusses morals in general and he draws a number of distinctions bet 
hese and law proper. He then discusses his selected cases and uses the 
2egs on which to hang his own reflections about the relationship between 
ind morals. The final section of the book is concerned with the la: 
procedure as a source of moral concepts. 

The idea is certainly an interesting one, but the author although he 
nan of great erudition and has read widely has not succeeded in writin 
nteresting book. The narrative is frequently heavy and almost unreadabl: 
ityle is both florid and verbose, and his moral concepts are highly indiv. 
ind to say the least somewhat curious. Thus in discussing marriage he wr 
*For here a moral factor operates that is relatively new in human hi 
—that is the great and increasing availability of contraceptives which ii 
perfect are at least highly dependable. This development, one of the impo: 
benefactions of modern science and technology, ought to liberate society 
an age-old incubus: the doctrine—suitable perhaps to the animal world 
hardly to the aspirations of our species—that love is primarily a reprodu 
activity, and that all its other benefits are at most derivatively legitimate. 
this incubus we can probably consider ourselves freed” (p. 92-98). 
reflects that “the aspirations of our species” would not get the human 
very far if love ceased to have reproductive effects! Again his doctri: 
progressive morals which 1s stated in an exuberant passage at p. 814 as th 
it were an accepted axiom is in fact highly dubious. I quote the passa, 
full because it is typical of the style of writing which although popular o: 
far side of the Atlantic has fortunately few exponents here. “ Yet a: 
survey shows recurrently, the living generation of men always hold a sup 
cosmoplastic opportunity. Though they may blunder and falter on the 
as long as they live the capacity remains with them to create moral stanc 
superior to those their fathers evolved. In the annals of our species, t 
never been enough simply to stand still and cling to the past. The pro 
of past ages deserve honour precisely because they surpass their predece 
In applying the moral constitution to the problems and conflicts of the cul 
in which they lived. The moral evolution they carried forward acknowl 
no line at which to halt The publishers in a blurb as lyrical as much o 
actual content of the book describe it as enabling the reader “to : 
enlightened decisions in the moral confusion of our times” and as prov 
“a new experience in understanding and living." At least one reviewer 
be allowed to express a vigorous dissenting judgment on both points. 


Norman Sr. Joun-Srevs 
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Legal Studies have certainly earned our admiration for the imagination and 
enterprise that led to the publication of a book which is unique in its character 
and usefulness. 


A. G. Curonos. 


Taz Morar Decision. Right and Wrong in the Light of American 
Law. By Epmonp Cann. [Bloomington: Indiana University 
Press. 1955. ix and 842 pp. $65.] 


AxznicAN judges like judges everywhere, are often faced with moral decisions 
when deciding apparently legal issues. Professor Cahn has taken a number 
of actual cases in American law and used them to illustrate the moral concepts 
which judges employ in deciding legal disputes. The first part of his book 
discusses morals in general and he draws a number of distinctions between 
these and law proper. He then discusses his selected cases and uses them as 
pegs on which to hang his own reflections about the relationship between law 
and morals. The final section of the book is concerned with the law of 
procedure as a source of moral concepts. 

The idea is certainly an interesting one, but the author although he is a 
man of great erudition and has read widely has not succeeded in writing an 
interesting book. The narrative is frequently heavy and almost unreadable, his 
style is both florid and verbose, and his moral concepts are highly individual 
and to say the least somewhat curious. Thus in discussing marriage he writes: 
. “For here a moral factor operates that is relatively new in human history 
—that is the great and increasing availability of contraceptives which if not 
perfect are at least highly dependable. This development, one of the important 
benefactions of modern science and technology, ought to liberate society from 
an age-old incubus: the doctrine—suitable perhaps to the animal world but 
hardly to the aspirations of our species—that love is primarily a reproductive 
activity, and that all its other benefits are at most derivatively legitimate. Of 
this incubus we can probably consider ourselves freed" (p. 92-98). One 
reflects that *the aspirations of our specles" would not get the human race 
very far if love ceased to have reproductive effects! Again his doctrine of 
- progressive morals which is stated in an exuberant passage at p. 814 as though 
it were an accepted axiom is in fact highly dubious. I quote the passage in 
full because it is typical of the style of writing which although popular on the 
far side of the Atlantic has fortunately few exponents here. “ Yet as our 
survey shows recurrently, the living generation of men always hold a supreme 
cosmoplastic opportunity. Though they may blunder and falter on the way, 
as long as they live the capacity remains with them to create moral standards 
superior to those their fathers evolved. In the annals of our species, it has 
never been enough simply to stand still and cling to the past. The prophets 
of past ages deserve honour precisely because they surpass their predecessors 
in applying the moral constitution to the problems and conflicts of the cultures 
in which they lived. The moral evolution they carried forward acknowledges 
no line at which to halt." The publishers in a blurb as lyrical as much of the 
actual content of the book describe it as enabling the reader “to make 
enlightened decisions in the moral confusion of our times” and as providing 
“a new experience in understanding and living." At least one reviewer must 
be allowed to express a vigorous dissenting judgment on both points. 


Norman Sr. Joux-STEvas. 
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GRUNDSATZ UND NORM IN DER RICHTERLICHEN FORTBILDUNG DES 
ParvarRECHTS. By Joser Esser. [Tübingen: J. C. B. Mohr 
(Paul Siebeck). 1956. 894 pp.] 


Tus interesting work is an important contribution to the comparative study 
of the judicial process. The author has demonstrated on a broad comparative 
basis that the creative function of judicial practice is not less important in 
the codified civil law systems than in Anglo-American law, and that the contrast 
on this point between these legal families is more nominal than real. 

The author points out that the existence of general principles is of over- 
whelming importance for the judge in developing the law. It is these general 
principles which furnish the norms to be applied where existing rules prove 
insufficient to decide the case before him. The basic contzast between civil 
law method and common law method lies rather in the technique of applying 
general principles than in the oft-cited distinction between codified law and 
case law. Under the more systematic civil Jaw method the judge tends to 
justify each step in the formation of new legal rules by evoking principles; 
in contrast the common law method is a linear development from case to case 
where principles are merely the “starting points” in the casuistic development 
of cases. 

The notion still prevalent in Continental legal systems, that the judge’s 
function is limited to “finding” the law which is already there and filling the 
gaps left by the legislator, is forcefully criticised and demolished by the author. 
It would be impossible to discuss in a limited space the numerous valuable 
insights and fascinating parallels between the various legal systems which his 
analysis reveals. This analysis of the judicial process is based not only on a 
rich store of the literature of Continental Europe and of Anglo-America, but 
also on ample case law of these countries. 

The work, in spite of its originality and broad learning, has one unfortunate 
shortcoming: it is written in a style which is difficult to follow. Its formula- 
tions are frequently obscure and heavy, and its statements sometimes 
unnecessarily repetitive. It may be a barrier to the reader who can only 
with great effort follow the author’s exposition. But the effort is well worth 
making. . 

Cuaries Szraprrs. 


REPORT or THE LEGAL RESEARCH COMMITTEE OF THE CANADIAN BAR 
ASSOCIATION, 


Ters Report is printed in Volume 84 of the Canadian Bar Review for November, 
1956 at pp. 999-1064, It fs an interesting document and much that it says might 
well be taken to heart in the United Kingdom. 

In 1954 a special committee of considerable distinction was appointed to 
look into the position of legal research in Canada. Their report makes it clear 
that they did not like what they found—or failed to find. The legal profession 
in Canada was “ deficlent in research and writing, in the personnel capable of 
doing research, in the facilities for research, and in the general interest in 
and desire for research” (p. 1012). So far the committee were unanimous, 
and their detailed report leaves no doubt that they were right. They were 
also unanimous regarding certain specific proposals of a more or less minor 
character (see pp. 1051-1052). But on their major recommendations they fell 
apart. The prevailing opinion favoured a somewhat grandiose scheme for & 
Legal Research Foundation designed to be a kind of Law Reform Committee, 
Institute of Advanced Legal Studies, and American Law Institute rolled into 
one. Dean Cecil Wright, in a characteristically outspoken memorandum of 
dissent, attacked this scheme as liable, at present, to do more harm than good. 
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GRUNDSATZ UND NORM IN DER RICHTERLICBEN FORTBILDUNG DES 
PrivaTrecutTs. By Joser Esser. (Tübingen: J. C. B. Mohr 
(Paul Siebeck). 1956. 894 pp.] 


Tuis interesting work is an Important contribution to the comparative study 
of the judicial process. The author has demonstrated on a broad comparative 
basis that the creative function of judicial practice is not less important in 
the codifled civil law systems than in Anglo-American law, and that the contrast 
on this point between these legal families is more nominal than real. 

The author points out that the existence of general principles is of over- 
whelming importance for the judge in developing the law. It is these general 
principles which furnish the norms to be applied where existing rules prove 
insufficient to decide the case before him. The basic contyast between civil 
law method and common law method lies rather in the technique of applying 
general principles than in the oft-cited distinction between codifled law and 
case law. Under the more systematic civil law method the judge tends to 
justify each step in the formation of new legal rules by evoking principles; 
in contrast the common law method is a linear development from case to case 
where principles are merely the “starting points" in the casuistic development 
of cases. 

The notion stil prevalent in Continental legal systems, that the judge's 
function is limited to “finding” the law which is already there and filling the 
gaps left by the legislator, is forcefully criticised and demolished by the author. 
It would be impossible to discuss in a limited space the numerous valuable 
insights and fascinating parallels between the various legal systems which his 
analysis reveals. This analysis of the judicial process is based not only on a 
rich store of the literature of Continental Europe and of Anglo-America, but 
also on ample case law of these countries. 

The work, in spite of its originality and broad learning, has one unfortunate 
shortcoming: it is written in a style which is difficult to follow. Its formula- 
tions are frequently obscure and heavy, and its statements sometimes 
unnecessarily repetitive. It may be a barrier to the reader who can only 
with great effort follow the author’s exposition. But the effort is well worth 


making. . 
CHARLES SzrapiTS. 


REPORT or THE LEGAL RESEARCH COMMITTEE OF THE CANADIAN Ban 
ASSOCIATION. 


Tuis Report is printed in Volume 84 of the Canadian Bar Review for November, 
1956 at pp. 999-1064. It ig an Interesting document and much that it says might 
well be taken to heart in the United Kingdom. 

In 1954 a special committee of considerable distinction was appointed to 
look into the position of legal research in Canada. Their report makes it clear 
that they did not like what they found—or failed to find. The lega) profession 
in Canada was “ deficient in research and writing, in the personnel capable of 
doing research, in the facilities for research, and in the general interest in 
and desire for research” (p. 1012). So far the committee were unanimous, 
and their detailed report leaves no doubt that they were right. They were 
also unanimous regarding certain specifie proposals of & more or less minor 
character (see pp. 1051-1052). But on their major recommendations they fell 
apart. The prevailing opinion favoured a somewhat grandiose scheme for a 
Legal Research Foundation designed to be a kind of Law Reform Committee, 
Institute of Advanced Legal Studies, and American Law Institute rolled into 
one. Dean Cecil Wright, in a characteristically outspoken memorandum of 
dissent, attacked this scheme as líable, at present, to do more harm than good. 
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Since the majority conceded (see pp. 1050 and 1052) that “ the main problem 
of legal research and legal scholarship centers on the production of better law 
Schools" the improvement of the law schools should be “the key issue of the 
report" (p. 1057). The majority attempted to meet this argument by pointing 
out that the two proposals are not mutually exclusive and that the Foundation 
“will be a valuable addition to the present organisation of the profession, will 
symbolise the importance of research to every practitioner and wil give 
continuity to the work our committee has already begun" (p. 1052). 

There is clearly much to be said on both sides—and both s.des say it well. 
The desire of the majority to produce something dramatic that will appeal to 
the heads and hearts of the profession—and to the deep pockets of the 
charitable foundations—is understandable. And Dean Wright’s expressed 
distrust of “the slimate of professional indifference” may perhaps be some- 
what modified by later developments in Ontario—where the Benchers of the 
Law Society have recently adopted a thoroughly progressive attitude towards 
legal training and solved their unhappy differences with the universities. It 
is also true that collaboration between teachers and practitioners in projects 
of legal research may enhance the influence and prestige of the law schools 
and their teachers—as has the work of the American Law Institute. But when 
all this is said the present writer is bound to confess that he too views with 
some misgivings what seems to be a possibility that large-scale organised 
research will be attempted before a corps of trained legal scholars and 
researchers is available to direct and undertake it. Within well-defined limits, 
“ projects ” are a desirable feature of a mature professional and academic 
organisation, but “ projectivitis ” ig a disease which can be fatel and which 
seems to thrive on American soil. In the U.S.A. the law schools have produced 
a body of legal scholarship healthy enough to resist an epidem:'c and to emerge 
from an occasional attack purged and invigorated. This Report shows that 
jt is doubtful, to say the least, whether the same could’ be said of Canada. 

But whatever may be thought of the major proposal and whatever may 
become of it, the Report can be heartily recommended for its close and con- 
vincing analysis of the present position and of the case for reform. It shows 
that there is no complacency among those who control the Canadian profession; 
in this respect at least they may be ahead of us in the home country. 


L. C. B. G. 


HANDBOOK or THE Law or Banxrurtcy. By JAMES ANGELL 
MacLacunaN. [West Publishing Co., St. Paul, Minn. 1956.] 


Ax English lawyer studying an American legal textbook is struck by the 
extent to which the American lawyer stands at the elbow of the business man. 
It is true that bankruptcy law is essentially & branch of commercia] law. It 
was described by Baron Albéric Rolin as “commercial police law.” Never- 
theless, the English textbooks on the subject &re dry and technical. Students 
are introduced to the mere outlines. Practitioners rely on an elaborately 
annotated edition of the little-amended statute by which the relative English 
law was consolidated in 1914. Academic writers have left the soil virtually 
untrodden. 

Professor MacLachlan does not pause to inquire whether those dry bones 
can live.. His racy pen rouses them at times to a positive danse macabre 
He never hesitates to criticise what he thinks is bad or to comment on what 
could be improved. He refers quite frankly to the possibilities of corruption 
in speaking of such provisions as that which bars from appointment as 
referees relatives of a local justice or judge who are even as remote as his 
second cousins (p. 67), and also in mentioning those efforts which are made 
to curb clandestine fee-splitting between trustees and their attorneys. (Chap. 
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11, s. 129.) “Referees,” he comments (at p. 121) regarding reciprocal favours 
between lawyers, “differ in alertness to prevent abuses. Some feeling of 
fellowship among members of the bankruptcy Bar is consistent with the 
Sound administration of estates. No text can prescribe a formula for the 
Solution of practical problems here, but it is clear that no part of the 
attorney's fees should find its way directly or indirectly into the pocket of 
the trustee.” English lawyers would feel hurt if a distinguished university 
professor thought {t necessary to say such things with reference to their 
* practical problems” | 

The Bankruptcy Act itself comes in for its measure of abuse, too. The 
headnote to Chap. 16, s. 197, p. 212, states baldly that understanding the 
provisions of the Bankruptcy Act in relation to summary and plenary juris- 
diction is obstructed in three passages in the same Act. Examples of this 
alleged stultification are then mercilessly set out. There i$ plenty of other 
criticism as well. The chapter on Acts of Bankruptcy (Chap. 6) is almost 
& running attack on the policy of the law, interspersed with advice as to 
what it should more wisely be. Occasionally the comments assume an almost 
Baedeker-like quality of acid consolation. There is a passage (at p. 74) 
referring to the practice of maintaining panels of receivers from which all 
appointments in bankruptcy cases are normally made. The learned author 
remarks: * While such a practice does not necessarily insure the highest 
quality of performance, it should tend at least towards equalizing the quality 
of the appointments and reducing the risk of outright incompetence. As the 
scale for compensation for receivers {s restricted, the competence of avail- 
able candidates for the office may be correspondingly limited." Were such 
observations ever to find their way into a solid English practitioners’ textbook, 
they might be regarded as unkind. 

Professor MacLachlan, however, pulls no punches. Even the monumental 
Mr. Justice Holmes is shaken from his pedestal. He is, if one may use the 
expression, well and truly “debunked,” with chapter and verse all cited, 
at page 881, and sent reeling again at page 425, almost before he has “taken 
the count.” Speaking of the “doctrinaire generalisations” of a “school of 
conceptualists” regarding the supposed impossibility of a firm being bank- 
rupt while the partners are not, the comment is added: “A dictum to this 
effect by Holmes J. in 1918 much aggravated the confusion then current. At 
long last, in 1928, the Supreme Court flatly repudiated the Holmes position.” 
With what justification it is not for an English lawyer to say, but the reader 
is left under the impression that wisdom culled at the breakfast table does 
not necessarily breed sagacity on the bench. 

Yet it must not be supposed that this important work comprises nothing 
but a succession of vivid high-lights. Readable as it is, it contains a mass 
of learning on American bankruptcy law, so skilfully arranged that it serves 
alike as a handbook for the legal practitioner and a book of reference for 
the business man. It presents bankruptcy not as an isolated topic, but in its 
proper setting, as one of various means of dealing with those who are unable 
to meet their debts as they become due. It does not claim to cover the whole 
ground or to fulfil all the needs of the practitioner who specialises in bank- 
ruptcy. That is expressly disclaimed in the Preface, which speaks of the 
urgency of the approach from the point of view of the student, or of the 
lawyer who does not specialise in bankruptcy. 

To English readers it is of absorbing interest from the point of view of 
comparative law. Here is a legal system which stems from the common law of 
England itself, but which has been moulded and guided into its present form 
by conditions wholly different from those prevailing on the older side of the 
Atlantic. Adjustments as between federal and state Jaws, special precautions 
against abuse of patronage and corruption, the greater emphasis on business 
life, the political leverage exercised by farmers, the robust survival of the 
popularity of the jury (which may be invoked to decide such issues even as 
a debtor’s insolvency, and whether an act of bankruptcy has been committed), 
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and the assimilation of bodies corporate to individuals, all constitute points 
of departure from what to the English lawyer is the norm. Among the many 
points of difference, those most notable in English eyes, besides the different 
definition of insolvency, are the absence of the procedure by bankruptcy 
notice, of the single petitioning creditor (except in very small cases), of the 
recelving order, of the public examination, of the official receiver, of the 
“order and disposition” clause and the doctrme of relation back, and of the 
Suspended discharge, as well as the presence of a large class of exempted 
assets and an obligation to distribute an early dividend. In the field of 
conflicts, it 1s of interest to note that since 1952 American law has at last 
abandoned its rigid adherence to the principle of territoriality, and has made 
& move towards universality in recognising the title of the trustee to the 
foreign assets of the bankrupt, and the right of forelgn creditors to share 
equally with others in the estate of a debtor made bankrupt both at home 
and abroad. 

Professor MacLachlan's thirty years of preoccupation with questions 
touching bankruptcy law have certainly not been spent in vain. 


Warrer RAEBURN. 


Tus History or NEGOTIABLE INSTRUMENTS IN ENGLISH Law. By 
J. Mines Hornen. [University of London: The Athlone 
7777. Press. 1955. xl and 852 pp. Six plates. 42s.] 


ue history of the bill of exchange on the continent during the middle ages 
has long been a subject of study and some of the most celebrated legal 
, historians have engaged in it, including Brunner and Esmein. Its development 
* has long been a conspicuous example of the custom of merchants conflicting 
with some of the basic ideas of Roman and local laws; in England, as elsewhere, 
the transferability of a debt was much distrusted, and the idea of negotiability 
ran counter to fundamental legal principle. This, and the curious regression 
caused at the renaissance by the revival of “classical” Roman law, is well 
known to readers of Holdsworth. 

The corresponding history of these matters in England is less familiar; 
Dr. Holden has made good use of Sir Hilary Jenkinson’s study on tallies, and 
Professor Postan's Financial Insirwmenis, but his principal business does not 
begin until 1602 when he takes up the history down to 1710 when Holt retired. 
Dr. Holden acquits Lord Holt of having held the view that bills were specialties 
(a view attributed to Holt by Street and after him by Holdsworth; perhaps 
Street was influenced by Ames, who certainly regarded a bill as a “ mercantile 
specialty " and detected a “ fallacy” in Rann v. Hughes). 

A full and careful discussion of Holt is followed by one upon Mansfield, 
and that by a chapter on the century leading up to the Bills of Exchange 
Act, 1882. In that century, indeed, a vast mass of detail adapted the old 
principles to the newer needs of commerce. Above all, the use of the cheque 
became universal. Here the legislature contributed some more than usually 
inept taxation, and there was much experiment with various types of crossing. 
In the end it became evident that the process of history had been reversed. 
The triumph of the idea of negotiability in spite of the best academic opinion 
of Roman, Canon and common lawyers is one of the most spectacular achleve- 
ments of commercial lawyers: business had won over dogma. Yet the cheque, 
or its users, eventually regretted “the blessing (or the curse) of negotiability ” 
which lay upon cheques crossed generally or specially. Dr. Holden would have 
welcomed an Act of Parliament which would have made all crossed cheques 
payable to order non-negotiable: “business men would soon have learnt the 
elementary principle that they could not obtain any better title to such cheques 
than their transferors.” It certainly took many centuries to teach them the 
lesson which it is here suggested that they should forget. 
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The book concludes with some twentieth-century history (including the 
story of the “ chequelets ") and a call for “a new non-transferable instrument.” 
Dr. Holden has produced & most stimulating book and the Press has produced 
it worthily. Unhappily references are not to the Statutes of the Realm 
edition. 

T. F. T. Prockyerr. 


Tae Law or NEGOTIABLE INSTRUMENTS IN SouTH Arrica. Third 
Edition. By Denis V. Cowen, assisted by LEONARD GERING. 
[Cape Town: Juta & Co., Ltd. 1055. xxxvii and 584 pp. 
(with index). 72s. 6d.] x 


Tne late Professor Emmett, for many years Professor of Law in the University 
of Cape Town, published in 1988 a small but useful volume on negotiable 
instruments. In 1948 Professor Cowen of the same university brought out a 
second edition of this work. This production, of no great importance in itself, 
evidently fired the new editor with the determination to wrlte a comprehensive 
and searching study of the whole subject of negotiable instruments, an ambition 
which he has carried out in the present edition. To call it a new edition is no 
doubt a courtesy to the memory of Professor Emmett; actually it is a new work, 
and one of much greater value than the original. For Professor Cowen has 
produced a scholarly and comprehensive study of his subject which is likely 
to become the bible of all serious students of negotiable instruments. Indeed 
as far as my own reading goes its only serious competitor is the admirable 
Canadian work of the late Dean Falconbridge. 

The title of the work is indeed rather misleading, for Professor Cowen's 
book is essentially a study of the English law on the subject, though he shows 
in detail how it has been applied, and in application sometimes modified, by the 
courts in South Africa. On the whole ít has been the English mercantile Jaw 
and not the Roman Dutch law on the subject which these courts have applied, 
but Roman Dutch law is naturally very much in the minds of South African 
judges, and Continental doctrines are therefore more often apposite there than 
here. An interesting example of this 1s the aval, never quite accepted in this 
country, but taken over in full in South Africa and explained in some detail 
by Professor Cowen in an interesting chapter in this book. But this impinge- 
ment of Continental law on the South African law has driven the author into 
& much more careful study of Continental sources than English lawyers, even 
Specialists in the subject, are accustomed to make, and this he uses with a 
wealth of citation which makes the book a positive goldmine for the scholarly 
student. Equally careful and exhaustive have been Professor Cowen's researches 
into the law on this subject as worked out in the courts of other Commonwealth 
countries and in the U.S.A. In the result we have an admirable essay in 
comparative law which would have delighted the late Professor Gutteridge. 
It is a pity that the Geneva Conventions on the Unification of the Law of 
Bills of Exchange and of Cheques receive such cursory attention, treatment 
of them being indeed confined to a footnote, for to the comparative student of 
this subject they afford a most important field of study. 

But Professor Cowen has not only cast his net wide in the domain of 
comparative law, he has also given careful attention to the historical develop- 
ment of the subject, and in this I think he shows wisdom, for, as with most 
branches of mercantile law many of the most tiresome problems in the law 
of bills of exchange can only be understood in the light of the historical process. 
It was unfortunate that Dr. J. M. Halden’s admirable History of the Law of 
Negotiable Instruments only appeared when Professor Cowen’s work must have 
been ready for the press, for, while he refers to it on a number of points of 
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detail in regard to cheques, he obviously did not have time to pay proper 
attention to its argument in his general historical survey. 

I wil now turn in rather more detail to Professor Cowen's exposition of 
the law, and if in doing so I appear to become somewhat critical this is certainly 
without prejudice to what I have already said, and because even in the best 
of books there are bound to be some blemishes which a reviewer may sometimes 
help an author to remove. 


The functions of the bill of exchange as part, indeed the major part, of the 
mercantile currency is well explained, though it might perhaps have been 
underlined with specia] reference to Lord Mansfield’s basic treatment of the 
subject in Miller v. Race. Professor Cowen tends to equate currency with 
legal tender, but for the purposes of the merchant and banker, and indeed 
for the economist’ this is not so. One misses here the apt illustration: indeed 
our author is in many parts of the book rather too ready to refer us to 
Chalmers for illustration. A very good example of this is furnished by the 
rather cursory treatment of negligence under section 82 of the Bills of Exchange 
Act, 1882, certainly a vital subject in England and one requiring a careful 
analysis of the decided cases. Professor Cowen, however, is content to leave 
the matter with an omnibus reference to Chalmers and Byles: he cites only one 
case and does not refer to its facts. 


Although as I have said Professor Cowen’s exposition of the basic principles 
of negotiability is admirably clear and succinct I regret the absence of a 
discussion of the difficulties of definition such as is provided in elementary 
textbooks like Willis and Jacob, and which undoubtedly assist students to get 
to grips with a difficult conception. Similarly he fails to pray in aid the semi- 
negotiability of the bill of lading which is not only an important matter in 
itself, but throws a good deal of light on the general problem. Indeed Professor 
Cowen might consider with advantage a discussion of the whole problem of 
the document of title to goods in respect of negotiability. 

I would like to draw particular attention to the chapter on Signature. There 
is no more difficult subject in the law of bills of exchange than this, particularly 
in regard to signatures by agents, a matter which became of added practical 
importance when the Companies Acts began to give increasing currency to 
company bills. Professor Cowen’s treatment of it is masterly in the clarity 
of its analysis. He makes excellent use here, and indeed elsewhere, of the 
American Law Institute's Restatement. 

I have already referred to the interesting subject of the aval. An accom- 
modation signature is not of course an aval, but it appears to be the 
rudimentary obligation out of which the aval grew. At any rate, as Chalmers 
pointed out, it is the nearest English equivalent. It is rather surprising there- 
fore that Professor Cowen treats the two subjects quite separately and apart 
from a. footnote does not attempt to bring out the connection. Moreover in 
the chapter on the aval on the basis of & rather tenuous connection between 
Steele v. M‘Kinlay? and the doctrine of the aval, he launches out into the 
difficult waters created by a number of English cases like Jenkins v. Coomber ? 
where the precise order in which indorsements were made, and also questions of 
authority to indorse under section 20 of the Bills of Exchange Act, 1882, 
were raised. The whole position was bedevilled for some fifty years by Steele 
v. M'Kinlay until common sense at last came to the rescue in McDonald v. 
Nash. But all this problem has not much connection with the aval of 
Continental law, and seems a bit out of place in this chapter. 

The chapter on cheques is rather patchy. It starts with an admirable 
study of the legal conception of the banker, which is succeeded by an even 
better analysis of the banker’s obligation to pay his customer’s cheques and 


1 (1880) 5 App.Cas. 764. 
2 [1898] 2 Q.B. 168. 
3 [1924] A.C. 695. 
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of the conditions which must be satisfied for this duty to arise. This seems 
to exhaust Professor Cowen's interest in the subject of cheques, the discussion 
of which he concludes in comparatively few pages which are mostly devoted 
to a straightforward discussion of crossings and their effect. As I have 
mentioned earlier the vital subject of collection with the attendant difficulties 
of conversion, negligence and the tiresome decision in the Gordon Case* are 
touched on in a very cursory manner. 

The two remarkable appendices deserve a special word of praise. The 
first of these provides a thorough survey of Bills of Exchange Legislation on 
a comparative basis. The second contains a very full bibliographical study of 
the subject which, however, is somewhat perfunctory in respect of the periodical 
literature; & pity, because the footnotes throughout the work bear witness to 
Professor Cowen’s thorough acquaintance with this. . 

C. 


DER INTERNATIONALE KAUF. ABKOMMEN UND ABKOMMENSENTWURFE 
ZUR VEREINHEITLICHUNG DER KOLLISIONSNORMEN DES KAUF- 
VERTRAGS. By Anron v. SPRECHER.  [Zürich: Zürcher 
Studien zum Internationalen Recht. Nr. 24. Poly gra pbineher 
Verlag AG. 1956. 180 pp. Sw. Frs. 14.] 


For no fewer than sixty years, comparative lawyers have been trying to 
bring about a unífication of the law of conflict of laws relating to those 
types of sales of goods which form the bulk of international commercial 
business. The final version of the draft convention suggested by the seventh 
conference on private international law, which took place at the Hague in 
1961, is the latest product of these endeavours. The present work, a doctoral 
thesis of the University of Zürich, contains a summary of the history of these 
attempts and a historical and critical analysis of the rules of the final version 
of the draft convention. It also deals with the draft conventions on the 
transfer of ownership in respect of goods sold, on the jurisdiction of courts 
and on representation and agency in regard to international sales, which were 
the subject-matter of discussion at the eighth conference. An appendix con- 
tains a reprint of the most representative drafts and suggestions during the 
past sixty years. 

The author has mastered his task exceedingly well He has succeeded 
in giving to his readers a clear picture of a complex development. He has 
shown how the experiences of sixty years of untiring efforts have forced even 
the most intrepid pioneers of progress in this field to restrict their activities 
to an ever narrowing field, to jettison merely academic ideas, to replace 
technical legal language by fresh terms not yet stamped with a definite 
meaning and to split the topic into several draft conventions in the hope 
that small-scope-conventions might meet with less opposttion than compre- 
hensive ones. He is appreciative of the valué of the final draft adopted 
in 1961, though somewhat pessimistic—no doubt rightly so—as to the attitude 
to its adoption of lawyers in this country. The author’s work shows solid 
learning, the ability of attractive presentation and a very robust common 
sense. Professor Niederer, who suggested the subject-matter of this thesis, 
deserves to be congratulated on the choice of a topic that cannot fail to be 
of great and immediate interest and importance. 


E. J. Coux. 


4 [1908] A.O. 240. 
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Tax PLANNING AND THE Famy Company. By Davin R. Sran- 
FORD, M.A., LL.B., of the Middle Temple, Barrister-at-Law. 
[London: Sweet & Maxwell, Ltd. 1957. xxvii and 412 pp. 
£2 10s. net.] 


Oxz of the most interesting and encouraging developments of recent years 
has been the remarkable flood of legal literature on taxation. This is sympto- 
matic not only of a belated awareness by the profession of the practical 
importance of the subject, but also of an even more belated recognition that 
the subject is one worthy of scientific study and one that can be written 
about in an interesting and readable fashion. Until recently this branch of 
practice was served only by books which, whatever thelr other merits, were 
repellent in style. Now, thanks to the works of the late Dr. Farnsworth 
and Messrs. Beattie, Grundy, Monroe, Nyland, Potter and Wheatcroft, almost 
every aspect of the subject is covered by one or more books which can be read 
with real enjoyment and profit by students and practitioners. No higher 
praise can be accorded to Mr. Stanford’s book than to say that it deserves 
& place alongside the works of the authors already named. What Potter and 
Monroe have done for Tax Planning in general and Wheatcroft has done for 
Settlements and Gifts in particular, is now done for the family company in 
greater detail than in Mr. Grundy's little introductory book. 

Mr. Stanford organises his material into nine chapters which, where 
appropriate, contain precedents of the clauses needed to take advantage of 
the planning proposals suggested in the text. After an introductory chapter 
on The Family Company and Control the book deals with Estate Duty, 
including liability under sections 46 and 55 of the Finance Act, 1940, Surtax, 
Profits Tax, and Provisions for the Future. The author says in his Preface 
that it may be read without previous knowledge of the subject and that it 
is hoped that its fresh approach will prove of use to those already well 
versed in its mysteries. Both these claims are justified, subject only to the 
warning that a newcomer to the subject may find certain parts tough going, 
especially, perhaps, the opening chapter. In general, however, the author is 
successful in making the mysteries leas mysterious and, both for its elucidation 
and for its practical advice, the book can be most cordially recommended. 


L. C. B. G. 


Pension ScHEMES AND RETrIREMENT Benerirs. By GORDON A. 
HoskEING, F.1.A., F.R.8.8., M.I.T. [London: Sweet & Maxwell, 
Ltd. 1956. viii and 872. £2 2s. net.] 


Pension ScHEME Precepents. By WoruamĮm Pears, Barrister- 
at-Law. [London: Sweet & Maxwell, Ltd. 1957. £4 4s. 
net. ] 


Tresx two books give the practitioner who has to settle or advise upon a pension 
scheme virtually everything he needs. Hosking’s is a textbook covering the 
entire field, and though it is not primarily concerned with the legal aspects of 
pensions, the manner in which the administrative, financial and actuarial con- 
siderations are dealt with makes it particularly useful to a lawyer coming fresh 
to this branch of the law. Not seldom when a new scheme is introduced a 
decision to insure the benefits with a Life office is taken, not because greater 
benefits can thereby be secured, but because the sponsors are reluctant, perhaps 
because of inadequate advice, to face the problems of financing the scheme 
themselves. The advantages of privately administered schemes are set out in 
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Chapter 28. The usual aids expected by lawyers in a textbook are missing; 
there is no table of cases or statutes, and the index js short. Very few cases 
are in fact cited, but the practice of the Revenue, so important in relation 
to these schemes, is fully dealt with. The provisions of the Finance Act, 1956, 
as to retirement and other annuities are touched upon only briefly. 

Phillips’ on the other hand is a book by a lawyer for lawyers. It is a 
substantial work, though owing to the faflure to number the pages it is difficult 
to estimate its precise length. The short table of cases underlines how much 
of this important branch of the law has never been reviewed by the courts. 
Part I contains & very useful summary of the law, though it would be prefer- 
able to give intelligible paraphrasea of the relevant sections of the Acts, rather 
than to transcribe them. Most of the remainder of the book consists of 
precedents with extensive notes, the chief objection to whigh is that such a 
variety of forms is offered that a draftsman not familiar with the work may 
find it difficult to select a suitable framework for his scheme. The older forms 
of real property assurances have in the course of centuries acquired stereotyped 
forms, within which suitable variations can be made to meet particular cases. 
This stage has not yet been reached in the case of pension schemes; when a 
second edition of this work 1s called for, as it surely will be, perhaps it will be 
possible to take a further step in that direction. 


G. A. G. 


RATING AND VALUATION Practice. By Punir R. Bean and 
ARTHUR Lockwoop. Fourth Edition. [London: Stevens & 
Sons, Ltd. 1956. 870 pp. 45s. net.] 


Tue latest edition of this work takes account of the changes in the law of 
rating effected by the Valuation for Rating Act, 1958 and the Rating and 
‘Valuation (Miscellaneous Provisions) Act, 1955. Most of these important new 
provisions are printed fully in the text. The authors, both of whom are 
chartered surveyors, have been extremely cautious in their commentaries upon 
the new provisions and the legal practitioner will derive little help from them 
in attempting to answer the legal problems which the more difficult of these 
provisions, such as section 8 of the 1955 Act, raise. The strength of this work 
lies, in this as in former editions, in its treatment of valuation problems 
and in the informative examples of valuations which it provides. Whilst the 
work remains therefore one which ís chiefly of value to rating surveyors, it 
can also be recommended to those legal practitioners who need to understand 
the mysteries of rating valuations. 


K. F. Gooprextow. 


Tar Coprricut Act, 1956. By D. H. Mervyn Davæs, M.C., 
LL.B., of Lincoln’s Inn, Barrister-at-Law, formerly a Travers 
Smith Scholar and Daniel Reardon Prizeman.  [London: 
Sweet & Maxwell, Ltd. 1957. xii and 185 pp. 21s.] 


Trius is an annotated edition of the new Copyright Act with a brief (24 pp.) 
introduction, tables of comparison with the 1911 Act, and an index. The 
annotations are designed chiefly to indicate the derivations of the sections 
and what other provisions of the Act ought to be borne in mind when 
reading any particular section, but there is a pretty full citation of cases 
which have interpreted the re-enacted provisions of the older Act. The book 
might have been stil more useful had there been fuller citations from the 
Report of the Copyright Committee and references to Government statements 


e 
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during the course of the Acts passage through Parliament. "These may not be 
admissible in court in aid of construction but it is a foolish lawyer who 
disregards this source of possible enlightenment when called upon to advise 
on a novel provision; and one of the most helpful tasks that a book of this 
sort can perform is to give the appropriate Hansard references. Nevertheless 
this book will prove helpful to anyone who wants a durable copy of the new 
Act with some assistance in finding his way about in it. 


L. €. B. G. 


Laws AND Fraws. (Lapses of the Legislators), By Epwarp F. 
Iwr. [London: Odhams Press. 222 pp. Price 21s.] 


Ir is & pleasure to recommend this entertaining book. It consists of ten 
sections—each made up of a varying number of short chapters—whose titles 
indicate the wide range covered: “The Royal Family,” “ Parliament," 
“Delegated Legislation,” “The Judiciary.” “The Royal Prerogative,” “ Maces,” 
“Reform of the House of Lords," “Commonwealth—Empire—Rockall,” “The 
Church,” etc. Much of the material has been published before, mainly in the 
form of Mr. Iwi’s well-known létters to the Press, but spread over so many 
publications and over so many years that it was a most acceptable idea 
of Dr. A. L. Rowse to persuade the author to collect them in a book. 
As he modestly points out, there is no logical connection between the sub- 
jects covered. “This is neither a textbook nor an autoblography" (p. 9). 
In a sense the latter is what it proves to be. The link which binds "the 
Cloth of Estate," “Death of a Speaker” (NOT a detective story D), “ Judicial 
Oaths,” “ Passports—Whose Property?" and “Dominion Privy Councils" to 
* Bishops,” “Bastards,” and “Death ,Shrouds”—all of which are chapter 
headings—cannot be other than Mr. Iwi’s personal interest. We are given 
an intriguing glimpse of the author as paterfamilias walking in a park in 
1941 with his children, aged 8 and 8, being suddenly struck by the idea 
of sending the Crown Jewels to a Dominion for safety, forthwith abandoning 
his luckless offspring and dashing off to pen & Memorandum to the Authorities 
(p. 28). Indeed, a better sub-title than that adopted might have been 
“Constitutional Crises I have averted.” Since 1928 (p. 88) a flood of 
Memoranda has covered matters ranging from those of utmost importance— 
"notably the hair-raising problem of the Wrong Counsellor of State (p. 19), 
where inattention to the Regency Act had led George VI into the ulira vires 
~ act of naming the fifth adult in the succession as a Counsellor—to the trivial, 
but baffling, problem of the Precedence of the Coroner of the Verge (p. 80). 
Mr. Iwi drew attention to the deadlock which would ensue if the Speaker died 
in office at the height of the war, only to have that gentleman die on him 
before legislative action had been taken—with serious consequences (p. 54). 
All this provides a fund of most amusing, but also thought-provoking, reading. 
Here is a soufflé of legal anecdote and speculation, light enough for the 
bedside book-rack: stimulating enough to promote academic speculation. 
There are many more problems to which Mr. Iwi might—and, we hope, 
will—turn his attention. If the Queen's right hand’ is injured, so that she 
cannot sign, does a regency ensue? Presumably she could not appoint 
Counsellors of State, as this is done by Letters Patent requiring her signature. 
If the Great Seal was destroyed by bomb or fire, how could the Constitution 
be kept gomg until a new one was prepared? Presumably Parliament could 
still sit, but the Queen would have to give.the Royal Assent in person, the 
seal being necessary to appoint commissioners. Can a woman be appointed 
Lord Chancellor, in view of the non-admission to the House of Lords of 
omen peers? After all, the Woolsack is technically. not * within" the House. 
If so, how would she be addressed? The “address” problem can also be 
posed of a woman Speaker or High Court judge. It has happily recently 
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been settled in the case of a recorder. Could an Assize begin if the Commission 
was missing? Would it suffice if the Clerk was able to recite it all by heart? 
Can a death sentence be validly imposed in the absence of (a) the black-cap; 
(b) the Sheriff; or (c) the Chaplain, to say * Amen"? Every reader will have 
his own conundrums to set and ponder over. 


The treatment of Rockall (p. 205) is disappointing—at least to an inter- 
national lawyer. There is grave doubt whether our act of taking “ possession ” 
—a very brief landing—is sufficient to give any title, in view of the international 
law decisions requiring some “ effective authority” over a terra nullius by the 
State claiming it. Does Rockall have its own territorial waters, being a 
tiny uninhabited rock? It is difficult for the United Kingdom to assert this, 
having regard to some of its arguments in the Norwegian Fisheries Case. We 
cannot agree that it is owned by the Queen free from sterial advice 
(p. 206), As she owns it (if at all) in her public capacity—as the author 
admits—the normal rule of ministerial responsibility must apply. As it was 
a United Kingdom ship which “annexed” it, the United Kingdom Cabinet can 
advise on it. In his interesting treatment of Parliamentary maces (p. 129) it 
is odd that the author does not mention the custom by which the maces are 
covered with a cloth when the Sovereign is present. This is surely relevant 
to his discussion of whether they are emblems of the authority of the Speaker, 
or of the Sergeant-at-Arms, or of the Crown. In discussing the Royal 
Marriages Act (p. 24) he overlooks the remarkable—indeed annihilating—flaw 
discovered by the reviewer (Modern Law Review 1951, pp. 58 et seq.), which 
has not yet been disproved and indeed found strong support in the ratio of 
the House of Lords’ and Court of Appeals unanimous decisions in Prince 
Ernest of Hanover v. Att.Gen, itself revealing a startling “lapse” of the 
legislators, that Acts of Parliament must be strictly interpreted. 

There are a few minor inaccuracies, but this book will prove a most 
worthwhile addition to any library. 

C. DOLIVIER FARRAN. 


JunpictAL CONTROL OF ADMINISTRATIVE ÁCTION IN INDIA. By A. T. 
MARKOSE, M.A., LL.D. [Madras: Madras Law Journal Office. 
1956. 1 and 752 pp. 85s. net.] 


Taurs book is a most welcome addition to the library of the Indian constitutional 
lawyer, and the Indian administrative lawyer will be happy to see it on his 
almost bare bookshelves. Neither will find elsewhere a comparable account of 
the law relating to the prerogative writs, and the administrative lawyer should 
find the chapters relating to declaratory decrees and injunctions suggestive of 
new lines of approach to the problems with which he is faced. But the 
principal appeal of this book will be to the academic lawyer and the advanced 
student, both of whom will rejoice to find such a large volume of case law 
collated and assessed from an eminently reasonable and good-humoured stand- 
point, by an author who never loses sight of the necessity of striking a proper 
balance between administrative efficiency and the rights of the individual. 

The author emphasises—and your reviewer would stress the necessity for 
the emphasis—the individuality of the basic rules of Indian law, which cannot 
properly be understood by going back to 1950 or even 1947. He Is not neglectful 
of the rules of cognate systems; in fact he uses the comparative method, not 
only to illustrate, in other systems, principles relevant in India, but also to 
indicate what rules in those systems are unsuitable in India and why. Not 
only does he give an excellent outline of Indian legal history since 1778 but 
again and again, in discussing the various remedies available against public 
authorities, he indicates what unsuspected treasures are to be found in the 
older Indian law reports. 
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The administrative lawyer, he maintains, will discern these outstanding 
features of Indian law. India having been long ruled by e corporation, the 
right of suit against government was early established; in the formative years, 
legislation proceeded without political opposition; before it was generally 
regarded as a legitimate function of government, the State pursued economic 
activities, and earlier than in most countries experiments in judicial control 
of administrative authorities became necessary; the superior courts were denied 
original jurisdiction in revenüe matters; the orbit of the prerogative writs 
unti the Republican constitution came into force was excessively restricted, 
with the result that the law relating to injunctions and declaratory actions to 
remedy illegal and arbitrary acts of government and its instrumentalities made 
& more rapid development during the British period than it has done since. 

Since independence Congress has too ‘rapidly forced its legislative pro- 
gramme through the legislatures; the individual legislator has been unable to 
ensure attention to his views; the average Indian citizen respects neither law nor 
authority. The legislature can, no doubt, control administrative action from 
the standpoint of public welfare, and the higher administrative authorities from 
that of administrative efficiency, but the courts, which in India have ever been 
mindful of the nghts of the individual, are peculiarly fitted to exercise control 
from that standpoint. Generally the problem is not to protect the citizen from 
wickedness, but from enthusiasm for the public welfare which perverts statutory 
powers to unintended purposes. It is doubtful whether anything resembling 
the Conseil d'Etat would work successfully in any Commonwealth system, and 
more than doubtful in India. With some improvement certiorari and mandamus 
can do all that can be expected of an administrative division of a superior court, 
for control is necessary over the taxing, rating activities of public authorities, 
over disputes between such authorities and licensees, when a public authority 
takes the weaker side in a dispute between different economic interests, as in 
industrial disputes, and when it decides between private claims as in registra- 
tion of documents and trade marks. 

Despite the wide extension of the scope of the prerogative writs in 1950, 
the inability of a High Court to issue a writ outside its territorial jurisdiction 
creates difficulties which the Founding Fathers could not have intended, and one 
would readily agree that amendment is desirable, if, as the author maintains, 
the spate of misconceived writ petitions has now abated. Dealing with habeas 
corpus, he suggests that, as it has been of little value in dealing with preventive 
detention, the present Preventive Detention Act should be replaced by 
permanent legislation, advisory boards being abolished, and the power to 
order detention being concentrated in the Home Minister in each State. This 
seems curiously at variance with his general attitude; one would have expected 
him to advocate control of this administrative activity on the lines suggested 
by Lord Atkin in Liversidgs v. Anderson. He points out the enormous 
importance of certiorari in the field of administrative law since the Supreme 
Court adopted the principles laid down in R. v. Northumberland Appeals 
Tribunal?; on the Indian decisions, certiorari now lies for any error of Jaw 
which has caused or is likely to cause substantial injustice, provided it is found 
on the record, but the bounds of the record may be extended by affidavits from 
the tribunal or the parties. The author recommends that administrative authori- 
ties be compelled to make “speaking orders,” and their decisions should be 
liable to be quashed for error of law not apparent on the record, or for reaching 
findings of fact not supported by substantial evidence. It is interesting to note 
that the High Courts have found a way out of some of the difficulties arising 
from the restrictions on their territorial jurisdiction in the early English 
practice of issuing prohibition to the opposite party in a proceeding in an 
ecclesiastical court. 


1 [1042] A.C. 206. : 
3 [1952] 1 All E.R. 122. 
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Probably the most interesting chapters in this book deal with the declaratory 
action. As the author points out, on many writ petitions, the final order is, 
in effect, a declaration of rights; injunctions are not, or should not be, 
necessary against public authorities. If, as the author suggests, the rules in 
the code of Civil Procedure and in most statutes dealing with local govern- 
ment authorities, which require notice before suit against governments and 
public authorities are abolished, and if the provisions of the Specific Relief 
Act dealing with declaratory actions are replaced by rules suggested by the 
more modern statutes in the Commonwealth and the United States, this form of 
action will not only be & valuable protection of individual rights, but also of 
great assistance to public authorities in & welfare State, in making it possible 
to determine the legality of proposed activities before heavy expense is 
incurred on them. " 

The author is well aware that the excuses for his proof-reading and his index 
are inadequate It is a pity that work of this high quality should be marred 
in this way. It is to be hoped that these defects will be remedied in the second 
edition. 


A. GLEDIILL. 


Tue BIRTH or THE Bru or Rieuts, 1776-1791. By ROBERT ALLEN 
RUTLAND. [Published for the Institute of Early American 
History and Culture by the University of North Carolina Press, 
Chapel Hill. 1955. $5.00.] 


Tus useful little book could equally well have been called The Genesis and 
Fate of the Bill of Rights, c. 600-1955 av. for it has an opening chapter 
entitled “ The English Beginnings,” and a concluding one called “ Since 1791,” 
which refers to Chief Justice Warren’s judgments on segregation in grade and 
high schools of 1954 and quotes Erwin N. Griswold’s The Fifth Amendment 
Today, first published in 1955. These opening and final chapters are un- 
fortunately very brief, but, as the author points out (p. 219) “a summary 
of the course of American civil liberty since 1791... [he might have well 
added ‘and before 17767] ... would call for many volumes.” He has 
compressed his story into 280 readable but scholarly pages and not fallen 
to the temptation to produce a “summary treatment” running to seven or 
eight hundred. Because this book is mercifully short it is more likely to be 
read by students of law and history than a more pretentious tome. It is 
not a textbook or a case-book; nor is it a monograph presenting a novel thesis 
or any very fresh points of view. It is rather a brief distillation of the best 
writings on and interpretations of the United States Bill of Rights, presented 
within the framework of a helpful yet unobtrusive commentary by the author 
himself, though mostly he is content to speak through the words of the 
leading authorities, 

The main body of the book, as its title indicates, deals with the period 
from the signing of the Declaration of Independence to the ratification of 
the first ten Amendments to the Federal Constitution. A particularly useful 
chapter is that dealing with “Personal Freedom in the New Republic” 
(pp. 78-105) which demonstrates the need for a Federal Bill of Rights and 
the danger of relying on State Bills of Rights alone. It is odd that James 
Madison (who wrote to Thomas Jefferson on October 17, 1778, “In Virginia 
I have seen the Bill of Rights violated in every instance where it has been 
exposed to a popular current.”) should nevertheless still at that date have 
remained unconverted to the need for an explicit protection of these rights 
in the form of amendments to the as yet unratified Constitution. This 
chapter also stresses a neglected facet of the Northwestern Land Ordinance 
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of 1787 wherein “for ihe first time civil rights became a factor in national" 
legislation” (p. 105). 
Joux A. Hawaoon. 


INDIVIDUAL FREEDOM AND GOVERNMENTAL RESTRAINTS. By WALTER 
GELLHORN. [Baton Rouge: Louisiana State University Press. 
vii and 215 pp. 1956. $8.75.] 


Proressor Gellhorn is well known as one of America’s most eminent admin- 
istrative lawyers and as a penetrating critic of aspects of the post-war loyalty 
and security pregrammes. His latest book, which is based on a series of 
lectures delivered at Louisiana State University, reflects a continuing concern 
with the condition of civil liberty; but although the theme and the author’s 
basic approach to his theme are serious, the writing is lively, entertaining 
and sometimes hilarious. It is a book that will be read with pleasure by 
many who are not lawyers, and a more enticing title might have made it 
a best seller. 

The first chapter, on changing attitudes towards the administrative process, 
is mainly for lawyers. Before 1945, attacks on the admunistrative process 
came from the right, from those who objected to the limitations imposed on 
freedom of property and contract by the regulatory activities of administrative 
agencies; now the attacks are directed primarily against the security and 
loyalty programme and the manner in which discretion is exercised in the 
admission and deportation of aliens, and the critics are the liberals who 
had formerly taken up arms in defence of the administrative agencies. 
“The chorus of concern about the administrative process peals forth today 
with no abatement of yesteryear’s volume; but the choristers are different, and 
those who formerly joined most lustily in the singing now seek to still it.” 
Professor Gellhorn rightly observes that judicial review of orders impairing 
the liberty of the person is more important (though less comprehensive) than 
judicial review of orders affecting proprietary and contractual rights, and 
that it is more important because the practical effect of orders of the former 
class is generally far more calamitous to those prejudicially affected than is 
the effect of orders of the latter class. In this country the problem is less 
serious, but it is unsatisfactory that the regulation of aliens should be almost 
entirely excluded from the fleld of judicial review. 

Turning to his second topic, restraints on book reading, Professor Gellhorn 
comes down unequivocally ín favour of the widest measure of freedom of 
individual choice. Public exhibitions of indecent or offensive behaviour which 
are thrust upon members of the community can appropriately be dealt with 
by the machinery of the criminal law; but everyone has the option not to 
read an erotic book, a horror comic or a Communist diatribe, and it is 
better that selection of reading-matter should be regulated by individual 
judgment than by the discretion of public officials or even of judges and 
juries. In the United States administrative censorship of reading-matter 
exists at federal, State and local levels, and it is perhaps most insidious 
when it is conditioned by the activities of local pressure-groups in communities 
where the urge towards conformity is strongest. 

The lust chapter, on the right to make a living, is concerned mainly with 
the problem created by the success of occupational groups in persuading State 
legislatures to invest them with statutory licensing and regulatory powers— 
powers which are too often exercised for the benefit of the group but to 
the detriment of the public interest. In some States well-diggers and scrap 
tobacco dealers, embalmers and removers of superfluous hair, have been 
accorded quasi-professional status. Professor Gellhorn was able to supply 
his audience with a case study in the history of the State Board of Control 
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of Cosmetic Therapy, & body in which the licensed cosmeticians had contrived 
to establish a decisive ascendancy. 

The right to make a living may be threatened not only by restrictive 
. group practices but also by the application of irrelevant loyalty tests by 
licensing authorities, Pharmacists in Texas, veterinary surgeons in Washington 
and professional boxers and wrestlers in Indiana must swear oaths denying 
any Communist affiliations. The question whether political views are to be 
regarded as a material factor in determining fitness to follow an occupation 
has given rise to acute controversy in still more learned professions, and 
the debate is not yet ended. It is a debate now set ın an American context, 
but its implications have no geographical frontier. Among the contributions 
to that debate, few can have rivalled Professor Gellhorn’s in forthrightness 
or distinction. ; 

S.°A. pe SMITE. 


VAGARIES AND VARIETIES IN CONSTITUTIONAL INTERPRETATION. By 
Tuomas Reep Powerit. [New York: Columbia University 
Press. London: Geoffrey Cumberlege. 1956. xv and 229 
pp. 28s. net.] 


Ix 1955 Professor Powell delivered the fourteenth series of the James S. 
Carpentier lectures at Columbia University. He died soon afterwards, and 
his lectures were edited for publication by Professors Freund and Brown of 
Harvard. Powell was one of America’s most distinguished constitutional 
lawyers. Because he wrote articles rather than books his work was not well 
known in this country. Of his standing in the United States, it is enough 
to say that the roll of Carpentier lecturers includes the names of Bryce, Gray, 
Pollock, Ibert, Vinogradoff, Holdsworth, Cardozo and Carr. He reveals 
himself as a forceful controversialist, with a keen analytical insight and an 
astringent wit. He was frankly contemptuous of what he called “ judicial 
professions of automatism”: he summed up his series of lectures as a “study 
of vagaries, variations, and irregularities in the constitutional law manu- 
factured by the judges.” The lectures cover the origins of judicial review 
of legislation, the role of judicial discretion in constitutional interpretation, 
the growth of the federal commerce power, and federal-State economic 
relations, with special reference to taxation of governmental instrumentalities, 
the State police power and the State taxing power. In these matters he is 
generally in strong sympathy with the school of judicial thought represented 
by Holmes, Cardozo, Brandeis and Stone. He does not touch on the law 
relating to civil liberties. 

The lectures are tough in intellectual content, and they will not be easily 
digestible by those of us who have not been nurtured on a diet of American 
constitutional law; but when the dish is so attractively served, the prospect 
of a mild attack of indigestion may be faced with equanimity. 


S. A. DE SMITH. 


GOVERNMENT UNDER Law. A conference held at Harvard Law 
School on the occasion of the bicentennial of John Marshall. 
Edited by PROFESSOR ÁnrHUR E. SUTHERLAND. [Harvard 
University Press. Distributed in Great Britain by Oxford 
University Press. 1956. xi and 587 pp. £8.] 


Iw 1955 the Harvard Law School held a conference to celebrate the two- 
hundredth anniversary of John Marshall’s birth. This is the kind of project 
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which the Americans do often and superlatively well and which we English 
attempt rarely! and with somewhat embarrassing results. Neither time, 
money (ex-Rockefeller Foundation) nor talent was spared to make the occasion 
the success that it undoubtedly was, and for three days a most distinguished 
gathering of legal luminaries—practising and academic—discussed, with 
learning, Wit and good humour, various aspects of the Rule of Law in today's 
troubled world. Among those who actively participated were the Chief 
Justice and two Associate Justices of the U.S. Supreme Court, the Chief 
Justices of Australia, Canada and South Africa, the Master of the Rolls, two 
Federal Court judges, the Chief Justice of Massachusetts, representatives of 
the Civil Law countries (including Professor André Tunc of Grenoble), 
Father Joseph M. Snee S.J., and many other prominent lawyers and teachers. 
The formal set pieces—eight weighty essays—were printed and circulated in 
advance of the conference and may already be known to some in this country. 
Now, thanks to the meticulous and imaginative editing of Professor Sutherland, 
we have a full transcript of the essays, the discussions thereon, and of the 
speeches and additional papers delivered at the working sessions and social 
gatherings by Chief Justice Earl Warren, the Dominion Chief Justices, Mr. 
Justice Felix Frankfurter, Lord Evershed, Professor Tunc, President Pusey 
and Dean Griswold. The volume is produced in a manner fully worthy both 
of the occasion and of its contents and is enlivened by excellent photographs 
enabling us and posterity to visualise exactly what the participants looked 
like while at the giving or receiving end of the spate of oratory and while 
enjoying the (obviously rare) moments of relaxation. 

Though the contents of the resulting volume vary both in scope and 
permanent value the uniformly high quality is all that could have been 
expected from the distinguished participants on an inspiring occasion. After 
a felicitous opening oration by Justice Frankfurter, the conference 
addressed itself to four principal themes—Government as Protector of the 
People against the Government (essays by Professor Tunc and Father Snee), 
Government under Law in Time of Crisis (Professor Charles Fairman and 
Mr. Francis Shackelford), the Meaning of Due Process (Judge Hastie and 
Dean Bundy) and the Value of Constitutionalism Today (Judge Wyzanski 
and Mr. John Lord O’Brien). Since the essays had been circulated In advance, 
the discussion of them was well-cotsidered and weighty. It was also lively; 
do not miss, for example, the characteristically incisive comments on Father 
Snee’s paper by Professor Henry M. Hart (at pp. 189-146) which caused the 
Chairman to remark that, “It seems to me that he has taken on the whole 
Conference rather than just Father Snee," and echoes of which reverberated 
round the Conference. Hall throughout the three days. Lacking Professor 
Hart's gifts I will not attempt to comment on these contributions in the space 
here available. It must suffice to Bay that the speakers were at the top of 
their form and provided food for thought which should sustain Constitutional 
lawyers and legal philosophers until Marshall’s tercentenary. 

Of equal merit, but on a rather different level of abstraction, are the 
contributions from the judicial visitors from abroad. Here, as it seemed to 
me, the papers of Lord Evershed and Sir Owen Dixon are of especial interest, 
not only because of what they say but because of their approach to what 
‘they have to say. Anyone interested in national characteristics should compare 
their papers with those of any of the American contributors. Lord Evershed 
and Sir Owen are, perhaps, as philosophically minded as any members of the 
British Bench, and they are not unwilling to make sweeping generalisations 
and to draw bold conclusions, but, unlike the Americans, they seem happier 
when they revert from abstractions to practical details. Not that the 
Americans are averse to discussing practical problems, but when they do so 
jt is “in the grand manner.” They discuss how the American governmental 
machinery should be reformed in the event of an atomic war (pp. 282 et seq.) : 


1 Did we celebrate Mansfield's bicentennial? If so how, and who organised it? 


y 
y . 
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Lord Evershed discusses the Rent Acts (pp. 155 et seq.). This, I suspect, 
epitomises one of the significant differences between the American and the 
British lawyer. 

This volume also affords an opportunity of contrasting the Anglo-American 


approach with that of the civilian. The two papers by Professor Tunc (one . 


of the very few French lawyers who speaks perfect English and knows 
American law almost as well as the French) are models of compression and 
illumination. They suggest (not for the first time) that we tend to exaggerate 
the differences between the two methods. They also make me wonder whether 
the civilian (as illustrated by Professor Tunc) is not closer to the British 
approach than to the American. But if I draw any more sweeping conclusions 
I shall refute my own thesis. 
I will therefore conclude with but one more: This is a grand book. 


L. C. B. G. 


ADMINISTRATIVE ORGANISATION. By P. Mever. [London: Stevens 
& Sons, Ltd. 1957. 817 pp. £2 5s. net.] 


Tuis is not a law book, but an attempt to lay down general principles of 
public administration. The academic study of public admunistration has made 
much progress in the last decade; especially important in its theoretical 


aspects are the writings of Americans such as Simon and Waldo. The ` 


author has not written &n original work; he has read extensively both works 
on the theory of public administration and accounts of public administration 
in Britain, France, Germany, U.S A. and his native Scandinavia, and has 
attempted to systematise this material The result is a clearly written com- 
parative study which will be very useful to anyone concerned to get a 
bird's-eye view of recent academic developments in public administration. 


H. Srnert 


ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS. HERAUSGE- 
GEBEN VON DEN MITGLIEDERN DES BUNDESVERFASSUNGSGERICATS. 
Volume 5. [Tiibingen: J. C. B. Mohr (Paul Siebeck). 1956. 
viii and 408 pp. DM. 26.] 


Tuis volume of decisions of the German Supreme Constitutional Court 
contains what is undoubtedly one of the longest judgments ever enunciated 
by a German court. The issue was whether the Communist Party was an 
unconstitutional party within the meaning of article 21 (2) of the Basic 
Law of 1949. This article provides that a party is unconstitutional if it 
intends—either by its official aims or by the activities of its adherents—to 
Impede or remove the free and democratic order in the Federal Republic 
of Germany. The Supreme Constitutional Court has spent no less than 
800 pages on proving that the Communist Party is unconstitutional within 
the meaning of this article. The judgment exposes a great deal of character- 
istle Communist double-talk and contains an interesting brief exposé of the 
history of Communism in Germany. It also defends convincingly the right 
of a democratic State to protect its existence against the sworn enemies of 
its basic order. The Constitutional Court in interpreting article 21 (2) could 
refer to the views which it had adopted in its earlier decision (published in 
the second volume of the series of reports) by which it had declared the 
Socialist Reichspartei, a neo-nazi movement of some importance at the time, 
to be unconstitutional. Having regard to this earlier decision many readers 
will perhaps feel that by filling 800 pages with refuting the exceedingly 
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Specious arguments advanced by counsel for the Communist Party the court 
has done rather more than justice to the position of the losing side. 

The rest of the volume contains several interesting decisions. One of them 
deals with the position of Herr Schmidt-Wittmack, a Western German deputy 
who changed sides and is now residing in Eastern Berlin where he holds 
some office under the Eastern German Government. This gentleman had the 
courage to complain to the court against a resolution of the Federal Parliament 
declaring his mandate as a member of the Bonn Parliament to have been 
terminated. The court rightly held that he was now a permanent resident 
outside the Federal territory and thereby precluded from being a deputy in 
the Bonn Parliament. Herr Schmidt-Wittmack’s attempt at drawing Western 
German deputy's pay while actively supporting the Eastern German Govern- 
ment consequently failed. 

Another judgment sheds a significant light on the queer relationship between 
East and" West in Germany. The petitioner had been habitually resident in 
Eastern Germany on his eighteenth birthday, but fied to Western Germany 
shortly afterwards. In Eastern Germany minority ends at the termination 
of the seventeenth year of life, in Western Germany on the twenty-first 
birthday. Jt Is a rule of the German law of conflict of laws that majority 
once attained in a foreign country is not lost by the acquisition of German 
nationality. Several lower courts had held—not very convincingly, it would 
seem—that this rule was applicable to the present case and that the petitioner 
remained of full age in the Federal Republic on the ground that he had 
attained majority in the so-called German Democratic Republic. The Con- 
stitutional Court—without expressing any opinion on the correctness of this 
view—held that he could not complain against these decisions on the ground 
that they constituted a “discrimination on the ground of home or origin” 
ugainst him, within the meaning of article 8 (3) of the Basic Law 

This volume—like its predecessors—is of considerable interest not only to 
,lawyers or specialists in German affairs, but in general as a mirror of human, 
Soclal and political conditions in these times. 


E. J. Coux. 


Tue TRUSTEESHIP SYSTEM OF THE ÜNrrrD Nations. By CHARMIAN 
Epwarps Toussant. [London: Stevens & Sons, Ltd. (for 
the London Institute of World Affairs). 1956. ix + 288 pp. 
87s. 6d. net.] 


Tars study of the legal and institutional aspects of the Trusteeship System 
by Dr. Toussaint is a very welcome addition to the Library of World Affairs 
series, It, is divided into six parts. The first traces the origins of the 
trusteeship system from Burke’s speech in the Commons on the India Bill 
in 1788 and his impeachment of Warren Hastings to the proceedings of the 
San Francisco Conference in 1945. The second part is an examination of 
the scope and aims of the system, and this includes a full discussion of the 
compatibility of administrative unions with the aims of the system The third 
part is a detailed analysis of the actual Trust Agreements and Dr. Toussaint 
brings out the differences between various agreements and discrepancies 
between these agreements and the Charter provisions; here her examination of 
the meaning attributed to that controversial phrase in Article 79, the “states 
directly concerned,” is most useful. The argument that the International 
Court is the proper body to interpret the meaning of this phrase is persuasive , 
but fraught with difficulties in practice, for the * concern" of the States may 
be economic, political, racial or strategic in origin The fourth part covers 
the actual machinery of supervision and here Dr Toussaint attempts to 
describe and delimit the competence of the various -U.N. organs connected 
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with the supervision of the trusteeship system. The fifth deals with the 
administration of the territories, the types of administration permissible, and 
the obligations of the administering authority. The sixth, and last, part is 
concerned with the relation between Chapter XI of the Charter, the Declaration 
Regarding Non-Self-Governing Territories, and Chapters XII and XIII on 
the actual trusteeship system; here can be found a full discussion of the 
attempts by the non-colonial powers to assimilate the U.N. “supervision” 
under Chapter XI with the supervision under the trusteeship system. 

The whole work is completed by an excellent bibliography and there is also 
an addendum covering the Advisory Opinion of the LC.J. of June 1, 1956, 
on the grant of oral hearings to petitioners on matters relating to the territory 
of SW. Africa. This addendum is, necessanly, brief; it is a little dis- 
appointing that Dr. Toussaint is also rather brief on the Ajlvisory Opinions 
of 1950 and 195b. 

Dr. Toussaint raises a number of interesting points which arise out of 
laounae in the Charter. For example, what happens when only part of a 
trust territory is designated as & strategic area; do both the General Assembly 
&nd the Security Council have to approve the trust agreement? "What happens 
when the number of trust territories diminishes (as it may well do when 
independence or self-government is attained) to the composition of the 
Trusteeship Council as specified in Article 86 (i) (c)? What becomes of the 
machinery for supervision when the U.N. itself takes over the administration 
of trust territory, and who are the “states directly concerned" in such 
a case? Another problem, raised by the administration of trust territory by 
a non-member State, has in part been solved; Italy, deprived of membership 
of the Trusteeship Council by Article 86 of the Charter so long as she 
remained unadmitted to the U.N., was given representation without vote in 
the Council under the Rules of Procedure. These are all examples, well taken 
by Dr. Toussaint, to show the lack of foresight in drafting the Charter 
provisions on trusteeshlp. 

The one point at which this reviewer finds some difficulty in reaching accord 
with Dr. Toussaint is in her analysis of the process whereby territory is 
brought under trusteeship. She says (p. 258 in Conclusion and also p. 209): 


“From the provisions of the Charter, it emerges that there are two 
agreements involved in the bringing of a territory under trusteeship: an 
agreement between the ‘states directly concerned’ on the terms Of 
trusteeship; and the actual trust agreement between the United Nations 
and the Administering Authority by which they approve these terms and 
agree to play the roles assigned to them therein." 


This reviewer would prefer to regard it as one agreement, admittedly needing 
two stages for completion, but nevertheless one agreement; for if by agree- 
ment one means a binding expression of wills the first "agreement" is no 
agreement at all, but simply an agreed draft which may, or may not, be 
accepted by either the General Assembly or the Security Council, and which 
becomes binding only upon the approval of the appropriate organ. 

This is essentially a lawyer's work, with something of the Kelsen approach 
to problems of interpretation, and its value lies in its thorough and impartial 
analysis of the trusteeship system from the legal standpoint. The author's 
use of the term “non-colonial power” rather than “anti-colonial power” is 
symptomatic of & consistent attempt by the author to avoid any form of bias 
or subjective judgment on the political premisses upon which the trusteeship 
system is founded or the political motives behind individual State policies on 
trusteeship matters. There is no discussion here of the fundaméntal question 
of whether independence or self-government are really desirable objectives for 
these many non-self-governing territories; the current history of Indonesia 
must give cause for debate on that, as must also the trend towards integration 
and federation in other parts of the world. The purely legal approach also 
has the disadvantage of concealing something of the acute political antagonism 


- 
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for which the Trusteeship Council has become an arena, and much of the 
quibbling by States on questions of interpretation becomes explicable once the 
political aims behind these quibbles are laid bare. On balance, however, 
Dr. Toussaint’s policy of confining herself to strictly legal issues is the right 
one. The result is a happy testimony to her own attainment of independence 
under the careful tutelage of Dr. Schwarzenberger. 


D. W. Bowzrr. 


Tur Counc or Evurors. By A. H. RoBERTSON. The Library of 
World Affairs, No. 82. [London: Stevens & Sons, Ltd. 1956. 
xiii and 252 pp. £2 2s. net.] 


Sixcg the Second World War international society has been faced with a 
plethora of international institutions, some of which have been or aimed to 
be universal, others regional, some political in character and others functional. 
Recent events have shown that there is likely to be more success on the 
regional scale than on the universal, and that functional organisations are 
likely to achieve more of their objects than are the political ones. 

Occasionally an institution is established that is both regional and, at least 
from the point of view of practical achievement, functional as well. Such 
an organisation is the European Coal and Steel Community. A somewhat 
larger organisation which associates political alms with its functional activities 
is the Council of Europe. The Statute of the Council was signed in 1949 and 
by the end of 1955 the Council had been responsible for the drawing up of 
ten conventions. These deal with human rights—and, unlike the Universal 
Declaration of Human Rights promulgated by the General Assembly of the 
United Nations, this is a binding document and seeks to set up an international 
court—social security, medical services, the exchange of war cripples for 
medical treatment, patents, establishment, culture, and the recognition of 
diplomas for university admission. 

Dr. Robertson is an official of the Council's Secretariat and Joint Editor 
of its European Yearbook. In his Council of Europe he seeks to present the 
Council as it is and as it works, indicating what it is trying to do, even 
though it does not always succeed, for reasons that are partly constitutional 
and partly political. It has not been the author’s task to criticise the Council’s 
achievements, for “the Council is still in its infancy [and] . . . it is still too 
early to draw conclusions about [its] success or failure” (p. 210). His aim 
has been to describe “an international parliamentary assembly, independent of 
governments, whose members have a mandate that is not national but 
European,” and the substance of his book is “the way in which this Assembly 
works and the interaction between it and the traditional organ of inter- 
governmental co-operation which is the Committee of Foreign Ministers" 
(p. xi). In assessing the achievements of the Council Dr. Robertson reminds 
us of something which is too often ignored by critics of all international 
institutions, including the Unifed Nations, namely, that the organisation is 
only as successful as the member States let it be, and that criticism should 
be directed at the States concerned rather than at the organisation. 

As an example for future institutions the Council of Europe shows that 
an international “House of Commons” is not an impossibility; that con- 
ventions of a binding character falling within the sphere of domestic jurisdic- 
tion can be worked out on & multilateral basis, provided there is a common 
understanding of and a common approach to the basic fundamentals of the 
way of life of the States concerned; and that a co-ordinating body for existing 
functional institutions can work, can reduce effort and prevent duplication. 
How this has been effected is fully demonstrated by Dr. Robertson in his 
Council of Europe, and no student of international institutions, whether his 


544 . THE MODERN LAW REVIEW Vor, 20 


approach be that of the lawyer or of the international relations specialist, 
can afford to overlook it. 
L. C. Green. 


GERMANY AND THE Norta Arante Communiry. By M. E. 
BarHunsr and J. L. Smmpson.  [London: Stevens & Sons, 
Ltd. 1956. xi and 216 pp. 88s. net.] 


Tus valuable book owes its existence to the practical experience which its 
authors have gained in ihe course of their work for the Foreign Office and 
its agencies and which has provided them with an almost unique qualification 
for discussing authoritatively the subject of Germany’s legal status. 

It is a subject of unprecedented character and complication and the 
authors have done well in describing in some detail the development which has 
taken place in the short space of ten years or 80 and which comprised a few 
months of “conventional belligerent occupation,” four years of Military 
Government and six years of Federal Republic rule supplemented by the 
authority of the Allied High Commission. During this period something like 
eighty treaties relating to Germany were concluded and their effect is lucidly 
described by the authors. There is at least one point on which they provide 
information that will be new to most readers. In September, 1950, the 
Western Powers declared that pending the unification of Germany they con- 
sidered the Government of the Federal Republic as the only Government 
legitimately constituted and entitled to represent the German people and to 
assume the rights and obligations of the former German Reich. At the same 
time an Interpretative Minute was signed which was apparently published only 
by the French Prime Minister in the French National Assembly and according 
to which the formula used in the Declaration did not involve the recognition 
of the Federal Republic as the de jure Government of all Germany (p. 188). 

In view of the complex legal situation which prevailed throughout the 
period covered by this book there was at one time every reason to think 
that the courts would be called upon to pronounce upon some of the numerous 
problems which arose. Not unnaturally'this in fact occurred in Germany, 
where an immense number of decisions dealt with Germany’s legal status and 
its manifold implications; all except one seem to have been ignored by the 
authors. But apart from German decisions the available judicial material is 
not very extensive. On the whole it has been duly noted by Messrs, Bathurst 
and Simpson, though they might have considered the decision of the U.S. 
Military Tribunal in Nuremberg in the Case of Josef Alistotter and Others 
(Law Reports of Trials of War Criminals, U.N. War Commission Series, 
Vol. VI (1948), pp. 29 et seg.) and closer attention might usefully have been 
devoted to the full report of Lord Merriman's decision in The Hermes, which 
appeared in 1 LLP.C. (2nd) 289 and which contains important matter not 
included in the report ([1951] 2 T.L.R. 60) referred to by the authors (p. 28) 
and not mentioned in the opinion of the Privy Council Although since 
March, 1947, it had been urged academically that, for instance, for purposes 
of jurisdiction in prize, the war had ended on June 5, 1945, it was only 
in the litigation relating to The Hermes that “it was conceded by the Crown 
that the nghts which [the United Kingdom] have jure belli, including rights 
of prize, were ‘abrogated’ by the Declaration” of that date. “This curious 
story,” as Lord Merriman called it at p. 293, should not be left unnoticed. 
The authors’ treatment of the large literature on their subject is also a little 
eclectic and occasionally almost perfunctory, and there is room for doubt 
whether they throw much fresh light on the problems of general international 
law with which they are concerned. They join those who held that after June, 
1945, Germany continued to be a State, though “an abnormal one” (p. 41)—a 
classification which might have been capable of further elaboration. They 
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agree that for purposes of international law the state of war ended on 
June 5, 1945 (pp. 46, 47), and that the reason was that “the four Powers 
could not continue to be at war with a State the Government af which they 
had assumed ”; whether it was a legal necessity that after that date the Hague 
Regulations “could” no longer apply (p. 47) is perhaps not absolutely certain. 
However, the authors agree that in fact the Hague Regulations ceased to 
be applicable, the main reason lying in the absence of a legitimate German 
Government (p. 48). The authors submit that even in his own zone the 
Military Governor was the agent of the four Powers jointly (p. 48); this, 
it is believed, is a correct interpretation which, indeed, involved “ certain 
consequences . . . Ín the municipal law of the United Kingdom" (p. 42). 


The reader will find many other points of interest in this work which is 
based upon a fhesis accepted by the University of Edinburgh for Mr. 
Simpson’s degree of purrr. and which, as Messrs. Bathurst and Simpson 
explain in their Preface, “is intended to be a broad survey of the main legal 
issues.” They also indicate the necessity for further detailed studies on 
special subjects. It is to be hoped that they will themselves find the oppor- 
tunity of adding to the substantial contribution they have already made. 


F, A. Maxx. 


INTERNATIONAL LAW AND ASYLUM AS A Human Rigor. By MANUEL 
R. Garcfa-Mona. [Washington, D.C.: Public Affairs Press. 
1956. vii and 171 pp. $4.50.] 


Ir is Indeed a change in international law to find a book in which the author 
states quite specifically that he is writing de lege ferenda (p. v). It is 
Dr. García-Mora's purpose in his International Law and Asylum as a Human 
Right to prove that the “asylum accorded to those suffering from persecution 
and oppression has developed from a practice into a right of the individual 
—a right which 1s respected as an act of humanity. Thus, in granting asylum 
a State is merely enforcing an already existing human right” (p. 2). “In 
recognition of the foregoing considerations, this book is dedicated to the idea 
that the protection of human rights engages vital interests of the world 
community and that, consequently, States should be under the legal obligation 
to grant asylum to those fleeing from persecution and oppression” (pp. 2-8). 
Dr. García-Mora therefore goes beyond the Universal Declaration of Human 
Rights, for while this recognises the right of the individual to seek asylum, 
{t imposes no obligation upon any State to grant such asylum. 

In this connection, it must be pointed out that the learned author uses 
the term “asylum” in what is both a wider and at the same time narrower 
sense than the term often carries. In international law, as was pointed out 
by the World Court in the Asylum Case, asylum is of two kinds: territorial, 
that is to say, sanctuary accorded to an individual who has fled from his own 
State; and political, sanctuary granted in diplomatic premises to an individual 
who is the national of the State in which the premises are situated. To a 
great extent, the term has tended to be confined to the latter type. Dr. 
García-Mora, however, excludes any consideration of this type of asylum 
from his book on the ground that it “is at best a local usage not yet part 
of universal international law” (p. 1). 

At present international law recognises that in the absence of an extra- 
dition treaty, a State is fully at liberty to afford territorial asylum to 
whomsoever it pleases. The learned author maintains that this recognition 
of sovereignty places the emphasis in the wrong place. He would like to 
change this emphasis and alter the entire basis of the institution. He belleves 
“that to resort to the strict application and interpretation of traditional rules 
of international law, which have proved to lag behind the requirements of 
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the time, would amount ... to a clear denial of the legitimate hopes and 
aspirations of the peoples of the globe with respect to the enjoyment of civil 
liberties and the respect for human dignity in the face of turbulent political 
conditions" (p. 162). For this reason he believes that asylum should no longer 
depend upon the good will of & State, but should belong as of right to every 
individual seeking it. 

In order to ensure respect for the right of asylum, Dr. García-Mora 
recognises the need for an “international judicial organ of sufficlent authority 
and impartiality” to which individuals will be able to summon their own 
States, together with an “international organisation of a political character 
[which] might objectively decide questions of asylum [and] enforce the right 
of asylum” (pp. 165-166). The learned author recognises that “before the 
State can be regarded as the agency which under all conditjons will protect 
individual rights, there is a need to develop a high degree of political 
integration of the international community and of solidarity among its 
members. Nations will then discharge their responsibilities in the protection 
of human rights regardless of the repercussions which such a policy may have 
in their relations with one another” (p. 164). If such an idealistic situation 
were in fact created, is it not possible that there would no longer be any 
need for individuals to seek asylum? 

L. C. GREEN. 


Historica, Consrecros OF Roman Law. By R. W. Lez, Reader 
in Roman Law and Roman-Dutch Law of the Inns of Court. 
[London: Sweet & Maxwell, Ltd. Second impression, revised. 
1956. vii and 48 pp. 5s. net.] 


EnEwENTS OF Roman Law. By R. W. LEE, D.C.L., F.B.4. Fourth 
edition. [London: Sweet & Maxwell, Ltd. 1956. xxviii and 
490 pp. 80s. net.] 


Evrnv teacher of Roman law is faced with an increasing number of students 
who know no Latin and whose hazy notions of Roman history are derived as 
much from the cinema as the classroom. The lack of Latin is a deficiency 
which the teacher reluctantly accepts, but he usually seeks to repair the 
ignorance of history by prefacing any lectures on Roman law with some sort 
of historical introduction, however slight. 'This task is now done for him by 
the Conspectus, between whose paper covers the author distils a lifetime's 
experience of Roman law teaching by telling with an economy of words and 
a sure instinct for the gnomic phrase the tale of Rome’s rise, decline and fall. 
This he does in Part I (pp. 1-21), which ends with the death of Justinian. 

It is Part II, however, which is the more valuable half of this little book 
and justifies its title of Conspectus. For in this part the story of Rome's 
wondrous offspring, the corpus juris civilis, is carried down through the Middle 
Ages to the present day. Although only containing the barest outline these 
pages should give the student that sense of the vitality and continuity of 
Roman law which the author pronounces in his preface to be his chief aim; 
they provide in short compass and at a beginner's level what is not to be found 
elsewhere, for Koschaker’s Europa und das romische Recht, to which the 
author pays handsome tribute, is a long work and, in any case, only available 
in German. 

It is unfortunate that the balance of Part II is disturbed by the last nine 
of its twenty-three pages being devoted exclusively to the pioneers of the 
Roman-Dutch system. This over-emphasis arises (as the preface explains) 
from the Conspectus being written for Bar students beginning either Roman 
law or Roman-Dutch law. But as most Bar students use as their standard 
textbooks in these subjects the author's own Elements of Roman Law or his 
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Introduction to Roman-Dutch Law might it not be preferable to expand the 
introductions of both these textbooks so as to incorporate the additional matter 
to be found in the Conspeotus? In his Elements of Roman Law this would 
only amount to the addition of some dozen or so pages taken chiefly from 
Part II of the Conspeotus; in the Introduction to Roman-Dutch Law space 
might be found to embody in toto the history of Roman law contained in 
Part I. This suggestion, if adopted, would make students of Roman-Dutch law 
more conscious of its ancient roots, while students of Roman law would be 
encouraged to look forward beyond Justinian to the modern civil law. 

The authors Elements of Roman Law is now a well-established favourite 
with both students and teachers. If a knowledge of Latin is no longer 
required in many Faculties of Law, then this textbook does at least have the 
merit of forcing the attention of the student to Justinian’s ipsissima verba in 
translation. As Might be expected, the new edition makes little change in the 
content of the third edition. The change is rather one of presentation. 
Passages which the author considers of less importance are printed in a more 
densely set type. On perusal of the book very little of the text will be found 
to have suffered this capitis deminutio. Yet in a book which is already 
stripped of trimmings this encouragement to the student to skip is surely to 
be deprecated: he will hardly be encouraged to read between the lines when 
he sees the intervals between them diminished to vanishing point. Subject to 
this criticism and to the suggestion made above for embodying matter from the 
Conspectus, the new edition is to be welcomed on several counts: it is well 
produced and reasonably priced; the type-face is smaller and more attractive 
than in the third edition and the general lay-out much improved; finally, it is 
heartening to see a book on Roman law reach a fourth edition. 


L. Nevie Brown. 
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THE SOUTH AFRICAN SENATE' 


THE primary purpose of the Senate Act, No. 58 of 1955 (recently 
declared valid by the South African Appellate Division *), was to 
enable the Nationalist Government to circumvent the entrenched 
provisions of the South Africa Act, 1909. Taken with its sequel, 
the South Africa Act Amendment Act, No. 9 of 1956, the effect was 
virtually to remove the few elements of rigidity that existed in the 
South African Constitution. An inevitable by-product of this 
* constitutional’? revolution was the radical transformation 
brought about by the Senate Act, 1955, in the constitution, purpose 
and stature of the Senate itself. For a thorough appreciation of 
this far-reaching measure, it is necessary to start with the Senate 
created in the original South Africa Act. 

At the time of Union the four colonies all had bicameral parlia- 
ments, but for some of them this was a fairly recent innovation.’ 
To small communities an Upper House often appears to be a 
cumbrous and needlessly expensive luxury. At that juncture, too, 
Upper Houses tended to be out of favour because the conflict 
between the Lords and the Commons was looming ahead in the 
United Kingdom.‘ Among many of the delegates to the National 


1 Professor L. M. Thompson has kindly put parts of his important projected 
publication on The Unification of South Africa at my disposal, and I am greatly 
indebted to him for much of my information. As his book 1s not yet in print, 
my citations from it cannot refer to pages. I have also had the benefit of 
personal discussions with him on many of the problems relating to the Senate. 
Collins v. Minister of Interior, 1957 (1) 8.A. (A.D.). 

Until 1893 when responsible government was introduced, Natal had only 
one chamber (Kennedy and Schlosberg, The Law and Custom of the South 
African Constitution. (1985), p. 25. L. M. Thompson, '' The Colony of Natal 
and the Closer Union Movement '" in Butterworth's S. A. Law Review, 1955, 
p. 82). The two republics also favoured single chambers, but the Transvaal 
changed over to two Houses in 1890 (Kennedy and Schlosberg, op. ctt., 
p 86). The Transvaal second chamber was rather peculiar in character. 
Called the Tweede Volksraad, 1+ was only allowed to legislate upon certain 
matters, and its measures could be altered by the First Volksraad. On the 
other hand it had no right of revision or notification of laws passed 
by the First Volksraad (Law 4 of 1890). The Orange Free State only 
obimñed a second House as a Crown colony in 1907 (Ibid., p. 37). The 
Cape, however, had two Houses, both directly elected, since the inception of 
representative government in 1858. 

4 Mandelbrote, Cambridge History of the British Empire, Vol. 8, p. 681. 
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Convention there was therefore no great enthusiasm for, and in some 
individual instances a strong inclination to oppose, bicameralism. 
Others, however, saw in an Upper House a device for protecting the 
smaller colonies against the larger, and for watching over the 
interests, of the coloured races, who would not be fully represented 
inthe Lower House. The delegates, however, soon became reconciled 
to bicameralism and in the result a Senate emerged from the Con- 
vention which not only embodied the traditional features usually 
associated with the Upper House as a house of review and a house 
of elderly statesmen, but was injected with several elements of 
federalism, and was to some extent made guardian ôf the Constitu- 
tion and watchdog of the unrepresented coloured races. The 
following features of the Senate bring out these aspects clearly. 

1. As a house of elders and review, a higher minimum age was 
laid down for Senators, viz., thirty,* and a property qualification, 
namely, ownership of immovable property in the Union to the 
value of £500 over and above any special mortgage,” was introduced 
for elected (but not for nominated) Senators to ensure, no doubt, 
that those elected would be of the gens arrivés. At the same time, 
the Senate was to some extent to be free from the immediate 
influence of the mass of the electorate, and an indirect means of 
election was decided upon.* Some of the members were to be 
nominated by the Government? in order to include, it was hoped, 
* men prominent in the life of the nation who would otherwise be 
lost to politics,” 1° on the model of the House of Lords. The 
others were to be elected at the outset by the two Houses of each 
colonial legislature, and thereafter vacancies were to be filled by 
election by the Provincial Council&!! After ten years election was 
to be made by an. electoral college consisting of members of the 
Provincial Council and members of the Lower House for each 
province. All Senators would hold their seats for ten years. Lord 
Brand has described the composition of the Senate as a compound 
of the principles of the Canadian and the American Constitutions.** 
The dangers of government control and patronage inherent in 
nomination were neutralised by a system of indirect election, which 
8t the same time was to serve provincial interests. 

2. The system of equal representation for all provinces was 
adopted by allotting eight members to each of them.“ This was a 
great concession by the Cape, tben the biggest ànd most populous 
eolony, in favour of the other colonies, in particular Natal and the 


5 Cf. Walton, The Inner History of the National Convention, pp. 162-168. 
5 §.A. Act, s. 26 (a). 

T s, 26 (e). 

8 See F. 8. Malan, Konvensie-Dagboek, 1908-1909, p. 61. 

? s, 24 (i). 

19 Brand, The Union of South Africa, p. 64. 

11 g. 24 (ii). 

12 g, 25 (1). 

13 Brand, op. ett., p. 67. 

14 gg, 24 (m) and 25 (i). 
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Orange Free State, which then and to this day return approxi- 
mately only one quarter of the number of representatives in the 
Lower House returned by the two larger provinces. The Conven- 
tion felt that as Natal had been forced to yield in its opposition to 
& unitary constitution, equality of provincial interests could be 
safeguarded in the constitution of the Senate. 

8. The Senate was not to be a replica or rival of the Lower 
House, but was to represent a cross-section of the community on a 
more equitable basis than is usually secured by the direct election 
on a single-member constituency basis which had been eventually 
adopted for the Lower House. It was thought by many delegates 
that this would ensure greater independence from party polities in 
the Senate. Accordingly, it was decided that the Senators should 
be elected for each province on the basis of proportional repre- 
sentation, each voter having one transferable vote.!* This appears 
to have been regarded as a matter of fundamental importance and 
general agreement, and there was little discussion on it at the 
Convention," though a few delegates seemed to object on the 
ground of the complexity of the rules inherent in election by 
proportional representation. Moreover, while on many of the 
other questions concerning the Senate the final solution adopted was 
regarded by most as a temporary arrangement, it was expected by 
all that the matter of proportional representation would remain a 
permanent feature of the Senate’s constitution.!? 

4. At the instance of the President of the Convention, Sir Henry 
de Villiers (as he then was), who was strongly in favour of giving 
representation in the Senate to special interests such as the coloured 
races,*° an elastic and rather vague formula was adopted providing 
that half of the eight nominated Senators should be “ selected on 
the ground mainly of their thorough acquaintance, by reason of 


15 See Walton, op. ctt., pp. 160-161. Thompson, The Unification of South Africa, 
Ch. V, s. 7 (B). 

16 8, 184 of S.A. Act. : 

17 Malan, op. ctt., p. 75, says ıt was adopted without discussion although it was 
repeatedly mentioned during the Convention, and that penay only one 
voice was heard against it, that of John X. Merriman, Premier of the Cape. 
See also Thompson, Chap. 5, s. 7 (B). Prof. Eric Walker relates that the 
committee charged with making & final draft on the method of election to the 
Senate put forward & compromise on the theme of proportional representation, 
to the effect that each province should elect from eight to sixteen members 
under proportional representation, and that the Governor-General would then 
choose eight from among them (Lord de Villiers and his Times, p. 451) But 
this proposal was not accepted by the Convention which voted without dividin, 
for election by each province of eight members on a basis of proportiona 
representation (Thompson, loc. cit.). The committee's proposal would in 
practice probably have resulted in the provinces electing only eight members 
under proportional representation, for if the province elected eight government 
supporters or more out of the sixteen, the Governor-General might appoint all 
from the government party. The committee's original proposal would therefore 
in practice almost certainly have led to the same result as the solution accepted 
by the Convention. 

18 See Brand, op. cit., p. 66. 

19 Thompson, loc. cit. 

20 Malan, op. ct., p. 59. 
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their official experience, or otherwise, with the reasonable wants 
and wishes of the coloured races in South Africa.” 7* 

5. The Senate, not being directly chosen by the electorate, was 
to be less powerful than the House of Assembly, after the example 
of the House of Lords. An important convention that had evolved 
8s to the relationship between the Lords and Commons was enacted 
as part of the South Africa Act, namely, that Money Bills could 
only originate in the House of Assembly **: other provisions on 
Money Bills were taken over from the Australian Constitution." 
The Senate could not amend Money Bills; it could only approve or 
reject.4 ** Tacking on " was prohibited; Appropriafion Bills could 
deal only with appropriation and not other matters. Moreover, 
although the Senate could revise and delay legislation passed by the 
Assembly and even reject it, it was not expected to thwart the 
Assembly. In case of deadlock caused by rejection of & Bill in two 
successive sessions (one session in the case of Money Bills), & joint 
sitting of the two Houses could be convened,'5 and a simple 
majority in the joint sitting could adopt the Bill." In the majority 
of cases the Assembly because of its larger numbers would carry 
the joint sitting. 

6. The Senate was intended to be a more permanent and stable 
element of the legislature than the Assembly. The Senate was 
constituted for ten years as compared with five years in case of the 
Assembly.?* It could, after the first ten years, be dissolved simul- 
taneously with the Assembly but not alone.?* The reason for this 
latter provision was that the Senate should not be subject to 
dissolution whenever it rejected & Bill passed by the Assembly, for 
. this would render nugatory the power of delay, which it had under 
the deadlock clause. At the same time its dissolution in conjunc- 
tion with the Assembly was probably to ensure that the Senate did 
not get too out of touch with the Assembly and the electorate. On 
such dissolution the nominated members would not lose their seats; 
only the elected members would; the former continued for their full 
ten years.?! ‘ 

7. Although this consideration was probably not in the mind of 
the framers of the South African Constitution the Senate could in 


31 s, 94 (1i) of the S.A. Act 

32 g, 60. Buch a provision already existed in the Constitution of the Cape Colony. 

33 Thompson, loc. ott., Ch. 6, 8. 7 (D). 

24 8. 60. Cf. 8. 53 of Australian Constitution. 

25 s, 61. Cf. s. 68 of Australian Constitution. 

36 s, 68. This only partly followed the Australian Constitution, where before 
the joint session both Houses had to be dissolved and an election held. 

37 In the Austr&han Constitution an absolute majority 1s required. 

38 sg, 90 read with s. 25 of S.A. Act. 

39 g, 90. 

30 Beo Minutes of Proceedings of National Convention, p. 64. Merriman had 
moved thet if the Senate rejected the annual Appropnation Bill or a Taxing 
Bill, it may be dissolved. This motion was negatived by twonty-three votes to 
seven. See also Malan, op. ot., p. Ti. 

31 8, 25. 
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view of its composition fulfil the role of guardian of the Constitution 
as was suggested by Mr. Patrick Duncan (who was an adviser at 
the Convention) about sixteen years later. The fact that the 
Senate was to represent all sections of the community as well as 
certain special interests, would make it a more vigilant body for 
that purpose than the Lower House.** 

The lack of unanimity on several points, in particular that of 
equal representation for -all provinces in the Senate, led many 
delegates to regard the Senate as experimental. On the other hand, 
the experiment was to have a full and fair trial.* Some curious 
provisions wete thus laid down in the South Africa Act. The 
Senate was made indissoluble for the first ten years, except that 
vacancies could be filled.” At the end of that period Parliament 
* may provide for the manner in which the Senate shall be con- 
stituted,’’** but in the event of this not being done, the Act 
provided for the future Senate. The composition of the future 
Senate would be the same as that of the original Senate except that 
the eight elected Senators for each province were to be chosen by 
the members of the Provincial Council of that province, and the 
members of the Assembly elected for such province! These 
sections manifest another compromise—to make possible the recon- 
stitution of the Senate but with the hope that it would not be 
undertaken except by general agreement? As Schreiner J.A. said 
in the Senate Act case??: ‘the framers of the Constitution 
temporised.?? 

But those who hoped for no change were not to be disappointed 
for many years. Seven years after the Convention, in 1917, a Select 
Committee of the Senate was appointed to consider how the Senate 
should be reconstituted, if at all, after the first ten years of its 
existence. This Committee made a unanimous recommendation 
that the existing provisions of section 25 of the South Africa Act 
with regard to the future Senate should be modified, but the 
suggestions they made preserved several of the main features of the 


32 During the Senate Act debate in 1926. House of Assembly Debates, 1990, 
Vol. T, eol. 4217. 

33 "The final proposal of the drafting committee of the Convention was that the 
entrenched clauses could be altered by a two-thirds majority of the members 
of each House, but Gen. Botha then moved that ıt be a two-thirds majority 
of both Houses sitting together, and this was immediately agreed to without 
discussion; Walton, op. cit., pp. 64-55; Malan, op. cit., p. 78. n wheres 
thought this would make amendment easier, but he overlooked the t that 
the Senate was composed on a special basis. The reasons for his amendment 
are, however, not indicated in any of the accounts of the Convention. 

34 Walton, op. ctt., p. 165. 

35 g. 24 read with s. 20. The provision making the Senate indissoluble for the 

first ten years could not be repealed or altered by Parliament during that 

period (s. 152). 

8. 25. 

37 Ibid. . 

38 Those hoping for a change after ten jus were particularly hopeful that the 
desire for T of x MAG of the provinces would disappear by that 

Bren 


time. op. cit., p. 
39 Collins v. Minister of the pM 1957 (1) S.A. 552 (A.D), at p. 571. 
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original Senate. Equal representation between the provinces was 
to be continued, and election of Senators was to remain on the 
basis of proportional representation. The chief changes they 
suggested were that the nominated element in the Senate be 
reduced to the four members representing the interests of the 
coloured population, that election of Senators be by direct election 
by the electorate on the same franchise as for the House of 
Assembly but on a basis of proportional representation for each 
province, and that the Senate powers on Money Bills be increased, 
and in particular, that it be given the power of suggestion in connec- 
tion with such bills, that is to say, the right to returh a Money. Bill 
with suggestions for amendment to the House of Assembly.*^ The 
general desire, therefore, seemed to be to increase the power of the 
‘Senate vis-à-vis the House of Assembly, and for the rest to leave its 
basic features intact. After various debates in both Houses, the 
Smuts Government in 1020 decided to refer the whole question of 
reconstituting the Senate to a Conference under the chairmanship 
of the Speaker (Mr. C. Joel Krige), the Conference to consist of 
members of both Houses representing all parties. Some of the 
framers of the original constitution were members of the Conference, 
namely, F. S. Malan, J. X. Merriman, J. W. Moor, Sir T. W. 
Smartt. The Conference held ten sittings and its decisions were 
communicated by the Speaker in the form of a letter to the Prime 
Minister. The Conference by a large majority (fifteen to six) 
voted in favour of bicameralism and generally confirmed the resolu- 
tions of the 1917 Senate Select Committee. It made certain 
additional recommendations which were: 


(a) That the number of members of the Senate be increased 
so as to preserve as nearly as possible the ratio of one 
Senator to three members of the Assembly, as had been 
decided by the National Convention. 

(b) That the four nominated members should hold their seats 
for the same period as the elected Senators and be, like 
them, subject to a dissolution.** 

(c) That in addition to the eight directly elected Senators for 
each province, the balance be elected, also on a basis of 
proportional representation, by all the members of the 
Senate and of the House of Assembly together.** 


40 Senate Select Committee Report, No. 4 of 1918. The process of suggestion 
originated many years ago in South Australia and spread to other Australian 
states. (U.G. 65 of 1920, p. 60.) It is also found in the Australian Federal 
Constitution (s. 58). If the suggestion 1s not accepted by the Lower House, 
the Upper House would have to pass the Bill as origmally sent from the 
Lower House, or reject it. It is not a power of amendment. 

41 Published as U.G. 65 of 1920. 

43 The original total of the Assembly was 121 but provision was made in the 
South Africa Act for 14 to be increased to 150. See fpesker's Report, § 14. 

43 Ibid., § 15. 

44 Ibid., $$ 19 and 22 (8). 
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(d) That all Senators hold their seats for seven years instead of 
ten unless the Senate be sooner dissolved.“ 

(e) That the property qualification required of an elected Senator 
be discontinued.** i 


For the rest, the Conference wished to retain the provisions of 
the South Africa Act and reaffirmed that the Senate should not be 
dissolved alone but only in conjunction with the Assembly.“ Like 
the Senate Select Committee, the Conference favoured an increase 
in the power of the Senate which was to be achieved mainly by the 
system of direct election on a basis of proportional representation, 
each province‘to be a single electoral area. Its hope was also that a 
body so composed would be less amenable to packing by the party 
managers than was possible under the system of the South Africa 
AÀct.** The support for proportional representation was particularly 
strong, the purpose being to ensure a Senate largely independent 
of the Government and the Assembly and to promote the election 
of the best men whose services were available.5? 

None of these recommendations was ever implemented. The 
main objection was to the proposal that the Senate should be elected 
by the people, a suggestion which had been expressly rejected by 
the National Convention of 1909. The Government of the day 
under General Smuts decided not to go on with the scheme of the 
Speaker's Conference, considering that it would make the Senate 
too strong a body.5! No one pressed strongly for acceptance of the 
recommendations; there seemed to be general satisfaction with the 
existing Senate."'* In the result, the future Senate prescribed by the 


45 Ibid., § 29 (4) and $ 28. . 

46 Ibid., § 28. The main reason for this proposal was that the requirement was 
regarded as undemocratic and that ıt was not found in all the other Dominions. 

17 Ibid., $ 28. 

48 See U.G. 65-20, pp. 82-88 (memorandum by O. Clough, Clerk of the Senate). 

19 Ibid., § 18. The voting was twelve to five in favour. U.G. 65-20, p. 29. 

59 Memorandum quoted, note 47, p. 85. 

51 fee statement by General Smuts (as Leader of the Opposition) in the Senate 
Act debate of 1926. Assembly Debates, 1926, col. 4563. No Hansard reports 
were printed in South Africa durmg the years 1016 to 1928, but in the type- 
written reports of the Senate debates, Smuts (then Prime Minister) in a 
debate on May 15, 1922, 18 reported as saying that direct election of Senators 
was an impossible proposition. An elected Second Chamber, no doubt, would 
demand greater powers, particularly over Money Bills. See note m Journal 
of Comparative Legislation, Vol. 5 (1928), pp. 184-185. 

518 The absence of Hansard reports at this period has made it difficult to trace 
the reaction to the Speaker's Conference Report. In the Assembly not even 
writen or typewritten reports of debates were kept. According to the Gape 
Times of May 21, 1921, Smuts made a statement in the Assembly that the 
Conference was a very valuable report but that after dissolution of the Assembly 
and Senate in October, 1920, the general election which followed early in 1921 
had brought in a Senate under the existing s. 25 which must be regarded as a 
good body. (This Senate gave hım a comfortable majority.) There were too 
many items, he seid, in the Report that were most contentious, and the govern- 
ment would not implement the Report. No further debates followed in the 
Assembly. In the Senate (according to the typewritten reports) Senator Stuart, 
a nominated Senator, moved on May 15, 1922, that the Report be implemented. 
He found it difficult to find a seconder, and Senator Whiteside, who eventually 
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South Africa Act automatically came into being. As already seen, 
this body did not differ materially from that inaugurated with 
Union. 

The experience of the first ten years was that the Senate fulfilled 
the objects for which it was constituted. It was not a strong 
Senate, but came to consist of men of substance and of mature age, 
and fulfilled its role as contemplated by the National Convention. 
During this period no disagreement upon any important question 
occurred," though this was also due to the fact that the Senate, 
contrary to the intention of its framers, had come to be constituted 
on party lines, and casual vacancies were nearly sll filled from 
party ranks." After 1920, the party character of the Senate 
became more pronounced because the electoral colleges were now 
even more party political in composition."* In practice the elec- 
tions were rigidly controlled by the party caucus.'5 Nevertheless, 
some members particularly those nominated to represent the 
coloured races frequently voted against the Government.5* 

In the 1924 election a coalition of the Nationalist Party and the 
Labour Party (the Pact Government) defeated the Smuts South 
African Party, and the new Government faced a Senate which had 
not been dissolved simultaneously with the Assembly and in which 
the new Government therefore had a minority. According to 
section 20 of the South Africa Act this Senate would remain for 
another five years unless the Assembly was also dissolved. In 
1925 the Senate rejected the Mine and Works Amendment Bill 
(known as the Colour Bar Bill, which was only passed by joint 
session under section 68 in the 1926 session. An Electoral Bill 
of 1925 led to a disagreement between the two Houses and it only 
became law in the following session, though without having to use 
the machinery of a joint sitting.5* There was a deadlock on the 
Flag Bill, but this was later settled by agreement." The Senate 
also failed to pass the Precious Stones Bill in 1925. But perhaps 
the greatest bone of contention was over the number of 


supported him, spoke in favour of only one House elected by proportional repre- 
sentation. Only a few Senators took part in the debate, and Smuts stated that 
the country was satisfied with the existing Senate (see also note 51). The 
motion was defeated by 20 votes to 12 and thereafter the matter was never 
again raised in the Senate or the Assembly. 

52 See memorandum in U.G. 65-20, p. 27. 

53 Casual vacancies for the first ten years were filled by election by members of 
the Provincial Councils, which also assumed a party complexion contrary to 
the intentions of the National Convention. In fact, a Council usually selected 
one of its members to a vacant Senatorship. U.G. 65-920, p. 79. 

54 i.e., Provincial Councillors plus members of the Assembly for the province. 

55 See Mandelbrote, op. cit., p. 675. 

56 6.9g., W. P. Schreiner. Mandelbrote, op. cit., p. 681. 

57 See Kilpin, Pariamentary ee (2nd ed.), p. 188. Verloren van Themaat, 
Staatsreg, p. 208. The Bill became Act 25 of 1926. 

55 Kilpin, ibid., in notis. 

59 Mandelbrote, op. ctt., p. 688. Kilpin, op. cit., p. 184. 
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amendments moved and passed in the Senate. In one case the 
Minister of Justice (Tielman Roos) withdrew a Bill.*° 

Although the Opposition claimed that the Senate was merely 
fulfilling its role as a House of revision and reconsideration in these 
Bills,** the Pact Government wished to reform the Senate but in a 
manner quite different from that suggested by the Speaker's Con- 
ference of 1920. It secured the passage of the Senate Act, 1926. 
This Act *? gave the Governor-General power to dissolve the Senate 
within 120 days of “ any dissolution of the House of Assembly.” 
This provision was introduced as an exception to section 20 of the 
South Africa Act which prohibited dissolution of the Senate alone 
and which was not being repealed. The object was to give a newly 
elected government the opportunity to change the party make-up 
of the Senate in its favour without the risk of & completely fresh 
election of members of the Assembly.*? The time limit of 120 days 
was imposed by the Government as a gesture of fairness. A 
further clause of the 1926 Act altered the provision of the South 
Africa Act that government-nominated members did not lose their 
seats on dissolution. In addition it was laid down that they. would 
vacate their seats whenever there was a change of government, even 
though the whole Senate was not dissolved.*5 The latter provision 
was designed to give a new Government a working majority, if 
possible, without dissolving the Senate.** 


The effect of the 1926 Act was to increase the party complexion 
of the Senate and to ensure a majority in it for the Government 


60 The Immorahty Bill of 1926 punishing extra-marital intercourse between 
European and African was withdrawn after the committee stage in the Senate. 
Bee Senate Debates, 1926, cols. 486-486. It only came on to the Statute-book 
in the next session 

61 Thus ıt was stated that m rejecting the Colour Bar Bill the members nominated 
to represent the interests of the coloured races did no more than their duty. 
Beo Speech of Mr. Joel Krige (then ex-Bpeaker) in Assembly Debates, 1926, 
col. 6. 

62 For a copy of the Aot and a commentary, see Kennedy and Schlosberg, op. 
cst., pp. 245-247; May, 2nd ed., of above, pp. 178—180. 

63 As required by s. 20. At the same time, of course, it gave a retiring govern- 
ment the option not to dissolve the Senate when dissolving the Assembly, 
because 1t knew that if it was returned after the election, ıt could then decide 
whether it was worth dissolving the Senate. Indeed, the Act as it stands gives 
such a government two chances. Even if it has dissolved the Senate before 
the election, it may, within 120 days after the election, again dissolve the 
Senate. This may be useful if there has been & favourable swing at a 
Provincial council election in the interim. In the debate in the Assembly, the 
Prime Minister thought the latter power should apply only to the case where 
the Assembly hss been dissolved alone, but this does not appear in the Act. 
See Assembly Debates, 1026, col. 4890. 

64 Indeed, there was no dissolution of the Senate under this Act till after the 
general election of the Assembly in 1929. Kennedy and Schlosberg, op. ctt., 
p. 248. In the meantime two further Acts had to be passed by joint sittings 
under s. 63, the Precious Stones Act of 1927 (which had been rejected m 
1995—see text above) and the Iron and Steel Industry Act in 1028. In both 
cases tho Senate had made amendments which the Assembly would not accept. 
Kılpın, op. cit., p. 183; Van Themaat, op. cit., p. 298. 

*5 Bubject to these two new clauses, nominated Senators still held office for ten 

ears. So, indeed, did elected Senators. 

es Seo Kennedy and Schlosberg, op. cit., p. 247; May, op. cit., p. 179. 
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of the day." It would, however, still give substantial representa- 
tion to the minority as election continued to be by proportional 
representation by the electoral colleges of the provinces. Perhaps 
its most undesirable by-product was that it would ensure the 
nomination by the Government of eight Senators who would simply 
be Government faithfuls,°® whereas the National Convention had 
intended nominated Senators to be men of substance and indepen- 
dent judgment. Also the group of four members nominated to 
represent the interests of the coloured races now came to consist 
of men who supported the non-European policy of the Government 
of the day.'* Indeed, in some cases knowledge of And interest in 
the problems of the coloureds were hardly considered as relevant for 
appointment.” Nevertheless, after 1926 the Senate became 
inereasingly the body in which non-European interests were to be 
represented. When the Africans in the Cape were deprived of their 
franchise on the common roll in 1986, it was at the same time 
enacted that four Europeans would be elected by Africans to repre- 
sent them in the Senate, and for this purpose the Union was 
divided into four constituencies." Such Senators are elected for 
five years and do not vacate their seats on dissolution of the 
Senate.” In 1946 provision was made for two European- Senators 
to represent Indians in the provinces of Natal and Transvaal; one 
was to be nominated by the Governor-General on the ground of his 
acquaintance with the wants and wishes of Indians, the other to be 
elected by Indian voters on a separate roll? Owing to non- 
co-operation from the Indians these provisions of the Act were not 


*' In the Bill submitted to the Assembly there was also a clause to alter s. 68 
(the deadlock clause) of the S.A. Act. Zt provided that if the Senate reject a 
Bil, then if the Assembly passes ıt in the next session, it became law. The 
necessity of a Jont sitting would thus be eliminated. This clause was, 
however, dropped by the Government in the Senate as the Opposition majorit 
there had shown an attitude of compromise on the Bill. Senate Debates, 1926, 
cols. 1202, 1960: also Assembly Debates, 1926, cola. 4915 et seq. 

es This trend was already evident before 1996, but the Act intensified it. 

*? Kennedy and Schlosberg, op. cit., p. 247. 

70 The classic instance occurred under the Hertzog-Smuts United Party Govern- 
ment. A cabinet minister who was not returned to the Assembly at the 
election ın 1938 was nominated to fill a vacancy in the Senate to represent 
the interests of the coloured races. Two other ministers resigned from the 
Government because they considered him unqualified for such nomination and 
objected to such an appointment on constitutional grounds. May, op. cit., 
8rd ed., p. 89. 

71 Representation of Natives Act, 1986 (passed by two-thirds majority of both 

Houses sitting together in terms of ss. 35 and 162 of the Sout. ica Act). 

For method of election see May, op. cit., Chap. 15. These seats 1n the Senate 

were m addition to the three seats in the [iem a created by the Act for 

Native voters m the Cape no longer on the common roll. May, 8rd ed., 

p 101 et seq. 7 
ese Senators had the same nghts and privileges as well as duties as other 

Benators except that they could not form part of the electoral colleges for 

election of Senators. 

73 Asiatic Land Tenure and Indian Representation Act, 1046. This was to 
compensate for removal by the Act of the limited franchise Indians had in 
Natal. At the time there were two Indians on the common roll in Natal. 
The disenfranchisement was probably in conflict with sections 85 and 152 of 
the S.A. Act which required a two-thirds majority of both Houses, but the 


72 
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given effect to, and they were subsequently abolished by the 
Nationalist Government which came into power in 1948.'* When 
the mandated territory of South West Africa was given representa- 
tion in the Union Parliament, in 1049,'5 four additional Senators 
(Europeans) were provided for, two to be elected on a basis of pro- 
portional representation by an electoral college of South West 
Africa '* and two to be nominated by the Governor-General, one of 
them aecording to the formula that he be acquainted with the 
reasonable wishes and wants of the coloured races of the territory. 
They all hold office for ten years, have full rights in the Senate 
and are subjett to the provisions of the Senate Act, 1926. 

At the time of the enactment of the Senate Act, 1955, the 
Union Senate therefore consisted of forty-eight members. 

As the paramount aim of the 1955 Act was to give the 
Government the necessary majority for purposes of the entrenched 
clauses, the pattern for the Senate established by it was bound 
to verge on the arbitrary, and the grounds on which particular 
features were introduced are not clear. When introducing the 
Bill in the House of Assembly, the Minister of the Interior, 
Dr. Dónges, did attempt to justify some of the changes, but did 
not give a positive basis for the new composition of the Senate. 
The Senate in session at the time of the Act ’’ would be dissolved 
by proclamation by the Governor-General, and all sitting members 
would thereupon immediately vacate their seats.'" The new Senate 
was to be composed as follows: 

1. The number of nominated Senators would be doubled from 
eight to sixteen," and eight of them were to be selected on 
the ground of their acquaintance with the reasonable wants of the 
coloured races." As already seen, this qualification would not 
prevent the nominees being supporters of the Government native 
policy. 

2. The number of elected Senators was increased by giving 
each province a representation of one-fifth of the total number of 
members of Parliament and members of the Provincial Council,*! 
no province to have less than eight Senators. According to the 
present delimitation the Cape becomes entitled to twenty-two 


Act was only to come into operation by proclamation and no such proclamation 
was ever issued. See Harns v. Minister of the Interior, 1952 (2) S.A. 428 
(A.D.), at p. 472. 

74 Act 47 of 1948. See May, op. ost., 2nd ed., pp. 120-180 and 809. May, 
8rd ed., p. 85, n. 15. 

73 §.W.A. Affairs Amendment Act, No. 28 of 1949, s 30. See May, 3rd ed., 


. 85. : 
78 The college consists of members of the Legislative Assembly of South West 
Africa and the members of the Union Assembly elected by the territory. 
17 A copy of the Act is given as Appendix 62 in May, op. cıt., 8rd ed., pp. 642- 
647 


78 s. 1. Senators elected under the Native Representation Act, 1986, were not, 
however, affected. Bee below. 

79 g, 9 (1) (a). 

80 s. 8 (2). 

31 For the relevant figures, see May, 3rd ed., p. 86. 
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Senators, Transvaal twenty-seven, and the other two provinces to 
eight each. No indication is given as to why the fraction of one- 
fifth was taken, but it is possibly due to the fact that such a frac- 
tion gave each of the two smaller provinces approximately its 
minimum of eight Senators. This provision does away with the 
equal representation which each province had enjoyed since Union, 
thus removing one of the protective devices introduced for the 
smaller provinces. 

8. The electoral colleges for elected Senators continue to be as 
before *! but election will now be by “ majority vote each voter 
having one non-transferable vote for each Senator tobe elected.” ™ 
That means that election will take place by means of a bulk vote 
and would give the majority party in the province all the seats in the 
Senate for that particular province. This provision did away with one 
of the most fundamental features of the Senate, that of election by 
proportional representation,*®* and furthermore completely eliminated 
Senate representation of the minority in a particular province. 
The new system of election makes the Senate quite unrepresentative 
of the political strength in the country. A direct majority vote can 
only reflect the strength of political parties if there is a reasonably 
large number of constituencies, but not if there is a single large 
constituency such as the provinces of South Africa. In order to get 
any representation & party must win a majority of the parliamen- 
tary and Provincial Council seats in the province. The new system 
also ensures that in most cases the majority party in the Assembly 
gets a vast and disproportionate majority in the Senate,*5 except 
where the opposition parties have the majority of parliamentary 
and Provincial Council seats in one.of the larger provinces. 

4. South West Africa retained its two nominated Senators and 
its two elected Senators, but the latter were now similarly to be 
elected by direct majority vote of the South West Africa electoral 
college instead of by proportional representation.* 

5. The position of Senators elected to represent Africans under 
the Native Representation Act is not affected at all by the Act. 


82 i.e., members of the Provincial Council plus members of the Assembly for that 
rovince. 8. 2 (2). 83 g, 4 (8). 
84 The only reasons given for this change by the Minister introducing the Bill 
were that at the National Convention proportional representation was rejected 
for elections of the Assembly, and that at the Speaker's Conference of 1920 
two persons who had been members of the National Convention voted against 
proportional representation for the Senate. Assembly Debates, 1957, cols. 
6009-6011. Note that voting by proportional representation for the new Senate 
18 retained where there is a tie after an election by direct majority vote, and 
if there 1s still & tie, the election is decided by the drawing of lots. s. 4 (4). 
85 In the first election under the new Act, the Government (National Party) which 
had a majority of twenty-nine in the Assembly obtained fifty-seven Senators 
for the provinces (twenty-seven for Transvaal, twenty-two for the Cape 
Province, eight for the Orange Free State) and the main Opposition (United 
Party) only eight for Natal. With the addition of sixteen nominated Senators 
and four Senators for South West Africa, the Government had seventy-seven 
seats in the Senate, as against twelve of the Opposition (8 U.P. for Natal, 
us representatives elected by Natives). See May, op. oit., 8rd ed., p. 74. 

56 s. 10 (b). 
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Neither did they lose their seats when the dissolution of the 
previous Senate was enforced by this Act.*" 

The above modifications were introduced in order to achieve 
the necessary majority for purposes of the entrenched clauses. 
Other changes were, however, made by the Senate Act. 

(a) The property qualification of £500 laid down by the South 
Africa Act was dispensed with.** The reason given by the Govern- 
ment for this change was that it was recommended by the Speaker’s 
Conference of 1920, but the Opposition alleged that it was to make 
room for party organisers in the Senate.** 

(b) The dfration of the Senate was reduced from ten to five 
years, and every Senator, nominated or elected, will hold his seat for 
five years. Again, the reason given for the change was that the 
Speaker’s Conference had suggested seven years." The change was 
bound to bring the Senate into closer alignment with the 
Assembly. 

(c) Except in relation to the above, the Senate Act, 1926, was 
otherwise retained, but additional power was given for the Senate 
to be dissolved within 120 days from the expiry of the term of 
office of a Provincial Council.** 

(d) During the second reading debate on the Bill in the House 
of Assembly, members of the Opposition showed that under this 
Bill a new government which had obtained a majority in the House 
of Assembly might still be in a substantial minority in the Senate, 
even if advantage were taken of the power of dissolution of the 
Senate under the 1926 Act.” Accordingly, the power to dissolve 
after expiry of the term of a Provincial Council, referred to above,** 
was introduced but in addition a section was inserted repealing the 
deadlock clause (s. 68) of the South Africa Act, and substituting a 
section similar to the provisions of the Parliament Act, 1911, of the 
United Kingdom. It is now provided that if the Senate rejects or 
fails to pass a Bill passed by the Assembly in two successive 
sections, such Bill may be presented for the Governor-General’s 
assent and shall become an Act of Parliament without the approval 


87 gg. 1 (1) (b) and 2 (2). See note 78, supra. $8 s, 5. 

89 Bee Assembly Debates, 1955, cols 6006-6007. 

20 gs, 8 (1), 4 (1), 9 and 10 (a). If the seat of a Senator becomes vacant, the 
successor will hold the seat until completion of the period of his predecessor. 
s8. 8 (3) and 4 (2) 

91 See Assembly Debates, 1955, col. 6007. 

92 g, 1 (2). The Senate Act, 1926 (see above) provided only for dissolution of the 

Senate within 120 days of dissolution of the Assembly. See note 94, tnfra. 

For example, where the new Government gets an overall majority m the Union 

without getting a majority ın the two ine ip provinces. See examples given 

by Mr. Easton and Mr. Lovell, Assembly Debates, 1955, cols. 6216 and 6884. 

In such & case it might not even get a majonty in a joint sitting of the two 

Houses. 

34 Even if the new Government after a general election obtained & majority in 
the Assembly in the larger provinces, ıt might still have a minority in the 
Senate, 1f the Provincial Councils remain constituted as they were before the 
election. Normally, Provincial Councils dissolve a year after a general 
election for the Assembly. Bee example by May, op. ctt., 8rd ed., p. 77 and 
van Themaat, op. ctt., p. 269, n. 28. 
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of the Senate. In the case of a Money Bill, rejection by the Senate 

in one session will permit the Bill to become law.” 

It can be seen, therefore, that the new Senate Act which was 
strongly opposed by the non-Government parties has completely 
transformed the face of the Senate. The Senate has in one fell 
swoop been increased in number from forty-eight to eighty-nine, 
and now stands in a ratio of one to two to the Assembly instead 
of the previous one to three. The Act eliminated equal provincial 
representation as well as election by proportional representation. 
It made the Senate of shorter duration and more readily subject to 
dissolution by the Government in power. The Sefiate has more 
than ever ceased to be composed of mature and independent men 
who could provide a more stable and permanent element in the 
legislature. In its new composition it is also bound in most cases 
to give the Government an unreal majority out of all proportion 
to its majority in the Assembly, and virtually to eliminate the 
Opposition. The Act has thus rapidly intensified the party 
complexion of the Senate, so that today it is a pale reflex, a mere 
registering machine of the House of Assembly. From such a body 
little can be expected in the way of revision and checking of hasty 
legislation, Jet alone of acting as guardian of the constitution. All 
the features introduced by the National Convention have gone 
except the minimum age limit of thirty, and it is small consolation 
to be told that the Act merely brought to a logical conclusion 
the general trend already evident in the Senate during its first forty- 
five years.?' The fact remains that despite its composition on party 
lines, the Senate for the whole of that period gave opportunity for, 
and often ensured, expression of the hopes of the framers of the 
Constitution and gave fair representation to the minority. Perhaps 
the only element that has now achieved greater strength and 
importance in the Senate is the representation of the coloured races. 
With the official Opposition strongly diminished in numbers the 
elected native representatives have felt a greater need than before 
to step into the breach." But that apart, there is already 
evidence that the Senate will in the normal course of things become 
the applauding gallery of the government in power, like the Senate 
of the Roman Principate which, having been enlarged and 
strengthened by the emperors in the first instance, rapidly became 
their echo and was.soon eclipsed. Many Government spokesmen 
95 g, 7 of Benste Act, 1955, substituted a new s. 68 of S.A. Act. 

86 Bee note 85, supra. The only exceptions would be where the Opposition 
obtains an electoral college majority ın one or both of the larger provinces. 

97 Bee van Themaat, op. ct., p. 270. 

98 See remarks of May, op. cit., 8rd ed., pp. 107-109. Of course, the Senators 
nominated to represent the interests of coloured races have for some years 
simply represented the official government view. With a return to more normal 
policies, 1t is possible, however, that the nominated element will regain its 
true role. It is mteresting to note that under the Separate Representation of 
Voters Act, 1951 (originally declared invahd by the court and now revalidated 
—8ee Act 9 of 1956), an additional European Senator is to be nominated on 


grounds of his acquaintance with the reasonable wants of the Cape coloured 
community (s. 7), thus raising the number of the Senate to ninety. 
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have admitted that the Act goes much further than they would 
have liked (see Dr. Dónges, Minister of Interior, Assembly Debates, 
1955, col. 6015) but, nevertheless, the most recent announcement 
is that the new Senate will stay. To some circles, no doubt, 
nothing would be more desirable, and one can expect the cry for 
unicameralism to make itself heard more in the Union. There is 
not place here to pursue the argument of bicameralism against 
unicameralism except to say that it would be against the tradition 
of many years, enshrined by the South Africa Act and reinforced 
by the Speaker’s Conference of 1920, to abolish the Senate. 
Whether a sittgle chamber legislature is legally feasible under the 
South African constitution is another matter, which requires 
separate discussion. 


POSTSCRIPT 

Since going to Press, a scheme for reform of the Senate has 
been announced by the United Party, the chief Opposition party, 
as part of its programme for the 1958 general election. The full 
text has not been released and the account which follows is based 
on newspaper reports of the statements of United Party spokesmen. 
The scheme is rather involved, and apparently has not yet been 
finally worked out. It is proposed to increase the number of 
representatives elected by Africans from the present four to six 
white Senators and to introduce six elected white representatives 
for the Cape coloured, at the same time doing away with the present 
system of Senators nominated by the government on the ground 
of their special knowledge of the wishes and wants of the non- 
Europeans. The four provinces will each elect eight Senators as 
in the pre-1965 Senate, and there will be eight Senators nominated 
by the government. The number of Senators for South West Africa 
will be reduced from four to two who will be elected. Provincial 
and S.W.A. Senators will be chosen directly by the electorate of 
each province (instead of the present electoral colleges) on the 
basis of proportional representation. Ordinary legislation will have 
to be passed not only by a majority of the Senate, but also by 
a majority of Senators representing the white electorate (including 
the nominated Senators), thus introducing a white veto. Legisla- 
tion on certain constitutional matters which are as yet unspecified 
but which will include the franchise will require a two-thirds 
majority of elected Senators (excluding the nominated Senators). 
This has been described by United Party spokesmen as providing 
a de facto entrenchment in constitutional matters, but it is difficult 
to see how such an entrenchment as well as the white veto will be 
legally feasible under the present virtually completely flexible 
South African constitution. 

The scheme appears to have a three-fold purpose. Firstly, to 
reverse the present trend of affairs in respect of the Senate and 
to restore its prestige. A return to some of the pre-1955 features 
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such as equal provincial representation of the provinces and reduc- 
tion of the S.W.A. representation is therefore proposed. The direct 
election of Senators provided in the scheme is an innovation. It 
will no doubt increase the influence of the Senate and might even 
make it a serious rival of the Lower House, as was feared by some 
members of the National Convention and was typified by the 
reaction of General Smuts to the recommendation of the Speaker’s 
Conference of 1920 in favour of direct election (see note 51 above). 
Such election of Senators on the basis of proportional representation 
may mean that like the United States senator, a South African 
senator can afford to think in far wider terms thah the average 
member of the Assembly elected on a constituency basis and be 
relatively free of the party managers—see note 48 above. There is 
here a distinct possibility that the proposed Senate may become 
more than a house of review and check on hasty legislation. More- 
over, the presence of twelve Senators representing non-whites will 
serve to rivet the attention of the electorate on the Senate perhaps 
more than the Assembly, where the non-white representation will 
be much smaller. 

The second purpose seems to be to use the Senate to meet non- 
white demands for better representation in Parliament. This will 
continue the tradition that started in 1986 with the election of 
representatives for Africans. 

Thirdly, there is & clear purpose to increase substantially the 
role of the Senate as a guardian of the constitution. Even assum- 
ing that the two-thirds majority proposal provides no constitutional 
guarantee from a legal point of view, the presence of twelve elected 
representatives of non-whites constituting approximately a quarter 
of the total membership of the House will, provided some white 
co-operation is forthcoming as has been the position to date, help 
a great deal towards safeguarding the interests of the non-whites, 
particularly in protected constitutional issues. A large propor- 
tion of the white electorate and of its representatives has to date 
Shown some regard for protection of guaranteed constitutional 
rights. Die Burger, September 17, 1957, has pointed out that a 
two-thirds majority excluding nominated Senators would entail a 
vote of Senators representing sixty-six per cent. of the white 
electorate, and thus provide what is virtually a black veto in 
constitutional matters. 

The main criticism by the present government of the scheme 
has been based on the ground that the scheme will make it difficult 
for a government with a majority in the Ássembly to command a 
majority in the Senate. On the basis of present political divisions 
in the Union, direct election by proportional representation will 
return & more or less evenly balanced number of the two main 
political parties, and even with the power to nominate Senators, a 
government might have to seek the support, or at least the acquies- 
cence, of the Senators representing the non-Europeans. Indeed, it 


Nov. 1957 THE SOUTH AFRICAN SENATE 565 


has been said that the scheme provides for a coalition of the United 
Party and non-white representatives against the Nationalists, the 
present government party (Die Burger, September 18, 1057). The 
United Party, however, announced subsequently that it would 
restore the system of joint sittings which existed before 1955, but 
that a joint sitting would not be competent in those constitutional 
matters which are to be entrenehed. Certainly under the scheme 
a government which has not the confidence of the non-whites might 
find governing a little awkward and might have to resort frequently 
to joint sittings, as the Pact government was forced to do in several 
instances between 1924 and 1929 (see above) But government, 
though more impeded, will not necessarily be impossible (cf. the 
House of Lords parallel and see s. 7 of the Senate Act, 1955— 
see notes 98-95 above). It may be the price that has to be paid 
in order to give the non-white a greater voice in the government of 
the country. 

Another criticism of the Nationalist Party is that the nominated 
Senators would be half-Senators in that they will not have a vote 
on protected constitutional matters, but this is a matter which 
could easily be straightened out. My own criticisms of the 
scheme would be directed against the unnecessary and undesirable 
white veto, which together with the rather tardy and inadequate 
recognition of African representation in Parliament, the exclusion 
of Indian representation, and the prohibition of non-white members 
of the Senate, makes the scheme largely unacceptable to non-white 
opinion. (It should be noted, however, that the United Party 
proposes to restore the Cape coloured franchise though with higher 
electoral qualifications.) But these, apart from the white veto are 
political considerations. From a constitutional point of view, 
leaving aside the question of the legal efficacy of the proposed 
entrenchments, the scheme would enhance the stature of the Senate. 
Such a Senate would compel attention in every respect of its activi- 
ties, and most probably attract Senators of ability and distinction. 
It would be more than a house of review; it could serve as a vital 
check upon the despotic tendencies and unrepresentative actions of 
any.government. It may well be that such a Senate, though only 
a small forward step in political development, is what the Union 
needs under present conditions to restore confidence, and provide 
some attempt to protect minority interests. And rigidity in the 
South African constitution is no doubt urgently necessary. Several 
aspects of the scheme, however, and in particular the proposed 
system of entrenchment, need closer investigation and more precise 
formulation, others such as the white veto need complete revision. 
Above all, this scheme should be regarded as a step to regain and 
protect past achievements, not as the complete answer to future 
constitutional and politieal developments. 

g B. Bemarrt.* 
* W. P. Schreiner, Professor of Roman Law in the University of Cape Town. 

Vor. 20 87 


RECENT DEVELOPMENTS IN NULLITY 
JURISDICTION 


Tue decision of the Court of Appeal in Ramsag-Fairjan v. Ramsay- 
Fairfaw* and the Report of the Royal Commission on Marriage and 
Divorce * appear to call for a re-examination of the vexed question 
of jurisdiction in nullity in the conflict of laws. "Thé present article 
is not intended as a commentary on the Report and the Draft Code 
(Jurisdiction and Recognition *) appended to it; its object is rather 
to consider some of the main proposals in relation to the problem 
as a whole. 


Distincrion Berween Vor AND VorpABLE MARRIAGES 


The Code proceeds on the assumption that a distinction must be 
made between void and voidable marriages for the purpose of 
defining jurisdiction. This distinction was not drawn by the 
ecclesiastical courts the competence of which was in all cases deter- 
mined by the residence of the respondent.‘ It was the judgment 
of Bateson J. in Inverclyde v. Inverclyde * which first imported it 
into the field of private international law. The learned judge 
thought that the difference between suits for the annulment of a 
voidable (as opposed to a void) marriage and suits for the dissolu- 
tion of a valid marriage was merely one of form and that in 
both jurisdiction should be confined to the court of the domicile. 
This reasoning was rejected in two undefended cases decided in 
1944, Easterbrook v. Easterbrook* and Hutter v. Hutter,’ and in 
1956 in the most recent decision of the Court of Appeal on the 
subject, Ramsay-Fairfaw.* In all of them the facts were similar; 
the residence of the parties was in England though their domicile 
was abroad, and the marriages were challenged on the ground of 
wilful refusal to consummate. The similarity between voidable 
marriages and those open to dissolution is especially close in the 
case of wilful refusal, and yet in all of these decisions the court 
assumed jurisdiction on the basis of residence, refusing to draw any 


1 [1956] P. 115. 

3 Qmd. 9678 (1956). Hereinafter referred to as '' Report." 

3 Appendix IV. Hereinafter referred to as '' Code." It should be noted that 
whilst the Report and the Code apply to both England and Scotland, this 
paper is written with reference to England alone. For a general account of 
the Report, see W. Latey, (1056) 5 I.C.Li.Q. 499. 

4 Infra, p. 677. 

5 [1981] P. 20. 

* [1944] P. 10. 

T [19044] P. 95. 

8 Supra, n. 1, affirming Willmer J. [1956] 8 W.L.R. 188; [1056] P. 118. 
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distinction between void and voidable marriages. In Ramsay- 
Fairfaw Denning L.J. observed: ‘‘ However valid this distinction 
may be for some purposes, it is not valid for our present pur- 
poses." 3? He was further “clearly of opinion ” that Easterbrook 
and Hutter were rightly decided and that Inverclyde should be 
overruled." But the ghost of Inverclyde was not yet laid. A bare 
few months after the Court of Appeal’s decision the Royal Com- 
mission published its Report, which once again reverted to the 
reasoning of Bateson J. 

The development of the law in this field shows a disconcerting 
instability. The present chance for a statutory restatement in an 
intelligible form must, therefore, not be missed. What is somewhat 
surprising is that whilst the Royal Commission recommended that 
wilful refusal should be made a ground of divorce and not of 
nullity (and few will quarrel with the merit of this proposal °), 
it still found it necessary, notwithstanding the decision of 
the court in Ramsay-Fairfax, to maintain the distinction between 
void and voidable marriages for the purpose of defining juris- 
diction. It must be urged that the proposed retention of the 
distinction is unfortunate. The Report is not very informa- 
tive as to the reasons which led the Commission to its decision; 
these have to be extracted from the following two passages: 
* In its effect on the personal status of the spouses the annul- 
ment of a voidable marriage has the same effect as the dissolution 
of a valid marriage. It follows, in our opinion, that the jurisdiction 
of the court in respect of proceedings to annul a voidable marriage 
should be governed as far as possible by rules similar to those which 
regulate the divorce jurisdiction of the court.” 7 

* [t is well established that any member of the public in his 
dealings with the parties to & void marriage may rely upon its 
nullity without the necessity of a judicial decree.” '* 


® Tt should be noted that the Court of Appeal in De Reneville v. De Reneville 
[1048] P. 100 approved of the importation of the distinction into private 
international law but for such very different reasons as to constitute an entirely 
new departure. De Reneville, just as Inverclyde, represents a sharp turning 
on the graph of this branch of the law. See infra, p. 674. In Casey v. Casey 
[2949] S. 490, however, the Court of Appeal rexterated its approval of the 
distinction in words and for purposes which were much nearer to Inverclyde 
than was the case in De Reneville. 

10 Supra, n. 1, at p. 133. The distinction is not to be found ın the Matrimonial 
Causes Aot, 1950. 

11 Supra, n. 1, at p. 184. Denning L.J. also added, at p. 184- “It would be 
very wrong to suggest now that these decisions were bad, and that people who 
acted on them have been guilty of bigamy. With respect, it ıs a little 
difficult to imagine that a charge of bigamy would be preferred in such 
circumstances against the parties themselves who have maimed on the strength 
of the decree. As to others, they could have hardly ‘* regulated their affairs 
on the basis ” (ibd ) of these cases without a decree, the marriage ın question 
being voidable. And is it not wrong to tolerate a state of affairs as a result 
of which in other countries the persons involved in the Enghsh swt may be 

roseouted for bigamy if they subsequently marry? 

12 But see Ramsay-Fanfaz, supra, n. 1, at pp. 182-188, per Denning L.J. 

15 Report, para. 899. 

14 Report, para. 882. 
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The differences between the voidable and void marriage in 
domestie law were never very great owing to the retrospective effect 
of a decree in the case of a voidable marriage.’ It is, however, 
usually said that a marriage which is void is a complete nullity 
from the beginning without any adjudication by the court? A 
marriage that is voidable is, on the other hand, valid until it is 
judicially annulled. It is submitted that the chief weakness of 
Bateson J.’s judgment, and now of the Report, is to attach an 
undue importance to this one supposedly outstanding feature of the 
distinction. The learned judge thought that only in the case of a 
voidable marriage a decree changes status, and for this reason the 
competence to pronounce it must be restricted to the courts of the 
domicile. Many writers seized upon this difference. ‘* A decree 
annulling a voidable marriage changes status, a decree annulling a 
void marriage declares it.” Yet in Salvesen v. Administrator of 
Austrian Property '* the opposite view is taken by all members of 
the court. Indeed, if the substance of the matter is examined, the 
decree always touches and concerns the domestic relations of the 
parties. They can only be sure of their position by resorting to a 
court, and the decree, whether the marriage is void or voidable, 
has a great practical value to the woman.™ The court in both cases 
determines, whatever the legal theory may be, whether the persons 
concerned are man and wife, whether they are married or 
unmarried.*® The difference is one of degree rather than of kind, 
of form rather than of substance.?! 

A further objection should be voiced. There are no very 
obvious reasons why the distinction should become permanently 
incorporated into English private international law at a time when 
it is fast disappearing in Continental countries. A learned writer 
has shown how isolated and out of step English law is in this 
respect. ‘In modern times and in modern law a void marriage is 
no longer simply of no effect." ** More than this—it is no longer 


15 The distinction itself arose when the common law courts prohibited the 
ecclesiastical court from bastardising the issue of a voidable marriage after 
the death of one of the spouses. See F. H. Newark, (1945) 8 M.L.R. 908. It 18 
and always has been unknown to canon law. 

16 De Reneville, supra, n. 9, at p. 111, per Lord Greene M.R. 

1 R. H. Graveson, (1948) 12 Conv. (N.8.) 185; G. C. Cheshire, Private Tatsssational 
Law, 5th ed. (1957), p. 850; and J. Jackson, The Formation and Annulment 
of Marriage (1951), p. 61. 

18 [1927] A.C. 641. 

19 Jackson, op. cit., p. 67. 

20 M. Wolff, Private International Law, 2nd ed. (1050), pp. 78 et seq.; J. H. C. 
pus Cases on Private International Law, 9nd ed. (1951), p. 181; Dicey, 

Digest of the EUN of England with Reference to the Conflict of Laws, 
éth (1949), 

21 A recent writer Ae ae argued that the decree of nullity in voidable marriages 
is unnecessary: Newark, op. cit. 

33 E. J. Cobn, (1948) 64 L.Q.R. 538. There ie also a distinct tendency in some 
countries, ¢.g., Switzerland, Austria end Germany, to assimilate the effects 
of a decree of divorce and nullity. The latter no longer has a retroactive 
effect and no one can assert the nullity of the marriage until the decree. 
Bee Manual of German Law (1951), 1, p. 167. 

Some recent Enghsh domestic decisions go strongly in the direction of 
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ipso facto void; it is merely susceptible to being made void by a 
decision of a court of law. If two people have been linked 
together as a result of a ceremony, however abortive, publie policy 
should require the law to presume that they are married until the 
contrary is judicially established. 


Voip MARRIAGES 


The Royal Commission's proposals with respect to the jurisdiction 
of the court over void marriages cannot be received without serious 
misgiving. Article 4 of the Code provides that the court shell 
have jurisdiction to entertain proceedings for declaring a nullity 
any marriage alleged to be void if (a) the petitioner is domiciled in 
England st the commencement of the proceedings, or (b) the 
petitioner is in England at the commencement of the proceedings. 

In other words, there are to be no rules whatsoever as to juris- 
diction, since the plaintiff will always come to England simply to 
start the action. Although a matter of status is involved, juris- 
diction is to be assumed more freely than in ordinary actions in 
personam, where it depends upon the presence of the defendant in 
England at the time when the writ is served. How is this drastic 
reversal of hitherto accepted notions justified? The reasoning of 
the Royal Commission seems simply to follow to its apparent con- 
clusion the rule that in English domestic law anyone may rely upon 
the nullity of a void marriage without the necessity of a judicial 
decree. This matter has already been discussed; what, however, 
must be emphasised again is the irrelevance of such arguments in 
the conflict of laws, particularly in view of the fact that the notion 
of a marriage void ipso facto is-rapidly declining in other countries. 
Again, whatever the category of the marriage, the court’s judgment 
affects the parties’ status, and whilst the impediments which render 
a marriage void are more serious than those making it only voidable, 
so are the consequences of the decree. It seems contrary to 
principle, for example, to give to an English court the power, on 
the basis of the presence of the wife in England, to declare null and 
void her marriage to a man domiciled and resident abroad. His 
stattis is surely affected as well, and to say that no injustice is done 
because his personal law will be applied is not a complete answer. 


equating the effects of the annulment of a voidsble marriage with those of 
ihe dissolution of a valid marriage: R. v. Algar [1954] 1 Q.B. 270; Adams 
v. Adams [1941] 1 K.B. 686. e Report, pars. 1186, brings closer void and 
voidable marriages by providing for the legitimacy of the dren of a void 
marriage in certam circumstances. 

33 The Report, para. 888, regards it as irrelevant that residence in England is 
taken expressly for the purpose of starting the proceedings. 

24 The Report, para. 882, also stresses that if the question whether a marriage 
is void arises incidentally in other proceedings, there are no jurisdictional 
lumitations-upon the power of the court to make a declaration as to the nullity 
of the marriage which will be binding on the parties themselves. Such an 
incidental determination of nullity would not, however, be a decree upon a 
matter of status and would not be entitled to recognition abroad. Cf. J. H. C. 
Morris, (1945) 61 L.Q.R. 841, Fleming, (1950) 3 I.L.Q. 9, 228. 
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On the one hand, the correctness of the application of foreign 
personal law by the forum must always be problematical and, on 
the other, the Code leans in favour of nullity rather than validity 
by providing that in the case of conflict of personal laws the court 
should look to the law of that country which regards the marriage 
as a nullity." It has been argued that, as under the domestic 
system no decree is strictly necessary, the only objection to an 
English court assuming jurisdiction is that its pronouncement 
would not be afforded international recognition.?* As already 
shown, this is not the only objection but, even if it were, it is 
surely a very weighty one. ` 

The Report does not contain any reference to locus celebrationis 
as a possible basis of jurisdiction—indeed, there is little need for 
its inclusion in view of the grant of jurisdiction on the basis of the 
mere presence of the petitioner. Thus, this omission should not be 
necessarily interpreted as a condemnation which many would wel- 
come, particularly as no reasons are offered. On the other hand, in 
two recent decisions of the Court of Appeal 7’ there are to be found 
dicta still favouring this test. The battle, therefore, cannot yet be 
regarded as won.?* 

In Casey v. Casey?? the Court of Appeal refused to exercise 
jurisdiction over a voidable marriage on the ground of the English 
celebration of the marriage alone, the respondent husband being 
resident and domiciled abroad. Bucknill L.J., with whom Cohen 
L.J. agreed, was impressed by the similarity of annulment on the 
ground of wilful refusal and divorce. His remarks appeared to refer 
to voidable marriages only. In ‘Hutter, however, Pilcher J. 
strongly relied on the place of ceremony in words covering both 
void and voidable marriages: ‘f So far as I am aware, the proposi- 
tion that this court has jurisdiction to inquire into and pronounce 
on the validity of every marriage contracted in accordance with 


25 This paper is not concerned with the choice of law, but it is difficult not to 
express alarm at the possibility contemplated by the Report, para. 885, of 
an English court having to declare a marriage void for & cause whieh 1s 
repellent to English law, as, for mstance, miscegenation. ''We do not 
regard that as a valid objection to our proposal, inasmuch as the court’s 
decree is merely declaratory of the position under the personal laws of the 
ariies." This sounds like slave-like adherence to a questionable principle. 
in is hard to imagine that an English court would find 1t possible to declare 
a marriage void on such a ground. In France, traditionally leaning in favour 
of the application of personal law, a decree was refused as contrary to 
'' ordre public ' where the goon alleged was difference of colour: Pontoise, 
6 août, 1884, Clunet, 1885. 296. 

36 Dicey, op. et., pp. 252 ef seq. 

27 Casey V. Casey, supra, n. 9; Ramsay-Fairfac, supra, n. 1. In Corbett v. 
Corbett [1957] 1 W.L.R. 486 Barnard J. recognised a foreign nullity decree 
primarily on the ground of the competence of Jorum celebrationis. 

25 If Article 4 of the Code does not become law in its present form, then, of 
course, the problem may become of great importance. 

39 Supra, n. 9. 
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English law in this country has never been questioned." ° Casey 
is a most valuable decision, in so far as it appears to settle the 
controversy as to the relevance of the place of celebration in 
voidable marriages. It did not, of course, find favour with those 
who advocate more or less unlimited expansion of jurisdiction ?? 
and it was not followed in Northern Ireland.” More surprisingly, 
Denning L.J. said in his judgment in Ramsay-Fairjaa, in terms not 
confined to void marriages: **It may be in these nullity cases that 
the courts of the domicile also have jurisdiction: so may the courts 
where the marriage was celebrated." ** Hodson and Morris L.JJ. 
showed more fegard for Casey by refraining from any dicta on the 
subject. 

The decision in Casey was negative—the court refused to exercise 
jurisdiction in the case of a voidable marriage on the ground of 
celebration alone. On the other hand, there are a number of 
decisions on void marriages beginning with Simonin v. Mallac?* 
in which jurisdiction on this basis was assumed. In effect, the test 
of locus celebrationis provides in the present law the only tangible 
difference in point of jurisdiction between the two types of mar- 
riage. In Casey Bucknill L.J. approved Simonin v. Mallac not 
merely because the marriage in that case was void but also because 
the defect alleged pertained to form.** Indeed, the only possible 
justification for the exercise of jurisdiction on the basis of locus 
celebrationis is precisely this contractual nature of the complaint. 
As the law of the place of celebration must determine whether the 
ceremony was valid or not, it is perhaps not unreasonable to say 
that the courts of that country should have jurisdiction." If, 
however, this argument, based as it is on a misconceived identifica- 
tion between the choice-of-law rule and jurisdictional competence, 
were to be allowed, it should be so in all cases and, in particular, 
in the realm of recognition where the lew loci celebrationis considers 
that defects in formalities render the marriage voidable. Again, 


30 Supra, n. 7, at p. 102. Casey thus partially overrules Hasterbrook and Hutter, 
where the fact that the marriages had been celebrated in England con- 
tributed to the decisions. In Ramsay-Fairfax the marringe was celebrated 
abtoad and the decision is squarely based on residence. 

31 See (1045) 8 M.L.R. 79, where it 18 asserted, following the refusal of Pilcher J. 
„to differentiate between the two categories of marriage, that locus celebrationis 
“gives jurisdiction in both. 

32 Jackson, op. ctt., pp. 304—805, would restrict Casey to wilful refusal. 

33 Addison v. Addison [1955] Nr 

34 Supra, n. 1, at p. 184. 

35 (1860) 29 L.J.P. & M. 97; (1860) 2 Sw. & Tr. 67. 

34 The absence of parental consent might, however, be classified as a personal 
rather than a contractual defect: see infra, n. 88. According to French law, 
the personal law of the parties in Stmonin v. Mallac, such defect renders the 
mariage merely voidable, nul but not nul de plein droit, and consequently 
ıt could be argued that the case 18 inconsistent with Casey. See infra, p. 576. 

37 This argument finds favour with Somervell L.J. in Casey, supra, n. 9, at 
p. 488, and Andrews L.C.J. in Mason v. Mason [1947] N.Ir. 184, 146. For 
a contrary view, see Fleming, op. c:it.; H. E. Read, Recognition and Enforce- 
ment of Foreign Judgments (1038), pp. 284 et seq. 
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this reasoning is out of place wherever the defect is & personal one. 
There are, however, precedents of jurisdiction being assumed on the 
basis of celebration in England despite the personal character of 
the complaint.** 

In effect, it would seem that on no principle can the exercise 
of jurisdiction on the basis of celebration alone be defended. 
Marriage is a social institution, not merely a contract. Even in 
the field of contract itself much less respect is paid today to the 
locus contractus than was done in the nineteenth century.** This 
change of attitude is due to the realisation that as the locus may be 
casual the contract may have no real connection with the country 
in question. A fortiori, this must be true with respect to marriage.*? 


VorDABLE MARRIAGES 


The Royal Commission’s Report stresses that the annulment of a 
voidable, as opposed to a void, marriage has the same effect on the 
personal status of the spouses as the dissolution of a valid one.*! 
Consequently it recommends that the jurisdiction of the court in 
respect of proceedings to annul a voidable marriage should be 
governed as far as possible by rules similar to those which regulate 
the divorce jurisdiction of the court. The Report thus adopts the 
reasoning of Bateson J. as the basis for its proposals. Article 5 
of the Code provides that the court shall have jurisdiction (i) if 
the applicant is domiciled in England at the commencement of the 
proceedings; or (ii) if the applicant is in England at the commence- 
ment of the proceedings and the place where the parties last resided 
together was England; or (iii) if the parties to the marriage are 
both resident in England at the commencement of the proceedings. 
The court, however, shall not grant a decree unless the personal 


38 Sottomayor v. De Barros (No. 1) (1877) 3 P.D. 1; Linke v. Van Aerde (1894) 
10 TLR 496; Srni Vasan v. Srini Vasan [1946] P. 67. The list becomes 
longer, and the argument still weaker, the moment the Royal Commission's 
recommendation that ‘lack of consent'' should be classified as a personal 
defect is accepted: Report, para, 887. This may be the law already in so 
far at least as the consent to the marriage of the parties themselves is con- 
cerned: Way v. Way [1960] P. 71; Kenward v. Kenward [1951] P. 124, 184 
(per Evershed M.R.). J 

39 Westlake thought that jurisdiction was only justifled for the sake of correcting 
the civil register of the country: A Treattse on Private International Lap, 
6th ed. (igi), para. 49. Bentwich in the sixth edition ((1923) para. 49), 
doubted whether this ground alone would ever be sufficient. Today in the 
United States jurisdiction of the place of celebration is quickly disappearing, 
being replaced by domicile: Rabel, The Conflict of Laws, A Comparaitve 
Study (1045), i, p. 688. It is not settled whether & Scots court will exercise 
jurisdiction on this ground: Fleming, op. cit.; Report, para. 872. In Canada, 
again, the position 1s unsettled: J. D. Falconbridge, (1948) 26 Can.Bar Rev. 

T. 

40 In De Renetille, supra, n. 9, at p. 122, Bucknill L.J. stressed with reference 
to the court of the country where the marriage was celebrated that ''such a 
court might be extremely inconvenient to both parties and if neither party 
was domiciled or resident in the country it is difficult to see what interest that 
country would have in their matrimonial status.” 

41 Report, para. 892 
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law of one or both of the spouses at the time of the marriage 
recognises as sufficient ground for the annulment of the marriage 
(or for divorce) a ground substantially similar to that on which a 
decree is being sought in England. Jurisdiction is thus to be 
entertained on both domiciliary and residence bases. 


1. Domicile 


A strictly historical approach would require the consideration of 
residence to precede that of domicile. Until Salvesen ** it was by 
no means settled that domicile by itself would in this field be 
sufficient. "The House of Lords, however, clearly regarded 
domicile as the primary, if not exclusive, basis in both nullity and 
divorce.** In Inverclyde Bateson J. restricted the scope of domicile 
in annulment suits to voidable marriages.“* He was not concerned 
with the effect of a void or voidable marriage upon the domicile of 
the wife. This point arose in De Eeneville,** where the Court of 
Appeal proceeded on the footing that whilst a voidable marriage 
transfers to the wife the domicile of her husband, a void marriage 
has no such effect. It is perhaps too late for the courts to change 
these rules but when Parliament embarks upon a statutory restate- 
ment of the law it would be worth considering the abolition of this 
difference between void and voidable marriages. One of two 
possible solutions could then be adopted. The first is to regard 
the wife as having retained her own domicile whether the marriage 
be void or voidable. The court would in such a case assume that 
what the petitioner alleges is true.*? 

The other possible alternative is to hold that whether the 
marriage is alleged to be void or voidable the domicile of the 
husband passes to the wife until the decree dissolving the marriage 
gives her freedom to acquire one of her own. This solution would 
have the merit of making English law conform more closely to 
Continental rules. There is no good reason why a void marriage 
should not generate a few of the effects of a valid marriage, 
especially as a free union itself is not without some. It is no 
longer & valid objection to this proposal to stress the hardship to 
the wife in view of the fact that today jurisdiction is so widely 


43 Supra, n. 18. 

# Bee Roberts v. Brennan [1902] P 148. 

44 Viscount Haldane left open the possibilty of jurisdiction in restricted cases on 
some other (unspecified) basis. Viscount Dunedin and Lord Phillimore spoke 
strongly in favour of the exclusivity of domicile. In Hutter Pilcher J. 
doubted whether Lord Phillimore’s words meant that residence was by itself 
not enough, supra, n. T, at p. 107. But, with respect, that 13 their meaning 
on any fair reading of the report. 

45 Supra, n. 6. 

46 Supra, n. 9. 

47 See the present writer's comments in a forthcoming article in the L.Q R. 

48 Pilcher J. said in Huiter that the wife “has always been resident in this 
country and has probably, in law, never lost her domicile of origm "': supra, 
n. 7, at p. lil. The marrage was vordable. Hodson L.J., in Ramsay- 
Fowíaz, supra, n. 1, at p. 184, said that Pilcher J. was, in this respect, 
“corrected " by Lord Greene in De Reneville, supra, n. 9, at p. 111. 
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entertained on a residence basis. Her position would be further 
improved by the adoption of the recommendation of the Royal 
Commission that a wife who “is living separate and apart from 
her husband "' should be entitled, for the purpose of taking matri- 
monial proceedings, to assert a separate domicile whether marriage 
is void, voidable or valid. This recommendation is in itself admir- 
able; it must only be regretted that it is not coupled with a 
thorough identification of the effects of void and voidable 
marriages on the wife's domicile.*? 

The proposal to allow a married woman to establish a separate 
domicile is especially welcome in so far as it furnishés a practical 
solution to the confusion and doubts engendered by the decision in 
De Henevile." The Court of Appeal appears to have decided in 
that case that where the character of the marriage as void or 
voidable and the place of the wife's domicile have to be established 
in an annulment suit on the ground of impotence or wilful refusal, 
reference must be made to the law of the matrimonial domicile, 
French law in the actual case. This seems to be the correct way of 
stating the net result of the decision which, it is submitted, is thus 
contrary to the hitherto established rules of private international 
law and introduces an unwarranted complication into it. It is 
difficult to see the bearing of the law of the matrimonial home on 
the question of the court's competence. Domicile (and no distinc- 
tion in this respect need be drawn between domicile of choice or of 
dependence) for the purposes of jurisdiction must be regarded as a 
fact to be determined by the lew fori as far as its interpretation and 
existence are concerned. Everyone will agree that “‘ it seems obvious 
on principle that an English court must assign to the conception, 
say of domicile, that meaning which it bears in English law." *! 
It would seem that the same should hold of the question whether 
& wife does or does not have an English domicile in order to be 
able to petition for annulment in England. There is no obvious 
reason why the line should be drawn at definition or why the court 
should not differentiate between domicile for competence and 


49 Report, para. 825. This right is to be given solely for jurisdictional purposes. 
The Standing Committee on Private International Law (appointed by the Lord 
Chancellor in September, 1952) had already fully considered the questio 
whether married women should be able to acquire a separate domicile ind 
concluded in its Report published im February, 1064 (Cmd. 9068) against any 
change in the law in this respect, with the exception of the case of a married 
woman who had been separated from her husband by order of a court of 
competent jurisdiction. e Committee was anxious not to trespass upon the 
terms of reference of the Royal Commission and pointed out in its Report, 
para. 17 (ij), that '‘ the difficulties experienced by a deserted wife arise . . . 
not so much from the conception of domicile as from the rules governing 
jurisdiction in matrimonial causes." There is thus no real conflict between 
the views of the Committee and those of the Royal Commission. On the 
Report of the Standimg Committee and the proposed Code of the Law of 
Domicile, sea R. H. Graveson, (1954) 70 Li.Q.R. 492. 


50 Supra, n. 9. 
51 Cheshire, op. cit., p. 52. 
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domicile for choice of law purposes. In White v. White "° Buck- 
nil J. held, without any reference to the law of the matrimonial 
home, that the wife was domiciled in England and the same course 
was adopted by Barnard J. in Mehta v. Mehta.°* Again, in De 
Reneville © itself in the High Court it did not even occur to 
Jones J. to refer to the law of France for the purpose of classifying 
the marriage. The principle enounced by the Court of Appeal in 
De Reneville cannot fail in many cases to result in stalemate or 
legal anarchy. There is an air of unreality about the decision. 
If the court had taken the trouble to refer to French law it would 
have found that impotence and wilful refusal did not make a 
marriage either void or voidable but both in certain circumstances 
might constitute an injure grave for which a divorce could be 
obtained. It would also have discovered that French courts 
consider it contrary to public policy to grant a decree of nullity on 
these grounds.®* Again, the court consulted French law to ascer- 
tain whether the marriage was void in the sense that no judgment 
was needed to find it so. In effect, in French law a marriage is 
never ipso facto void. The French courts always look upon any 
marriage as valid until it has been declared void, and will not allow 
anyone in the meantime to treat it otherwise. There is always a 
title and an appearance which must be destroyed by the court.5" 
The feeling of unreality is increased by the court’s reliance on the 
rule that as French law was not proved it must be presumed to be 
the same as English law. This presumption may be convenient in 
practice and justifiable in theory where the laws in conflict are of 
common origin, but it degenerates into a mischievous fiction when 
it is or ought to be known that the basie conceptions of the 
legal systems in question are profoundly at variance.** 


Aecording to some writers the Court of Appeal would have been 
on firmer ground had it ruled that reference to French law was 


52 Domicile is a principle of connection of very general character and wide 
application. To assert that domicile of & person should be one and the same 
regardless of the problem at hand is to exaggerate its role artificially at the 
expense of practical convenience. 

53 [1037] P. 111. In De Renevile, supra, n. 9, at p. 122, Bucknill L.J. simply 
remarked that in White the court assumed jurisdiction ‘ ' because the petitioner 
wife was domiciled and resident in England." 

54 [1945] 2 All E.R. 690. 

58 [1947] P. 168. 

56 Caen 6 mai 1846, D. 1847. 2. 38. 

57 The French courts distinguish between cases of nullité relattve and absolue 
But ıt ıs important not to take these words too literally. No marriage, even 
in the case of absolute nullity, 1s nul de plein droit. Nullity of a marriage, 
whether relative or absolute, must be judicially pronounced. The intervention 
of the court is said, however, not to be required in the case of the so-called 
“ marriage 1nezístani." This concept was developed by the doctrine in the 
nineteenth century as & consequence of the acceptance of the principle pas de 
nullité sans texte. Today ıt is rejected by many writers as confusing and 
spurious and in effect seems to be confined to the one case of concubinage not 
accompanied by even a semblance of a ceremony. Bee Planiol et Ripert, 
Traité Pratique de Drost Civil Frangats, 2nd ed. (1952), 11, pp. 201-204. 

55 See J. D. Falconbridge, (1948) 26 Can.Bar Rev. 907. 
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not to find simply whether the marriage was void or voidable 
and then proceed to apply English domestic law "?* but to discover 
whether, under that law, the wife had a capacity to acquire a separ- 
ate domicile.°° However attractive this view may seem, it would 
appear to suffer from the objection of amounting to an unnecessary 
surrender to foreign rules in the jurisdictional sphere.*! Following 
this argument to its logical conclusion the ratio of De Reneville 
ought to be applied in all suits where jurisdiction is assumed on 
the basis of domicile and especially in divorce. No justification, 
however, for this view is to be found in the actupl judgments. 
It would bring the law of this country dangerously near to the 
theory that the law of domicile which should govern under the 
choice-of-law rule of the forum should also in all cases determine 
where the domicile is and how it is defined. 

The Royal Commission's recommendation places the problem 
of the ascertainment of the domicile of the married woman squarely 
within the province of the lew fori. The burden of proof is to 
be on the wife to establish that the circumstances are such that, 
had she been a single woman, she would be held to have acquired 
an English domicile. Where the wife was domiciled in England 
immediately before the marriage, or immediately before the separa- 
tion, and is resident in England at the commencement of the 
proceedings, she should be deemed to have acquired an English 
domicile, unless there is evidence to the contrary.*? These are 
admirable suggestions which would bring English practice more 
into line with that of the Continent * and their adoption would 
make away with most of the difficulties created by the decision 
in De Reneville.*5 


59 Under many systems a void marnage transfers the husband's domicile to the 
e 


$9 Graveson, op. cit., n. 17; Jackson, op. cit., p. 270. There are a few decisions 

of French tribunals in this direction but they must be regarded as exceptional. 

Bee P. Benjamin, Le Divorce, La Separation de Corps et leurs Effets en 

Droit International Privé Français et Anglais (1955), p. 31. On one occasion 

a Swiss court applied lez patriae (‘‘ American " law) to ascertam whether a 

mained woman could establish an independent domicile: Genève, 5 decembre 

1919, Sem.Jur. 1920, 196. 

The courts all over the world reserve to themselves a great deal of discretion 

in ascertaining a person's domicile. Rabel, op. ct., p. 140. See also 

N Derebonrs: igeonniére, Précis de Droit International Pring, 5th ed. (1948), 

o. 

83 Lez fori as such is not mentioned in the Report and the Code but its 
application i8 implicit in the main proposal. The fact that under the law of 
the matrimonial home the wife has no capacity to establish a separate domicile 
is thus irrelevant. 

53 Report, para. 825; Code, Art. 6 (1) (2). 

** Rabel, op. oit., p 140. Batiffol, Traité Elémentaire de Dron International 
Prwg, 2nd ed. (1955), No. 408. 

*5 Those added by Chapelle v. Chapelle [1950] P. 184, where Wilmer J 
purported to apply the ratto of De Reneville to the problem of recognition of 
& foreign decree, wil now be met by the Royal Commission's comprehensive 
proposals with respect to the recognition of foreign decrees. Chapelle may 


= 
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2. Residence 


The Court of Appeal in Ramsay-Fairfax ** pronounced in favour 
of the jurisdiction of the court to decree a voidable marriage null 
on the ground of residence of both spouses in England. The Code 
proposes the same and also gives the court jurisdiction if the 
petitioner is in England at the commencement of the proceedings 
and the place where the spouses last resided together was England. 
The Court of Appeal justified this departure from the principle 
of domicile, on the one hand, by reference to the competence of 
the ecclesiastical tribunals and, on the other, by reasons of con- 
venience and justice. The Report makes no reference to the 
ecclesiastical practice and appears to be guided principally by 
reasons of convenience.” 


ECCLESIASTICAL PRACTICE 


Jurisdiction in matrimonial suits before 1858 belonged to the 
ecclesiastical tribunals and was based on the residence of the res- 
pondent within the diocese. Many writers have deplored the judicial 
attitude of following, in the very different conditions prevailing 
today, ecclesiastical precedents which were largely founded on the 
concept of marriage as a sacrament and were not really concerned 
with the international jurisdiction of the English courts.** There 
is no need to reiterate the arguments used by the courts? and 
their non-judicial critics in this controversy. But it is relevant 
to stress the somewhat inconsistent reluctance on the part of the 
courts to accept all the implications of their standpoint. Thus, 
Pilcher J., in Hutter, announced on page 100 the ecclesiastical rule 
that residence of the respondent alone was the basis of jurisdiction, 
but on page 108, stating the modern position, referred to ‘‘ the 
mere residence of the parties." ° In Ramsay-Fairfaw Denning L.J. 
combined the two in one passage: “‘If the respondent, the defen- 
dant to a petition, was resident within the local jurisdiction of 
the court, then the court had jurisdiction to determine it. So in 


eS eee either as carrying the principle of De Reneville still further, or, 

as being inconsistent with it. See R. Cross, (1050) 8 I.L.Q. 947 and 

the present writer's comments in & forthcoming article in the L.Q.R. 

66 Supra, n. 1. 

sT Once again it must be regretted that the Report contains little information 
as to the motives for 1ts main recommendation. 

68 J. H. C. Morris, (1845) 61 L.Q.R. 841; J. F. Garner, (1947) 68 L.Q.R. 486; 
Fleming, op. cit. For & different view, see Jackson, op. cit., 

69 Principally based on the interpretation of section 22 of the Matrimonial Causes 
Act, 1857. See, especially, the judgment of Pilcher J. m Hutter, supra, n. 7, 
and the decision of the Court of Appeal in Ramsay-Fairfax, supra, n. 1. 

10 Supra, n. 7 (tales supplied). In Sim v. Sım [1044] P. 87, a separation 
case, Pileher J. assumed jurisdiction although only the respondent husband 

was resident in England. However, he partially rehed on the fact that the 

ecclesiastical courts regarded an unseparated wife as prima facie resident 

where her husband was resident. See 8 M.L.R. 78. 
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the present case. The husband and wife were, at the issuing of 
the petition, both resident in this country, and that is sufficient 
to give the court jurisdiction to decide the case." " Again, the 
ecclesiastical tribunals had no hesitation in assuming jurisdiction 
wherever the respondent submitted to the suit." Yet in De 
Reneville Lord Greene M.R. repudiated such jurisdiction." The 
courts have thus succeeded in restricting the jurisdiction pre- 
viously enjoyed by the ecclesiastical tribunals. They have also 
found it possible to increase it by proceeding, since 1860, on the 
basis of England being the locus celebrationis.* MK would seem 
that the ecclesiastical practice cannot be used as a definite argument 
against a free and rational development of this branch of the law. 
Residence must be shown to be a suitable test of jurisdiction by 
intrinsic virtues alone. 


CONVENIENCE AND JUSTICE 


The most obvious attraction of residence as a test of jurisdiction 
is its solid foundation in a material fact. Whilst residence appears 
concrete and real, domicile seems vague, abstract and often 
fictitious. But a moment’s reflection reduces the clarity of the 
distinction. Residence is an easily ascertainable fact as long as 
it is identified with physical presence and no attention is paid to 
its quality. Once quality is introduced, residence assumes the 
features of uncertainty and indefiniteness characteristic of domicile. 
The courts in this country have not been particularly anxious to 
analyse the concept of residence im the fleld of conflict of laws. 
Adjectives occasionally used, such as ‘‘ permanent," 5 **bona 
fide," '* ** not transient " 7’ or “ ordinary," '* do not greatly add 
to the understanding of it. Lord Watson, delivering the judgment 
of the Privy Council in Le Mesurier v. Le Mesurier, echoed this 
sentiment: ** Bona fide residence is an intelligible expression, if, as 
their Lordships conceive, it means residence which has not been 
resorted to for the mere purpose of getting a divorce which was not 
obtainable in the country of domicile. Residence which ‘is "not 
that of a traveller? is not very definite; but nothing can be more 


71 Supra, n. 1, ab p. 182 (italics supplied). 

73 Chichester v. Dougal (1822) 1 Add. b. 

73 Supra, n. 9, p. 118. See Graveson, op. cit., n. 28. In Sim, supra, n. 70, 
Pileher J. logically enough thought that submussion was relevant. 

74 Semonin v. Mallac, supra, n 85. 

75 De Reneville, supra, n. 9, at p. 128 per Bucknill L.J. 

78 Brodie v. Brodse (1861) 2 Sw. & Tr. 259, 268. 

7? Harford v. Morris (1176) 2 Hag.Con. 423, 481, per Sir George Hay. Dr 
Lushington in Collett v. Collett (1848) 8 Curt. 726, at p. 730 stated that 
residence is ‘‘ not inhabiting accidentally and for a single purpose, within the 
uriediction; but means a general habitation into the place m which the 
jurisdiction of ecclesiastical courte is founded." 

78 Matrimonial Causes Act, 1950, s. 18 (1) (b). 
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vague than the description of residence which, not being that of 
a traveller, is not to be regarded as ‘ casual.’ ” '? 


Some guidance as to the judicial attitude is offered by the 
decisions on the effect of residence upon liability to income tax.*^ 
These are not, however, as helpful as might be expected since the 
courts treat the question of residence as one of fact or degree 
to be determined by the Commissioners in the light of all the 
material circumstances. In Inland Revenue v. Lysaght, Lord 
Warrington made this very clear: ‘‘I cannot say that there was 
no evidence en which the Commissioners could properly arrive at 
their conclusion though I am not sure I should have taken the 
same view,’ *: 


At first sight the notion of residence differs from that of presenec 
in the animus residendi accompanying the former. Beale writes 
that ** To become a sojourner, no intention whatever is necessary, 
merely the fact of personal existence in the place. For residence 
there is an intention to live in the place for the time being." °? 
In this country, however, for taxation purposes the intention to 
reside does not appear to be an essential element. There is no 
need to show that the visitor chose England as a desirable place 
to live and he may be regarded as resident even when his arrival 
was due solely to business necessity or a sense of duty. On 
the other hand, it is evident that the existence of a positive intent 
to establish residence in this country is a very important fact to 
be taken into account by the Commissioners when reaching their 
decision.** . 


The problem of intention apart, the decisions in tax cases 
clearly distinguish between presence and residence by laying stress 
on the quality and character of the actual sojourn in the latter 
case. Whilst there is no need to show a fixed place of abode in 


79 [1895] A.C. 517, at p. 688. In Hamsay-Fairfaz, supra, n. 1, in all the judg- 
ments the word ''residence '" 18 used without any qualifying adjectives In 
lewis v. Lewis [956] 1 W.L.R. 200, Willmer J. brought ''ordimary resi 
dence '' near to domicile by holding that everyone, except nomadic people, 
must be deemed to have it. 

8@ The expression ''residence " is not defined in the Income Tax Acts and the 
decisions proceed on the basis that the Acts do not attach any technical or 
special meaning to ıt and that ıt is used in its ordinary common sense. For 
a full account of tax cases see A. Farnsworth, The Residence and Domacil of 
Corporations (1939) pp. 1-19. 

81 [1928] A C. 234, at p. 951. 

82 A Treatise on the Confitct of Laws (1985), i. p. 109. Such an intention may 
be hard to prove but if is more easily ascertaimmable than the animus semper 
manendi required by English law for the acquisition of domicile. 

83 Inland Revenue v. Lysaght, supra, n. 81. His presence must, of course, 
be the result of free will and deliberation. The words of Lord Buckmaster, 
sbid., at p. 248, should not be read too literally. See Inchiquin v. Inland 
Revenue (1948) 81 T.O. 126. 

84 Sea, infia, n. 87. 
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this country,5 the courts, in its absence, are only prepared to 
find that a person is resident when his visits to England are in 
accordance with his regular habits of life.** The length, repetition 
and regularity of the visits must be contrasted with transitory 
residence which is in effect equivalent to mere physical presence. 
It thus appears that a stay in hotels, even if prolonged, will not 
be sufficient to establish residence for tax purposes, unless it forms 
part of the regular mode of life or, indeed, an animus residendi 
can be proved.?' 

Although the word *' residence ” is used in the Report and the 
Code it is evident that only factual abode is contemplated, in 
effect little more than mere physical sojourn. No definition of the 
concept is attempted and no information as to the intended 
meaning is given. The Report, however, on one occasion does 
refer to “a few days’ residence" as sufficient ** and regards the 
coming of the parties to England expressly for the purpose of 
taking matrimonial proceedings as irrelevant.** Thus, “f residence ” 
88 understood by the Royal Commission may be transient and need 
not be bona fide." The presence of both parties in England for 
a few days preceding the commencement of the proceedings seems 
all that is required. Here, it is advanced, lies a major weakness 
of the recommendations. As long as domicile remains fettered by 
an exaggerated emphasis placed on the factor of intention, some 
resort to residence for the purpose of jurisdiction must be made 
to prevent hardship to litigants. The Standing Committee on 
Private International Law felt ungble to propose any change in 
- the definition of domicile so as to bring English law into line 


85 Cooper v. Cadwalader (1904) 6 T.O. 101; Reid v. Inland Revenue (1926) 
Se.L.T. 365. 

$* Cooper v. Cadwalader, supra, n. 85; Levens v. Inland Revenue [1927] 2 K.B. 
88; Inland Revenue v. Lysaght, supra, n. 81; Inland Revenue v. Combe 
(19032) 17 T.C. 406. 

5T s, 87b of the Income Tax Act, 1952, provides that a person who is in the 
United Kingdom for & temporary purpose only and not with any intent to 
establish his residence and has not resided therein for a period of six ménths 
in any year, is not taxable in respect of any foreign possessions and securities. 
There 18 little doubt that this section envisages presence as opposed to residence 
proper and the words of ‘‘ residence " and ‘‘ resided’ correspond with ‘‘ is?” 
Cf. E. M. Konstam, The Law of Income Taz, 12th ed. (1952), No. 201. 

88 Report, para. 882. 


89 Ibid. 

99 g. 18 (1) (b) of the Matrimonial Causes Act, 1950, speaks of the petitioner 
being ‘‘ ordinarily resident’’ in England; Jackson, op. cit., p. , thnks 
this means ‘‘ bona fide’’ residence. esumably ıt also connotes some degree 


of continuity. In Hopkins v. Hopkins [1950] 2 All E.R. 1088 Pilcher J. held 
that the word ‘‘ ordinarily '" adds not to the adjective ''resident." On 
the other hand, he agreed with the view of Lord Cave, expressed in Levene v. 
Inland Revenue, supra, n. 86, at p. 232, that both the expressions connote 
"' residence in a place with some degree of contmmty and apart from accidental 
or temporary absences." There is in fact no tax decision m which a person 
was held ‘‘ resident " but not ' ordinarily resident " in the United Kingdom. 
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with the majority of other systems.*? The Royal Commission, 
though not without some hesitation,' inclined towards the same 
view. On the other hand, the Royal Commission does propose 
that a married woman should be- allowed a separate forensic 
domicile and most of the cases of hardship existing before 1950 
would be met by this reform. Resort to residence is thus rendered 
far less pressing despite the refusal to re-define domicile. None 
the less the Royal Commission proceeds to recommend that juris- 
diction should also be entertainable on the ground of what appears 
to be little more than presence without any endeavour to justify this 
course. This proposal, with respect, must be resisted. Marriage 
is an enduring relationship, It affects the parties to it, third parties 
and the State. On no principle can mere casual residence give 
competence to sever it definitely. As will be shown below,’ the 
shield of personal law is not always reliable. 

If, however, residence we must have, let it be controlled in some 
way. -There are two obvious devices.” The first is to define it 
restrictively. One would have expected the Royal Commission to 
have insisted on the bona fide character of residence and also to 
have required some evidence of its continuity. The other is to 
demand a minimum period of residence before jurisdiction becomes 
exercisable. This, again, the Royal Commission felt disinclined to 
do, putting its trust as always in the application of personal law.** 
In this respect section 18 (1) (b) of the Matrimonial Causes Act, 


91 On the Continent ''habitual residence " plus capacity are generally sufficient 
to establish a domicile. See Wolff, op. cst., p. 104; L. Josserand, Cours de 
Drost Cvosl. Posttsf Francais, 8rd ed. (1988), i, p. 158. 

$2 Report, para. 818. 

93 Supra, p. 574. 

94 Infra, p. 583. 

95 There may be others, as demonstrated by the practice of Continental States 

where residence is used as æ supplement to jurisdiction primarily based on 

nationality, just as in this country 1t eoap nett domicile. either the 
practice of France nor Germany goes so far as the Royal Commission's 
proposals. A French court will only exercise jurisdiction over a foreigner if 

the respondent is domiciled (in the sense of habitual residence) in France. A 

prolonged stay in France may in itself be insufficient except where the 

respondent has no domicile in the country of his onen and no other court 

is competent. Benjamin, op. cit., p. 20; Planiol et Rupert, op. cit., p. 494. 

There are few traces of similar ideas in this country. In De Reneville, supra, 

n. 9, at p. 105., Somervell I.J., arguendo, asked: '' Might it be possible to 

take the view that if the court of the domicile is available, there :8 no 

jurisdiction here, but that if there 1s no available court of the domicile this 
court might entertain the suit, to prevent the petitioner being left without 
remedy? " According to German law jurisdiction must not be exercised where 
neither spouse possesses German nationality. An exception is made where 
either party has his habitual residence (Wohnsitz) m Germany and the 
lex patriae of the husband recognises & divorce granted by & German court 
or the wife was a German national st the time of the marriage and the action 
is one of nullity: Manual of German Law, ix (1952), p. 24. A person has 
his Wohnsts at the place where his activities have their centre. A wife 
shares the Wohnsitz of her husband, a legitimate child that of his father. 

The Wohnsitz thus 1s something less than the English domicile yet considerably 

more than residence as envisaged in the Report. 


95 Report, para. 880. 
Vou. 20 , 88 
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1950, appears infinitely preferable in so far as it lays down a 
minimum period of residence, on the part of the petitioner," for 
three years. No doubt it suffers from some defects which should be 
put right. Thus relief under it is available to a wife but not to a 
husband and, above all, there is no direction for the application of 
personallaw. Nevertheless, it represents something solid, something 
worthy of respect abroad. A decree granted on the basis of a few 
.days’ residence of two parties in England is not likely to be 
recognised, however valiant the attempt by the court to apply the 
correct law. A minimum statutory period of residence for two or 
three years dispenses with any need to produce evidence of inten- 
tion. Very few persons are able to change their local connections 
and set up and maintain a new home and business during such a. 
prolonged period. Objections to a minimum period of residence are 
usually founded on hardship or natural justice. The wife, the 
Report stresses, may not be able to take up residence in England 
for three years for financial reasons.?? This situation, in so far as 
it implies that she does not normally live either in England or in 
the country of her husband's domicile or nationality, cannot be of 
frequent occurrence. An argument based on hardship is often of a 
highly speculative character. Jones J. in De Reneville ** thought 
Hutter? was a case of hardship, presumably because the husband 
was not able to obtain a decree for wilful refusal in the state in the 
United States where he was domiciled. The Royal Commission, 
with its insistence on the application of personal law, would 
certainly not have reciprocated this sentiment. The combined 
effect of section 18 (1) (b) of the Matrimonial Causes Act, 1950, and 
the proposal to allow a wife to set up a separate forensic domicile 
is to eliminate all cases of real hardship. The time has come to 
arrest the current tendency to widen the bases of jurisdiction. 
Any further extension of the jurisdiction of English courts to suit 
the convenience of the petitioner, particularly in the extreme form 
advocated by the Royal Commission, must be regarded as contrary 
to the best principles of private international law. 


: CONCLUSION A 
There exists a profound unity for jurisdictional purposes between 
the several matrimonial causes and especially between divorce and 


97 No undue significance should be attached to the requirement of the presence 
of both parties. This means merely that of the defendant as naturally the 
petitioner will be there to start the proceedings In Ramsay-Fatrfax, supra, 
n. 1, the residence of the respondent was not very substantial but, even so, 
not as flimsy as that contemplated by the Report. The Draft Convention 
approved by the International Law Association at its conference at Prague 
in 1947 favours residence of either spouse for an aggregate period of one year 
during the eighteen months immediately preceding the institution of the suit. 
Report of the 42nd Conference of the I. L. A., pp. 142-148; W. Latey, (1952) 

.C.L.Q. 929. 

*5 Report, para. 796. It adds the difficulty of preserving evidence. The reward 
of the petitioner for having to wait or to sue at the domicile 1s a decree which 
will command far greater respect abroad. 99 Supra, n. 55. 

1 Supra, n. 7. 
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nullity. In both a decree affects status, it deeply interferes with 
the domestic relations of two persons and the well-being of the 
State. The likeness between voidable marriages and those open to 
dissolution has proved irresistible to a number of judges and writers 
and has prompted the-Royal Commission to treat them in a similar 
fashion. It would seem, however, that in point of jurisdiction no 
rational distinction can be drawn between void, voidable and valid 
but dissoluble marriages. Since marital relations most closely 
concern the community in which the spouses live, where they have 
made their home, the best test of jurisdiction and law remains that 
of domicile. “Residence, particularly if it be transient or casual, 
cannot in principle confer any right of jurisdiction. Domicile, 
however, has been allowed to become an artificial and often sterile 
conception. As long as it remains unreformed it must be supple- 
mented by residence which should in some degree be habitual or, 
preferably, maintained for a fixed and not too short period. 

In matters of status private international law should aim at 
stability and universality. The ideal is that whatever the forum 
the same decision should be given. In other words, the key to the 
problem is a general and uniform application of personal law. The 
Report and the Code reflect the acceptance of this aim. But in so 
doing they injudiciously anticipate possible developments in the 
unification of private laws. They sin by being perfectionist in an 
imperfect world. It is, indeed, true to say that if in every case 
the court would resort to the appropriate personal law the need 
for jurisdictional restrictions would largely disappear. But it is one 
thing to provide for the application of the proper law as the Royal 
Commission does, it is another for the court to apply it. It is 
beyond the scope of this paper to discuss the problem of personal 
law, but as its use appears to the Commission the panacea for all 
the ills, some reference must be made to this subject. 

As a matter of strict principle there must always be jurisdictional 
restrictions wherever status is involved. Under present circum- 
stances it cannot be assumed that the correct personal law will be 
selected and applied in the same way by any two courts.! One of 
the greatest obstacles in the application of the appropriate law is 
the difficulty of providing easy, cheap and reliable means for the 
judge to inform himself of its rules?) The Royal Commission 
appears only partially aware of the problem. It is idle and fraught 
with danger to advocate the administration of personal, and there- 
fore often foreign, law without & corresponding attempt to organise 
8 method for the courts to acquaint themselves with the contents 
of that law. Article 10 of the Code contains a recommendation 


2 Courts may easily differ in their choice of proper law. On the difficulties of 
applying foreign law generally (difference in local conditions, temperament, 
legal training, interpretation and procedure), see H. C. Gutteridge, Comparative 
Law, 9nd ed. (1949). 

5 R David, Traité Elémentaire de Drost Civil Comparé (1960), pp 61 et seq. 
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that the court should be empowered to accept as evidence of the 
law of another country an official certificate (properly authenti- 
cated) given by a competent authority of the country concerned 
(normally an embassy official). This proposal assuredly can only 
be a palliative of very doubtful value. It gives far too great autho- 
rity to an official in a traditionally difficult and controversial field. 
The Report, accordingly, though somewhat vaguely, attempts to 
confine it **in practice " to cases ‘where the point upon which 
information is required is à simple one and is not an issue between 
the parties to the suit." * It was not within the powers of the 
Royal Commission to recommend any alteration of the unfortunate 
rule that in England the question of what is foreign law is one of 
fact, which has to be proved, as other facts are proved, by appro- 
priate evidence.5 The court is not allowed to inquire ec officio into 
the contents of foreign law. This rule, of questionable value in 
other flelds, appears most incongruous in the conflict of laws. The 
experience of other countries shows that the evidence obtained by 
means of official certificates is of & mediocre kind. German law, 
accordingly, places a definite duty upon the judge to do everything 
possible to interpret, complete and correct the official certificate in 
order to satisfy himself of the existence and effect of the rule in 
question. It follows that there is in fact no burden of proof in 
respect of foreign law." The Cour de Cassation also recognises the 
power of the judge to ascertain the contents of the foreign law over 
and above the evidence embodied in the certificate.’ But as a 
learned French writer remarks: ** Nothing in the education which 
& judge is receiving at the present time is destined to make him 
acquainted with foreign law and, what is more serious, he is very 
badly prepared to understand the meaning of the official certificate 
offered to him." * Occasionally and inevitably, afraid of being led 
into error, he will tend to resort to various devices in order to apply 
the law of the forum.? In this country these difficulties are even 
more obvious. As the education and tradition of an English judge ' 
equip him badly to deal with any of the civil law systems, the 
danger is that either he will be misled by the certificate or he will 
shelter behind the fiction that foreign law of which no evidenae is 
offered is the same as the law of England.!'^ It is respectfully 
advanced that here is & very real problem which should be fully 


* Report, para. 916. No such restrictions are mentioned in the Code. 

5 It is, however, provided by the Supreme Court of Judicature (Consolidation) 
Act, 1926, s. 102, that questions of foreign law must be determined by the 
judge and not be left to the jury. Gutteridge, op. cit., p. 47, writes that 
‘there is a nur case for the relaxation of the rule which forbids a judge 
to go outaide the four corners of the expert evidence presented to the court." 

8 Z.P.O., section 208, as interpreted by the Reichsgericht. Sea Manual of 
German Law (1952), n, p. 8. 

T Cass.Req., 20 juillet 1999, D.H. 1929. 487. 

* David, op. ct., pp. 52, 58. y 

° Usually to the conveniently elastic concept of the ordre public. 

19 Supra, p. 575. 
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investigated before any definite steps are taken in the direction of 
throwing overboard the jurisdictional fetters.! 

The judicial task is at first sight no more difficult in the matri- 
monial field than in others, but on closer scrutiny many compli- 
eating factors appear. To begin with, chances of mistake are much 
greater since petitions for divorce or nullity are very often 
undefended. Then there is the vast and indefinite topic of public 
poliey which so prominently figures in all questions of personal 
status. It will, for instance, be difficult enough for an English 
judge to understand what is meant in French law by an injure 
grave, an ambiguous and constantly changing ethical concept; it 
will be much more difficult for him to apply it in the light of current 
views on public policy and morality. In this field the law of 
France concedes a very considerable discretion to the courts. In 
effect, it leaves to them the decision as to the sufficiency or other- 
wise of a certain act or omission to constitute an injure grave. 
Inevitably their conclusions are not uniform. Furthermore, there 
is the difficulty caused by the definition occasionally given by the 
French courts to some of such acts or omissions: impotence to be 
operative must have been known to the impotent spouse at the time 
of the marriage; strict proof must be offered of wilfulness and 
deliberateness in the case of non-consummation of the marriage. 
All these considerations make the task of an English court applying 
French law in a matrimonial suit a truly formidable one. Last, but 
not least, if the foreign law is to be administered at all, it must be 
so in its entirety and this may involve resort to procedures for 
"which, in the forum, there is no machinery available.!? 

It is still very true to say that the choice of the court by the 
petitioner may be of vital significance to him, and this fact must be 
borne in mind whenever any widening of jurisdiction is considered. 
An examination of other systems supports this submission. Tradi- 
tionally the civil law countries laid stress on the application of 
personal law at the expense of jurisdictional restrictions, whilst the 


11 According to Gutteridge, op. cit., pp. 46 et seq., "the only alternative which 
would function in practice " is to make use more freely of the discretionary 
powers possessed by the English courts to obtain advisory opinions from foreign 
courts. But the latter may not be willing to help, nor possess any suitable 
machinery. Rabel, op. cit., p. 418, mentions a case where a Swiss court tried 

e to consult the Supreme Court of the United States on ‘‘ American " divorce 
law but was informed that neither courts nor administrative agencies in the 
United States were prepared to give advice Of far greater interest is a 
suggestion made to the Royal Commission, Report, para. 919, that a digest 
of the matrimonial laws of other countries should be compiled of which the 
court might take judicial notice. The Commission sees distinct merit in this 
proposal but does not envisage that '' it would be of any use in cases where 
the point of law was in dispute; ıt would then still be necessary for expert 
evidence to be called.” 

12 Planiol et Ripert, op. cit., pp. 880 et seq. 

13 This point 18, of course, especially pertinent in the matter of divorce. The 
French law insists on a preliminary conciliation judsciare. before the President 
of the court. To refer to French law for the actual substantıve rules and to 
ignore this procedural préliminaire is to upset the balance of a system 
conceived as a whole. 
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common law countries did the reverse. The Report and the Code 
endeavour to secure a greater measure of uniformity between the 
two systems. This, in itself a praiseworthy attempt, ignores the 
fact which has been recently growing more and more patent, that 
the Continental courts very often merely pay lip-service to the 
principle. The notion of ordre public becomes notoriously expan- 
sive and justifies an ever-increasing number of exceptions to the 
application of personal law.'* There can also be noticed a 
corresponding movement towards some restriction of jurisdiction.“ 

The criticisms made in this paper refer only to some of the 
proposals of the Royal Commission. It must be stressed that in 
many respects the Code is a most admirable attempt to grapple 
with a proverbially intractable subject. It heralds greater progress 
than many had dared to hope. This is particularly true of the bold 
stand taken in the matter of choice of law. There can be no justi- 
fication for the grant of a decree in England on a ground unknown 
to the personal law of the parties.’ But the application of that 
law, however imperative, must still be imperfect and, as long as 
this remains so, solution must be sought in a well-balanced 
compromise between jurisdiction and law. 

J. K. Gnoprcxr.* 


14 Batiffol, op. cit., No. 856 et seq.; David, op. cit., p. 50; Lereboura-Pigeonniare, 
op. cit., No. 270; Benjamin, op. ctt., p. 80. There are other devices for 
exoluding personal law; damages to which the petitioner ın a French conrt is 
entitled on a petition for divorce are governed by lez fori as lex loct delicis: 
Batiffol, op. oit., No. 471; Benjamin, op. oit., p. 191. The Dutch courts 
abandoned their former reliance on personal law and openly apply the lex 
‘ors: Rebel, op. ah p 498. 

15 Niboyet, op. cost., p. 749. Rabel, op. cst., p. 446, says: '' The European courts 
are coming back to where the English and American courts have remained." 

16 Easterbrook, supra, n. 6. 

* Lecturer in Law in the Unrversity of Bristol. 
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In his comment? on my article? dealing with some aspects of the 
doctrine of precedent Simpson makes one point which I consider 
valid, but overlooks a number of considerations which arise from 
a more thorough analysis of the doctrine of precedent than was 
possible for either of us in our short notes. The valid point 
is concerned with Goodhart’s article *^ Determining the Ratio 
Decidendé of a Case.* Simpson accepts as the Goodhart theory 
the proposition that ‘‘ the ratio decidendi of a case can be defined 
as the material facts of the case plus the decision thereon." * He 
points out that there is an opposed theory, which may be conveni- 
ently called the “classical theory," which is that “the ratio is 
‘the principle of law which the judge considered necessary to his 
decision.’ "* Simpson avers that “the rule stated by the judge 
ought, therefore, upon the basis of Professor Goodhart’s arguments, 
to be treated as the ratio decidendi." What I regard as valid in this 
statement is the suggestion of an inconsistency in the reasoning of 
Goodhart in his article. But this inconsistency does not appear until 
one realises that there are two separate theses in Goodhart’s article, 
one of which is not referred to by Simpson. On the other hand, 
once Simpson’s terminology is examined carefully it will be seen 
that some of the propositions he asserts cannot be supported: (a) 
Goodhart’s theory of ** ratio decidendi " does not lead him to accept 
the judge's explicitly stated rule as the ratio decidendi, though it 
does lead him to accept the judge’s inexplicitly stated rule; (b) the 
classical theory is distinguishable from Goodhart’s theory; (c) Stone 
has not criticised the classical theory of precedent, but a theory 
which is assumed by Goodhart as the premiss leading to Goodhart’s 
own particularisation. 

The two phrases which particularly call for consideration in 
Simpson’s note are (i) ratio decidendi, (ii) facts of the case. It is 
my submission that with regard to these phrases Simpson has failed 
to note their ambiguity. 

* Two important meanings of the phrase 


“ratio decidendi? to 


1 (1957) 20 M.L.R. E n, 
2 (1957) 20 M.L.R. 

Some fuller anal Es 18 a be found in B articles: '' The Language of and 
a Notion for the trme of Precedent," est Aust L.R. at pp. 329 and 504; 
"Law Making and Law Applying,” (1966) South African 13. 187. 

40 Yale L.J. (1930) reprinted m Goodhart, Essays in Jurisprudence and the 
Common Law, p. 1, ani in Vanderbilt, Studying aw, p. 493. 

This is Glanville Williams’ summary in Learning the Law (8rd ed.), p. 57, 
which I accepted as accurate. 

The appellation ‘‘ classical theory ” for this theory is Paton's (Juris ence, 
lst ed., p. 159). It is the ‘‘classical’’ theory of some English judges, but 
not of English jurists. 


a 


a 


a 
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be found in a survey of its use are the following.’ (1) The phrase 
sometimes signifies the rule of law propounded by the judge as the 
basis of his ultimate decision of the case. This is the meaning often 
given to the phrase by judges, following Lord Campbell in Att.-Gen. 
v. Windsor. The full significance of this concept requires fuller 

` elaboration than I can give in this note. The concept, for example, 
embraces both the explicit formulation by the judge of a proposition, 
and the implicit formulation. In my submission Goodhart’s thesis 
‘is but a variation of Austin’s statement as to how an implicit ratio 
decidendi is determined.? (2) The phrase is sometimes used to mean 
the rule of law for which a case is of binding authérity. This is 
the meaning attributed to the phrase by Salmond and a number of 
other jurists who have followed him.'^ It is the meaning explicitly 
adopted by Goodhart in his article, and implicitly by Simpson in 
his note. 

Since both usages exist both meanings are “ correct.” I find 
somewhat misleading Simpson’s description of my article as being 
one which “ contrasts two views as to the correct definition of the 
ratio decidendi of a case." The word “ definition ” is ambiguous: 
the analysts no longer insist that it must refer to the meaning of 
a name. That strange error ignored the existence of the phrase 
“ rea] definition." I do not think Simpson fully brings out how the 
ambiguity of the phrase leads to difficulties in the theory of prece- 
dent. The terminology whereby ** ratio decidendi ” signifies the rule 
propounded by the judges should not be allowed to be used to beg 
the question whether such a rule is of binding authority. The 


T A fuller examination of the use of the phrase '' ratto decidends ” is to be found 
m 2 West Aust.L.R. at pp. 805 and 819.. 

(1860) 8 EL.L.C. at p. 801. The rule '' propounded and acted upon in giving 
judgment." For recent examples of this judicial usage, illustrating both the 
terminology and acceptance of the classical theory see Wood v. Wood [1957] 2 
All E.R. per Lord Evershed M.R. at pp. 19H, 20T and 21E, and Behrens v. 
Bertram Mills, Ltd. [1957] 1 All E.R. per Devlin J. at 094A. See also Midland 
Ry. v. Western Australia [1956] 8 All E.R. per Lord Cohen at p. 2771. 
‘The general reasons or principles of a judicial decision (. . . abstracted from 
any peculiarities of the case) are commonly styled, by writers on jurisprudence, 
the ratio deoidendi."’ Lectures in Jurisprudence (1878 ed.), p. 648. I have 
not been able to trace the '' writers on Jurisprudence." Presumably they are 
those studied by Austin in Germany. Austin’s account of the process of 
‘ detaching " general grounds from specific peculiarities 18 worded in one place 
in such & way as to be capable of referring not to a process of generalisation, 
but to the enunciation of an obiter dictum. ‘‘ Since no two cases are precisel 
alike, the decision of a particular case may partly turn upon reasons which 
aro suggested to the judge by ite specific peculiarities or differences. And 
that part of the ‘decision which turns on those differences (or that part of the 
decision which consists of those special reasons) cannot serve as a precedent 
for subsequent decisions." ‘This is not an accurate account of the doctrine 
of precedent: it is precisely the ‘‘ special reason '" which, generalised, is the 
basis of subsequent decisions. The dicta which ignore the “ peculiarities’ of 
the case are not authoritative, since the peculiarities will serve to '' distinguish "’ 
the later case from the precedent. But everything turns upon the meaning of 


P coger ii : : 
19 “t The underlying principle . . . which forms its authoritative element is . . . 
the ratio decidendi . . . which alone has the force of law." Salmond, 


Jurisprudence, 8rd ed, (1910), p. 175, eited Goodhart, Essays, p. 1; Stone, 
Province and Function of the Law, p. 187. 
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terminology whereby ratio decidendi signifies the rule which is of 
binding authority should not be allowed, as Goodhart pointed out, 
to beg the question of how the rule is determined. I prefer to use 
the phrase with the first meaning. The second usagé is one of 
those mixed fact-law concepts, which are convenient for describing 
the conclusions, but not the bases, of legal reasoning.‘? It involves 
a concept to which nothing real may be related: and leads to the 
assumption that there is always a rule of Jaw for which a case is of 
binding authority. It is the proposition contained in this assump- 
tion which is the subject of Stone’s criticiam, not the classical theory. 
Using the plirase “ratio decidendi? to mean the rule of law 
propounded by the judge, the two contrasted theories are thus 
formulated. The classical theory is that the ratio decidendi of 
& case is binding on later judges. Goodhart’s theory is that what 
is binding on later judges is & rule which may be logically con- 
structed by a later judge from the material facts found by the 
earlier judge and from his decision of the precedent case. Simpson's 
thesis is that the explicit ratio decidendi of & case must coincide 
with the rule so logically constructed. 

The ambiguity of the phrase ‘‘ facts of the case ” is concerned 
with the distinction between words which refer to classes of facts 
and words which refer to particular facts.” The brute facts of 
the world !* deal with individual men and women, particular things 
and unique events, but we are able to communicate with each 
other about them, and to deal with them ourselves, by the process 
of classification yielding our common nouns, our verbs, our concepts. 
Rules of law specify in their antecedents classes of facts—if any 
person fraudulently and without a claim of right made in good 
faith takes and carries away anything—cases are concerned with 
specific actualities—Bill Sykes animated at a particular time by 
a particular desire threatening a particular person. Simpson does 


11 The nee of such concepts has still to be fully surveyed. A peer Was 
made by Hohfeld. Stone’s fallacy of circuitous reference deals with the 
subject. Corbin, in commenting on the definition of a contract as '' a promise 
enforceable at law," deals with ıt also. He says: ‘ Such a definition as this 
does not inform us as to what kind of facts will be operative to create legal 
Nights and duties: it merely gives as & mode of describing euch operative facts 
after we have found by other means that they do have legal operation.” 
Contracts (one volume edition) 1952, p. 5. Stoljar’s programme for fruitful 

* concepts in law deals with but one aspect of the Rubel. He says, quite 
rightly: ‘‘ For we must define our premises by way of concepts from which 
straightforward mferences can be made; and the corollary is that we must 
avoid such concepts which do not permit us to make deductions." ‘‘ Logical 
Status of & Legal Principle," (1858) 20 Chicago L.R. p. 198. He also rightly 
adds that, '' In brief, the ar; ent is that we must choose descriptive concepts. 
..- . The reason ig that a peser but concept actually describes certain facts 
and situations." But being too much under the influence of the Ryle-Ayer- 
Williams school he contrasts descriptive concepts only with '' emotional (or 
ethical) concepts . . . (which) merely label our attitudes to certain facts or 
situations." ey need to be contrasted with & much wider range of concepta: 
and the value of equating emotional concepts with ethical concepts is doubtful 

13 (1967) 20 M.L.R. p. 414. 

13 See more fully (1056) S.A.L.J. pp. 188 et seq. 

14 Bee (1954) TO L.Q.R. p. 583. 
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not clearly distinguish these meanings when he says: ‘^A rule of 
law wil always be found to contain two parts: the first specifies 
a number of facts and the second specifies the legal result or con- 
clusion. . . . When, therefore, a judge states a rule of law, and 
treats it as applicable to the case before him, the applicability 
must depend upon his finding that the material facts of that case 
correspond precisely to the facts specified in the rule." The notion 
of material facts of a case corresponding with facts of a rule is 
one which calls for analysis. Without such analysis there is 
: ignored the whole difficulty of the process of determining under 
which “ class-fact ’? concepts the particular facts of a case fall. 
The logical difficulties of this process form the subject-matter of 
Stone’s analysis of the theory of precedent in relation to fallacies 
of the logical form.’ The logical construction of a rule of law 
from the material facts of a case is a process of generalisation. 
Austin speaks of ** general reasons . . . abstracted from the specific 
peculiarities of the decided . . . cases." Goodhart’s distinction of 
material and immaterial facts is unconsciously based on the differ- 
ence between “ general reasons and “‘ specific peculiarities.” He 
says: “‘The facts of person, time, place, kind or amount are 
presumably immaterial,” but there are no such presumptions. 
What is true is that, in generalising, these qualities are omitted 
when they merely serve to distinguish between different members 
of the same class. But the relativity of classification to purpose 
is a commonplace of logical thought. 

We can now more profitably consider the three propositions 
of Simpson’s which I seek to controvert. The first is that Goodhart’s 
arguments lead him to accept the rule of law which the judge in 
the precedent case has relied on as binding on later judges. This 
thesis depends on the contention that: ‘ When . . . a judge states 
a rule of law, and treats it as applicable to the case before him, 
the applicability must depend upon his finding that the material 
facts of that case correspond precisely to the facts specified in 
that rule . . . it both contains the court’s conclusion and the court’s 
finding as to the material facts of the case." The fallacy in this 
is clear once it is realised that ** application " of a rule to “ facts ” 
is the converse process to that of generalisation from partieular 
fact to ‘‘ class fact." An historical situation is a combination of 
particular facts. Many different general propositions “ apply ” to 
it: one can theoretically construct many different rules which will 
apply to the facts of a case. There is no logical reason why the 
specific proposition that the judge applies should be the one chosen. 
Each particular fact may be classified under a series of broader 
concepts, like the series in biological classification through species, 
genus, family and order. Moreover, the rule applies to a com- 
bination of particular facts even though it does not embody the 


15 The English Judicial Achievement in Relation to Social Change and Fallacies 
of the Legal Form, Chap. 7: IL in The Province and Function of the Law. 
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concepts relevant to each of them: a rule referring to one class 
fact applies to any combination of particular facts which contains 
a member of the class. Thus, any one or more of the particular 
facts serves as a starting point for different theoretical rules. 

If we look at the facts of Donoghue v. Stevenson, for example, 
we see that the allegation of the dead snail in the ginger beer 
bottle was considered material. But we may ask was this an 
instance of a harmful drink, or a harmful thing for human con- 
sumption, or & harmful thing for personal use, or a thing capable 
of any kind of harm? One of Lord Atkin’s generalisations refers, 
in the widest’ terms, to any kind of harm, but this did not make 
it impossible for it to be argued in Grant v. Australian. Knitting 
Mills ?* that the principle of Donoghue v. Stevenson was restricted 
to the manufacture of food. Again, the opaque character of the 
ginger beer bottle cannot be determined to be significant by any 
process of logie. One of Lord Atkin's generalisations makes no 
reference to that fact and was, of course, applicable to the facts. 
It must be borne in mind, moreover, that it is well-established 
doctrine that the ‘‘ material facts " of a case are not to be found 
solely by reference to the rule explicitly formulated by the judge 
as the basis of his decision. It must not be assumed that because 
a judge propounds a rule which does not incorporate a particular 
fact then that fact has been considered by him to be immaterial. 
A judgment has to be read secundum subjectam materiam, If the 
speeches in Donoghue v. Stevenson had made no reference, in the 
discussion of *law," to the opaqueness of the ginger beer bottle, 
nevertheless later judges would have been entitled to regard that 
fact as material, and to limit a general doctrine of liability to 
a consumer for neglipent manufacture by the qualification of 
absence of intermediate inspection. But both a qualified and an 
unqualified doctrine of liability apply to the facts of Donoghue v. 
Stevenson.*" 

The recent case of Alsey Steam Fishing Co. v. Hillman ?* serves 
as another example of the distinction between a judge’s statement 
of a rule of law and his finding of material facts. Willmer J. 
decided the case on the authority of The Stonedale (No. 1) '* saying: 


15 [1036] A.C. 85. Action against a manufacturer of clothing for dermatitis 
contracted as the result of wearing his products. 

17 Bione makes a similar opens of Donoghue v. Stevenson for the purpose of 
showing that there 18 no nng! le general proposition DUM related to the facts 
of a case: Province and einion of Law, p. 187. e does not, m his 
theoretical analysis, note the distinction between ''class facts’ and particular 
facts, though his analysis of the case presupposes it. His logical reasoning 
is based on the applicability to a combination of facts of a rule referring to 
one or more of them. ‘‘If there are ten facts, as many general propositions 
will explain the decision as there are possible combina lon& of those facta." 
A fuller theoretical analysis of the process of appl ying law and facts will be 
found in my " Law Making and Law Applying " (1966) South African L J., 
p. 157, particularly at pp. 180 st seq. 

15 [1957] 1 All E.R. 97. 

19 [1956] A.C. 1. 
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* The decision of the House of Lords in that case is directly in 
point here." In The Stonedale shipowners sought a declaration 
that they could limit their liability under section 508 of the 
Merchant Shipping Act, 1894, in respect of a claim brought by the 
Manchester Shipping Canal Company under the statute governing 
the canal for the expenses of raising their barge which had sunk 
in the canal as a result of improper navigation. The declaration 
was refused. Many rules could be constructed from the ** material 
facts" of the case as “‘ explanations ” of the refusal. One rule, 
for instance, would say that section 508 did not apply to claims 
by the Manchester Shipping Canal Company under the canal statute. 
What Willmer J. did, however, was to turn to the ** leading speech, 
with which all the other members of the House agreed, delivered 
by Viscount Simonds ” in the House of Lords. He noted the 
passage, dealing with the terms of section 508 which dealt with 
liability of shipowners in respect of loss caused by improper naviga- - 
tion of their ships, which said: *' The relief given to shipowners 
is in respect of their liability to damages and nothing else." He 
went on to show that this principle was the basis of the refusal 
by the Lords to give a declaration in respect of a claim which 
was not one for damages for negligence. This principle, he said, 
was binding on him, and he applied it to the facts of Hillman's: 
ease. In that case the shipowner sought to limit his liability to 
the owner of & tug which was sunk by the improper navigation 
of the ship while on tow. The tugowner brought an action based 
on tort to which it was held section 508 applied. He also brought 
an action based on the towage contract to which it was held 
section 508 did not apply. The ryle of law propounded by the 
House of Lords in The Stonedale was the interpretation placed on 
section 508. The “material facts?" of the case were many; it 
would be unhelpful to say that they were merely the instance of 
the negative concept of * not giving rise to a claim to liability 
in damages for loss by reason of improper navigation of a ship." 
To define *'material facts?" as those referred to by the judge 
in pronouncing a rule of law is to argue in a circle and to reduce 
Simpson’s thesis to a tautology. It is also to depart from jhe 
meaning which Goodhart placed on his user of the phrase. 

This analysis of Hillman’s case corresponds with that made by, 
Lord Evershed M.R. in Wood v. Wood '** of the case of Bragg v. 
Bragg." 

It is convenient here to indicate the nature of my agreement 
with Simpson in his criticism of Goodhart. Goodhart’s article 
asserts in the first part that the judge’s actual reasoning may be 
ignored in determining what is the rule of law established by the 
ease. In the second part, however, he asserts that the later judge 
must take into account the precedent judge’s statement of what 


19a [1957] 9 All E.R. at pp. 21I to 29G. 
10 [1995] P. 20. 
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facts are to be considered material. But the judge's statement of 
what facts are to be considered material is part of his actual 
reasoning. Where a judge does not explicitly pronounce the rule 
upon which he bases his decision, but explicitly says what facts 
he considers material, then we may have an implicit ratio decidendi, 
which, according to Goodhart’s second part, must be followed, 
though from the first part of his article one is led to believe that 
he does not consider any ratio decidendi as binding.?'* 

The second thesis I controvert is that the classical theory is 
not distinguishable from Goodhart’s theory. Both this thesis and 
the first depend on the same argument, viz., that when a judge 
pronounces a rule of law as the basis of his decision he enunciates 
the material facts of the case. Since this is not true it follows 
that there is a distinction between the rule of law which a judge 
may happen to propound, and a rule constructed from the material 
facts of the case and the decision on them, though, of course, in 
some cases the pronouncement may coincide with the construction. 

The last thesis to be controverted is that Stone’s criticism in 
The Province and Function of Law is directed against the classical 
theory. It is not. His criticism is indeed directed against what 
he calls “The English theory of precedent," which he finds 
formulated by Goodhart, Gray and Salmond.’ He nowhere 
criticises the classical theory, since he nowhere refers to it. The 
theory he criticises is one which, he says, * imports that the par- 
ticular decision is explained by a ratio decidendi, or a general 
principle of which the particular decision is an application, and 
which is ‘required’ or ‘necessary’ to explain that particular 
decision." #7 His criticisms are not applicable to an explicit ratio 
decidendi for that is a specific actualisation of one of the possibilities 
whose logical existence makes the legal category of ratio decidendi 
(in the second sense of the term) one of indeterminate reference.** 
Moreover, they are not fully applicable even to an implicit ratio 
decidendt, for attention to the actual reasoning of the judge negates 
many of the possibilities which are logically demonstrable. 

My final disagreement with Simpson is concerned with his 
description of my article as contrasting the classical theory with the 
Goddhart theory. This is to contrast a genus not with another 
genus but with a species of another genus. Goodhart’s theory, as 
indeed I indicated, and Stone points out, is but one of the class of 
theories which assert that the rule of law for which a case is 
of binding authority is not one which is pronounced, explicitly or 
implicitly, by the judge in the precedent case, but which is con- 
structed by later judges. This latter theory has been for some 


30a T use ratio decidendi with the first of the meanings set out above, viz., in the 
sense of the rule propounded by the judge. 

21 p, 187, n. 218. Not one of the three suthors is English. 

32 Btone, Province and Function of Law, p. 187. 

33 Of course his criticism may apply to the vagueness of legs] language with ita 
consequences of multiple reference, circuitous reference, atc. 
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time dominant in English juristic theory. I have contended that 
it does not correspond with current judicial practice. Support for 
this juristic doctrine may, however, be found in some recent dicta 
as well as in past practice. In my earlier article I contrasted 
the two general theories. My present purpose is to indicate that 
there is a substantial difference between the theory which says 
the actual reasoning of a judge is binding, and one which says it 
may be ignored! This may be very well illustrated by reference 
to the doctrine of Tulk v. Mowhay. The rule in Tulk v. Moxhay 
cannot be found in the case itself?*: it is the product of later 
judicial construction. The prineiple on which the cast was decided 
was the doctrine of notice: an injunction was decreed against the 
defendant because he had taken the land with notice of the 
restrictive covenant he proposed to ignore. But in the course of 
judicial development the courts evolved as the doctrine, which is 
still called the doctrine of Tulk v. Mowhay, one which based the 
right to an injunction on a number of facts, other than that of 
notice, which were discerned as being present in the leading case. 
In this way they arrived at the requirements that the covenant 
must be negative, that there had to be a dominant and servient 
tenement, and that there had to be annexation of the covenant 
to the lands.!* This was, indeed, to explain Tulk v. Mowhay by 
reference to facts which no one in the case had regarded as 
material." Thus, the development of the rule in Tulk v. Mowhay 
does support the theory that the actual reasoning of a judge can 
be ignored, though ‘it does not support Goodhart’s theory that a 
later court is affected only by what the earlier judge thought were 
the material facts. It is clear, moreover, that though there may 
be still room for discussion as to which theory correctly describes 
English law today, there is a great difference between the classical 
theory of precedent and the theory which permits cases to be 


34 The best known dictum opposed to the ‘‘classical’’ theory is that of Jessel 
"M.R. in Osborne to Rowlett (1880) 18 Ch.D. at p. 785: ‘‘I¢ 1s not sufficient 
that & case should have been decided upon a principle if that principle itself is 
not & right principle . . . and it is for a subsequent judge to say whether or 
not ıt is 8 right principle, and, if not, he may himself lay down the true 
principle.” An interesting dictum of Denning L.J. rmpliedly asserting th&t a 
case may still be '' explained '' by reference to some princtylo other than that 
upon which it was decided is in Jess B. Woodcock ¢ Son, Ltd. v. Hobbs 
[19065] 1 All E.R. at p. 448 H: '' Counsel for the plaintiff company said that 
those three cases were to be explained as cases of collusion: but they were 
dot put on that ground and I do not think it ıs the correct explanation. . . 
The true explanation is, I think, the ground taken by the judges.” 

25 (1848) 2 Ph. 774. 

36 Tt is now law that a purchaser can snap his fingers at a covenant of whose 
existence he was fully aware. Notice is only material msofar as & purchaser 
of a legal estate without notice of a& restrictive covenant cannot be bound by 
1t (n the absence of registration). 

27 Such a procedure is castigated by Hamson. ''It is making nonsense of case 
law io hold that the ‘true reason,’ so far from being the expressed raito, was 
some principle to which nobody on the case adverted.'" (1987) 68 L.Q.R. 
at p. 128. is statement was made in reply to a comment by Landon (1086) 
62 L.Q.R. 478. 
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explained by principles other than those propounded by the judge. 
According to the classical theory the purchaser of an equitable 
estate would not be bound by a restrictive covenant of which he 
had no notice: it is only because the classical theory has not 
been applied to the case of Tulk v. Moxhay that he is bound.” 


J. L. Monrrosz.* 


28 There is no actual ‘‘decision’’ to this effect: but there 1s the established 
juristic view. See Cheshire, Modern Real Property (8th ed.), p. 299. In 
view of the uncertainty inherent in the doctrine of precedent I would not be 
surprised by a contrary decision. 

* Professor of Law in the Queen’s University of Belfast. 


THE FIRST JUDGMENTS OF THE COURT OF 
JUSTICE OF THE EUROPEAN COAL AND 
STEEL COMMUNITY 


Tue Court of Justice of the European Coal and Steel Community 
has only been in existence for just over four years, and the first 
judgment was delivered in December, 1954. Nevertheless, since 
that date nearly one dozen cases have been decided, and many 
fundamental points of law discussed. It is felt, therefore, that 
because the law of the Community is still being developed, a con- 
sideration of the direction that this development is taking is of 
particular importance. This article, after a very brief survey of 
the structure of the Community and of the court attempts to 
consider the court's interpretation of the principles that it has had 
to apply. At the end will be found a survey of eight of the more 
important judgments of the court as many of these are not readily 
available in this country. 

By the fifty-year Treaty signed on April 18, 1951, by France, 
Western Germany, Italy and the three Benelux countries the control 
of the European Coal and Steel Community was placed in the 
hands of nine directors who were jointly to form the High Authority. 
Eight of these directors were appointed for six years by the common 
agreement of the member States and these eight co-opted a ninth. 
Before taking many of the more important of its decisions the 
High Authority is required either to consult with the special Council 
of Ministers, or in certain circumstances to obtain the Council's 
consent. This Council is composed of six ministers, one appointed 
by each of the six Governments. The role of the shareholders’ 
meeting with its cherished right of dismissing directors, is taken 
by the Common Assembly, a body composed of seventy-eight per- 
sons, eighteen appointed by the Governments of the three major 
countries, France, Germany and Italy, ten each by Belgium end 
The Netherlands and four by Luxembourg. 

Finally, over these three bodies and over the entire Community 
stands the Court of Justice. This is composed of seven members, 
elected for a period of six years by the Governments of the member 
States. There is no requirement that any of the judges should 
be of the nationality of the member States of the Community nor 
is there any limit upon the number of judges who may be elected 
from one particular State. The President of the court, Signor 
Pilotti, is an Italian; of the other judges one is French, one German, 


1 There is provision in Article 21 of the Treaty for these persons to be elected 
by por anu suffrage from each State but no country has yet adopted 
is method. : 
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two are Dutch, one is Belgian and one comes from Luxembourg.’ 
It is interesting to note that one judge, Heer Serrarens, is not a 
lawyer but a trade unionist well known on the Continent for his 
work for international trade unions. 

The jurisdiction of this court is extremely diverse, for in some 
respects it is international, in others administrative, in others civil 
and in others criminal. 

Thus, any dispute between the member States concerning the 
application of the Treaty if it cannot be settled by any other 
procedure provided in the Treaty may be submitted to the court 
without special agreement between the States. Again, any of the 
administrative decisions of the High Authority, the Council of 
Ministers or the Common Assembly may be challenged upon the 
same grounds as an administrative decision can be challenged 
before, for example, the French Conseil d’Etat. Again, any party 
may claim damages against the Community for an injury suffered 
as a result of une faute de service committed by the Community. 
Yet again, some form of criminal jurisdiction is conferred upon the 
court by the provision that it may remove any member of the 
High Authority who is found by the court to have committed a 
serious wrong." 

To conclude this preliminary survey, two important matters 
must be mentioned. First, that unlike the International Court 
of Justice at The Hague, there is no provision enabling any State 
to appoint an ad hoc judge if one of its own nationality should 
not be & member of the court, Further, if the court decides to 
divide itself into two chambers, no State can require that a judge 
of its nationality should be a member of the chamber to which 
its action is allotted, even if' such a judge is a member of the 
court. 

Secondly, and again unlike the International Court of Justice 
at The Hague, the provisions for the enforcement of the judgments 
of the Coal and Steel Court are extremely effective. By Article 86 
of the Treaty, every State has undertaken to carry out the terms 
of a judgment so that the obligation to do so is imposed upon the 
States by the Treaty itself and not by the court. By Article 88, 
if the High Authority considers that a State has failed to carry 
out one of the obligations imposed upon it by the Treaty, it is 
fequired to specify this failure in a reasoned decision and grant 
that State a reasonable time to comply with the obligation. If 
the State should fail to do this, the High Authority, with the 
agreement of two-thirds of the Council of Ministers, may fine that 
State by withholding moneys due to it from the High Authority. 


2 The court comprises in order of seniority Massimo Pilotti, Italy, P. J. 8. 
Serrarens, The Netherlands, Otto Riese, Germany, Jacques Rueff, France, 
Louis Delvaux, Belgium, Charles Leon Hammes, Luxembourg, Adrianus van 
Kleffens, The Netherlands 

3 For a full analysis of the competence of the court, see Valentine, The Court 
of Justice of the European Coal and Steel Community, pp. 56-148. 
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Further, it may authorise the other five States to take measures 
to end the common market in coal and steel vís-à-vis the defaulting 
State. Thus, by such weapons as tariff barriers, State subsidies 
and import quotas the products of the defaulting State can be 
priced out of the market. In effect there is authorised a return 
to that economic hostility that existed in the bad old days of 
1950. 


- ARTICLE 88 OF THE TREATY 


As Article 88 of the Treaty is the most important of all the articles 
granting competence to the court and the one that has been most 
discussed in the cases, paragraph 1 of that Article is here set out 
in full. 

“ The court is competent to pronounce upon appeals for annul- 
ment on the grounds of incompetence, violation of a substantial 
procedural requirement, violation of the Treaty or of any rule of 
law concerning its application, or détournement de pouvoir, brought 
against the decisions and recommendations of the High Authority 
by one of the member States or by the Council. However, the 
examination of the court may not take into consideration the situa- 
tion resulting from the facts or economic circumstances in view 
of which the said decisions or recommendations were taken, unless 
the High Authority is charged with having committed a détourne- 
ment de pouvoir or of having patently misconstrued the provisions 
of the Treaty or any rule of law concerning its application." 

It is clear from this paragraph that member States and the 
Council are granted four grounds of appealing against decisions 
and recommendations of the High Authority. It is not stated, 
bowever, whether when only some and not all of these four grounds 
are pleaded, the court is limited to considering merely those par- 
ticular grounds or whether it can annul a decision upon a ground 
that has not been pleaded. 

This point first arose in The Italian Government case where the 
plaintiffs only pleaded violation of the Treaty and détournement 
de pouvoir. The court, however, did not regard itself as being 
bound by the pleadings and, of itself, examined the question whether 
there had been violation of a substantial procedural requirement.* 
This, however, is in conflict with the statement of the court in 
the Groupement des Industries Luvembourgeoises case where the 
court stated: *' In the present dispute, plaintiff reproaches the High 
Authority neither with having committed a détournement de 
pouvoir nor with having obviously misinterpreted the provisions of 
the Treaty . . . the court must therefore limit itself to examine 


* Art. 88, para. 1 of the Treaty is open logically to three interpretations: that 
the four grounds specified are the only four upon which eal can be 
brought, or that they are the only four upon which a decision or recommenda- 
tion can be annulled by the court regardless of the grounds of appeal, or that 
both the sppeal and the annulment are limited to these four grounds. 
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whether, as regards the law, the price increase . . . violates the 
Treaty or any rule of law relating to its application." 5 

In the second sentence of the paragraph, the court is granted 
wide powers when détournement de pouvoir or a patent miscon- 
struction of the Treaty is alleged. It fell to be decided, therefore, 
whether a mere allegation of either of these grounds was adequate 
to confer these powers upon the court or whether the allegation 
had to be substantiated, and if so to what extent. In The Nether- 
lands Government case the court held: ‘It is not required that 
the . . . argument should be fully proved before the court can 
start such an éxamination, because if such proof were given, annul- 
ment on the ground of violation of the Treaty would already have 
to be pronounced on this ground . . . it is required and also 
sufficient that the argument be supported by indications from which 
it can follow that the argument is well founded." * 

As by Article 88 it is only decisions and recommendations of 
the High Authority, and not, for example, Avis which can be 
challenged, the court has had to determine what constitutes a 
decision within the meaning of the Article. The only assistance 
given by the Treaty is that decisions are to be supported by reasons 
for their enactment’ and that decisions impose obligations.® 

This question arose in The Fédération Charbonniére de Belgique 
ease where the plaintiffs sought the annulment of a letter sent by 
the High Authority to the Belgian Government, which the plaintiffs 
alleged constituted a decision. By paragraph 2 of this letter the 
High Authority stated: “It is recognised . . . that the assistance 
granted to Belgian coal mines by way of compensation must be 
accompanied by a series of measures which the Belgian Government 
is required to take. The High Authority believes, especially, that 
the revision of compensation must be made conditional upon action 
by your Government in the manner set out below." There then 
follows a list of four things that the Belgian Government is required 
to do. These include in sub-paragraph (a) the granting of special 
credit facilities to enterprises by a reduction of interest rates and 
by & State guarantee: (b) the facilitating of shórt term credits: 
(e) the financing of construction or the extension of facilities in 
the “mines: (d) the withdrawal, in agreement with the High 
Authority, of compensation from inefficient mines. 

* The court's decision upon the legal nature of this letter was 
as follows. It stated: '*In its letter of May 28, 1955, the High 
Authority admitted that the compensation payments must be 
accompanied by a series of measures to be taken by the Belgian 
Government; the High Authority considers, furthermore, that the 


5 Official Gazette, Joly 10, 1956, p. 214. The plaintiffs, however, in their 
pleadings had not stated on which of the four pro ounds they were basing their 
pma This stilted and often inaccurate English is typical of the reports of 
ihe cases in the Official Gazette. 
* Offical Gazette, March 28, 1955, p. 181. 
T Art. 15, para. 1. * Art. 14, para. 2. 


4 ; 


600 THE MODERN LAW EEVIEW Vor. 20 


Belgian Government should take four measures specified in para- 
graphs (a), (b), (c) and (d). The measures provided under (d) 
are therefore included in the series of measures which the Belgian 
Government must take if necessary. In this way the High Authority 
determined unequivocally what its attitude shall be in case the 
conditions provided for in paragraph 2, sub-paragraph (d), of the 
letter were to be fulfilled. In other words, the High Authority 
established a rule which can be applied if necessary. It must 
` therefore be considered as a decision in the sense of Article 14 
of the Treaty." ° 

The court, while knowing by Article 14 that a debision requires 
a specific line of action, has accepted the converse of this, namely, 
that anything which requires a specific line of action is a decision. 

The question has arisen of what is to occur when an action has 
been brought under Article 88 against a decision but before the 
hearing, or before the judgment, that decision has been repealed 
by the High Authority. This situation occurred in both The Assider 
and The I.S.A. cases, for of the decisions of the High Authority 
that were there challenged one had already been declared illegal 
by the court in The French Government case and the other had 
been repealed by the High Authority. In the event, although the 
court accepted the validity of the grounds of appeal in these two 
cases, both plaintiffs were penalised by being required to bear the 
costs of their actions. 

A slightly different situation occurred in the Groupement des 
Industries Luwembourgeoises case. Here, the plaintiffs sought the 
annulment of an implied decision of the High Authority that refused 
to declare a decree of the Luxembourg Government, dated March 8, 
1954, allowing a tax to be placed upon imported coal, as being in 
violation of the Treaty. Before the pleadings in the case were 
closed the Luxembourg Government had repealed this particular 
decree. The court, however, held that in this case the plaintiffs 
had an interest in the continuance of the action because they have 
suffered financially during the period that the decree was in force, 
so that the validity of the decree was still relevant to the question 
of damages. 


Violation of a Substantial Procedural Requirement 


The Treaty sets out that before the High Authority may take 
certain decisions it is to consult the Council of Ministers and some- 
times it is required to obtain their consent. There is no authority 
yet on the question whether a failure, for example, to consult 
the Council would vitiate a subsequent decision because there 
had been a breach of a substantial procedural requirement, or 
whether the grounds for annulment would be violation of the Treaty 
—which requires this consultation—or incompetence on the part of 


° Official Gazette, September 24, 1956, p. 304. Art. 14, para. 2, states: 
Décisions sont obligatotres en tous leurs inate 


a: 
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the High Authority, on the grounds that only after consulting the 
Council has the High Authority the legal power to issue the par- 
ticular decision. 

In The Netherlands Government case, the plaintiffs alleged that 
the decision that they were challenging had been passed in violation 
of a substantial procedural requirement because the decision did 
not adequately set out the reasoning that had required the decision 
to be taken whereas, they declared, Article 15, paragraph 1, of the 
Treaty provides that decisions shall be supported by reasons. 

The court, while tacitly assuming that a complete failure to give 
reasons for a decision would amount to a violation of a substantial 
procedural requirement, stated that Article 15 ** when interpreted 
in a reasonable way required the High Authority to mention in the 
preamble to the decision those essential elements of the factual 
situation which legally justify the measure in question," but that 
the particular goal to be attained did not need to be specified. 

This is a perfectly acceptable statement as regards decisions 
that are published; an interesting situation arises, however, when, 
as will be seen below, an appeal is brought against not an actual 
but an implied decision of the High Authority. By Article 85, if 
the High Authority is under a duty or is empowered to take a 
decision, and after being requested to do so it does not comply 
with that request within two months, the Authority is deemed to 
have passed a decision refusing to take action, and against this 
implied decision an appeal is open on any of the four grounds set 
out in Article 88. 

In the Groupement des Industries Luwembourgeoises case such 
a situation arose and the plaintiffs sought to have an implied 
decision annulled on the grounds that there had been a violation 
of a substantial procedural requirement as no reasons for the 
implied: decision had been given. 

The court clearly accepted that there was substance in this 
argument but rejected it because the decision that the High 
Authority was being required to take was one declaring that the 
Luxembourg Government was in breach of the Treaty by having 
pasged the Decree of March 8, 1954. The situation arising when 
the Treaty has been broken is governed by Article 88, which sets 
opt that when the High Authority deems that a State has failed in 
one of the obligations imposed upon it by virtue of the Treaty, 
it shall take note of this failure in a reasoned decision. The court 
deduced from this that ** nothing in Article 88 allows the conclusion 
that the same obligation exists with regard to a refusal to take a 
deeision on the grounds of that article. Consequently the absence 
of motivation of the implicit negative decision does not constitute 
a violation of Article 88 of the Treaty." 

Although this may be correct, it is suggested, however, that 
because it is stated in Article 15 that decisions are to be supported 
by reasons, this implied decision not being so supported was a 
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breach of that article and should therefore have been annulled. If 
this Article does apply, however, one reaches the logical but absurd 
position that every two months’ silence on the part of the High 
Authority is turned by the Treaty into an implied decision that is 
not supported by reasons and, therefore, always open to be 
annulled. 


Détournement de pouvoir 


The term ** détournement de pouvoir’? is one that has for long 
been accepted and understood on the Continent, and is one which, 
as its name suggests, finds its origin in the French egal system.” 

It is accepted that for an act to be susceptible of annulment 
on the ground of détournement de pouvoir it must be shown that 
the act in question was the exercise of a discretionary power; the 
purpose for which that power was conferred must then be estab- 
lished, and it must be determined that the purpose actually pursued 
was a different one.” 

One difficulty that the court has had to face when applying this 
principle is that of determining the position when the reasons for 
taking a particular decision are various, and some of these reasons 
are authorised and some are illegal. On this the court in consider- 
ing the charge of détournement de pouvoir in The French Govern- 
ment case made the following very important pronouncement: 
** Even if," it declared, ** among the motives which do justify the 
action of the High Authority there had been an unjustified one, 
namely the preoccupation to avoid sanctioning guilty enterprises, 
the decisions would not because of that be vitiated by détournement 
de pouvoir inasmuch as they do not infringe upon the essential 
objective which is the prohibition of the unfair competitive practices 
and discriminations." ™ 

Détournement de pouvoir, however, besides possessing this 
particular meaning, is a term in Italian administrative law which 
has a wider connotation. Thus, the Italian Consiglio di Stato has 
recognised both illogicita manifesta and manifesta ingiustizia as a 
form of eccesso di potere. Thus the Assider alleged that the 
complicated system of reporting price deviations which ‘was 
required of enterprises by Decision 8-54 was an example of illogicita 
manifesta, and that the authorisation of price deviations by 


10 Art. 83 also virtually reproduces the Italian formula of incompetenza, eccesso 
di potere and violazione ds leggo. 

11 See further R. Laun, Bemerkungen zum freien Ermessen und zum “ détourne- 
ment de pouvoir ' ym Staatlichen und tn Vólkerrecht ın Festschrift fur Herbert 
Kraus anldsslich seines 70 Geburtstages. 

12 Official Gazette, January 11, 1958, p. 22. It is not thought valuable to 
speculate upon the possible application of the general principle that may be 
abstracted from this statement or to consider what 18 the meaning of the term 
nana upon the essential objectives "— ne portent pas atteinte au but 
essential. 

13 See B. Galeotti, The Judicial Control of Public Authorities in England and 
Italy, pp. 147 and 150. 
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Decision 2-54, which the plaintiffs alleged had been passed to avoid 
the necessity for sanctions being imposed upon defaulting enter- 
prises, was manifestly unjust.** 

It would appear that because the terms of Article 88 must apply 
equally to all the countries of the Community an appeal under the 
head of détournement de pouvoir on the grounds of illogicita 
manifesta or of manifesta ingiustizia must be open even to plaintiffs 
governed by a municipal law that does not recognise these grounds. 
A new body of unified European law which is the aggregate of 
European national laws may thus tend to be developed. 

As paragraph 1 of Article 88 sets out détournement de pouvoir 
together with incompetence and violation of the Treaty as grounds 
upon which States, etc., may appeal, it is clear that a distinction 
between these three grounds was intended. What this distinction 
is, however, becomes very hard to determine as the decisions of 
the court accumulate. An example will illustrate this. 

One of the grounds on which the Italian Government sought 
to have Decision 2-54 annulled was that it had been passed without 
section 80 (2) of the Convention on Transitional Provisions having 
been taken into consideration, so that the Decision was in violation 
of the Treaty. This argument was accepted by the court and 
Article 1 of that Decision was annulled. 

The Assider and the I.S.A. in lodging their appeals were pre- 
vented, by Article 88, paragraph 2, from alleging violation of the 
Treaty, and were limited to the sole ground of détournement de 
pouvoir. Consequently, the plaintiffs alleged that the High 
Authority had passed Decision 2-54 without taking section 80 (2) 
of the Convention into consideration so that the Decision was 
thereby vitiated—but they called this defect a détournement de 
pouvoir. Because Decision 2-54 had already been annulled by the 
court in an earlier case the force of this argument was not con- 
sidered by the court, but it was clearly accepted as prima facie 
valid both by the defendants and by the court.” 

That plaintiffs on the Continent have doubts about the meaning 
of détournement de pouvoir, or at any rate doubts about the 
difference between this and the other grounds of appeal open to 
them under Article 88, is illustrated by an argument brought 
forward by the Fédération Charbonniére de Belgique in its action 
against the High Authority, where the plaintiffs argued that it was 
open to them to prove incompetence, violation of the Treaty and 
a breach of a substantial procedural requirement as grounds upon 


14 Jt is interesting, however, to note that these two contentions are put forward 
by the plaintif, and accepted by the court, as being specialised examples of 
sviamento di potere—détournement de pouvoir—and not of eccesso di potere. 

15 The court declared: '' As for Deoision 1-54 of the High Authority, the plaintiff 
has put forward the same grounds as the Government of the Italian Republic 
in the case Italian Government v. The High Authority: The sole ground, 
however, that was actually put forward by the Itahan Government was 
violation of the Treaty. 
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which they could establish that there had been a détournement de 
pouvoir.!* The contention was, of course, rejected. 

That the court itself is not clear about what meaning it attaches 
to the term détournement de pouvoir, and thus unable properly 
to distinguish it from some of the other grounds of appeal in 
Article 88, is to be seen from the quotation from T'he Netherlands 
Government case that has already been set out, where the court 
stated: **It is not required that the argument [to support an 
allegation of détournement de pouvoir] should be fully proved 
before the court can start an examination [under Article 88, 
paragraph 1, sentence 2] because if such a proof were*given, annul- 
ment on the ground of violation of the Treaty would already have 
to be pronounced on this ground." * 

It would appear, therefore, that the question of which ground 
of appeal is advanced under Article 88 has become more & matter 
of words than one of substance.!* 


The Meaning of the Term ** Patent Misconstruction of the Treaty ” 


By the second sentence of paragraph 1 of Article 88 the court 
is granted wide powers to assess the situation resulting from the 
facts or economie circumstances in view of which the particular 
decision or recommendation of the High Authority was passed. 
Apart from an allegation of détournement de pouvoir, an allegation 
that there has been a patent misconstruction of the Treaty is also 
adequate to confer this power upon the court. 

However, the only occasion when the term “ patent miscon- 
struction of the Treaty " has arisen for consideration was in The 
Netherlands Government case. Here the plaintiffs were seeking 
to establish that there had been a patent misconstruction of the 
Treaty on the part of the High Authority by showing first, that 
the power of the High Authority to impose maximum prices is 
limited !? to those occasions where such prices are necessary, inter 
alia, to establish the lowest prices then possible, and, secondly, 
by asserting that from a study of the conditions of the common 
market as it existed at the time of the fixing of those maximum 
prices it was clear that this objective would not be achieved.. 

The court declared: ‘‘ The word ‘ patent’ supposes that the 


16 Official Gazette, September 24, 1956, p. 806. This contention is the more 
interesting ae Belgium soe a Conseil d'Etat—in fact the Exposé des 
Motifs issued by the Belgian Government concerning the Coal and Steel 
Treaty stated that the court was ‘‘ predominantly administrative and similar 
in many ways to our Conseil d'Etat." See Sénat de Belgique, Session 
Ordinaire, 1950-1951, No. 869, p. 14. 

17 Offiaal Gazette, March 28, 1955, hs 181. 

18 It may be useful to note that the definition of détournement de pouvoir 
advanced by the High Authonty is “an administrative act objectively in 
accordance with the rule of law but subjectively vitiated because of the aim 
ursued by the administrative authority ''—see The Fédération Charbonniére de 

elgique case, Official Gazette, September 24, 1966, p. 29b. 

19 Art. 61, para. 1 (a) of the Treaty. 

39 Art. 8 (c) of the Treaty. 
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provisions of the Treaty have been misconstrued to such an extent 
that this misconstruction seems to follow from an evaluation of 
the economic situation which led to the decision and which evalua- 
tion is obviously wrong when seen in the light of the provisions of 
the Treaty." °! This, it is suggested, is unexceptionable. However, 
the court then continued: *'In the present case the existence of 
patent misconstruction can only be accepted if the court ascertains 
that an economie situation exists from which it follows, at first 
sight, that there was obviously no necessity for taking the decision 
in question for the achievement of the objectives described in 
Article 88 of'the Treaty, more in particular under section (c) of 
that Article." 

This, however, is not an application of the definition of patent 
misconstruction given immediately before. By the definition the 
court has stated that patent misconstruction occurs where the 
existing situation, X, is evaluated—appréciée—by criteria believed 
to be those stated in the Treaty but which are patently not so. 
The court, nevertheless, then states that in the present ease its 
duty is to see whether the existing situation was other than the 
one justifying action—i.e., that the situation was Y, and not X. 
To read situation Y as situation X, it is suggested, is not a mis- 
construction of the Treaty but a misconstruction of external facts, 
which is clearly very different. 


Article 38, paragraph 2 


The second paragraph of this important Article has also been 
the basis of much argument in the court: the wording of the 
paragraph is as follows: . 


“ The enterprises and associations set out in Article 48 
may bring, under the same conditions, an appeal against 
individual decisions and recommendations that concern them, 
or against general decisions and recommendations which they 
deem vitiated by détournement de pouvoir with regard to 
them.” 


It is in fact only paragraph 8 of Article 48 that is relevant 
to this provision and this sets out that to obtain necessary informa- 
tion or to facilitate the execution of the tasks allotted to it, the 
High Authority shall normally have recourse to associations of 
producers provided either that the associations assure to qualified 
representatives of workers and to consumers participation on their 
boards of control or on the consultative committees attached to 
them or that they grant by any other means a satisfactory place 
within their organisation for the expression of the interests of 
workers and consumers.?? 


31 Official Gazette, March 28, 1955, p. 181. 

22 The term ‘‘enterprise”’ is defined by Art. 80 of the Treaty as applicable, 
except in the special cases governed by Arts. 65 and 66, to all enterprises 
producing coal or steel within the territories of the High Contracting Parties. 
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Although paragraph 2 of Article 88 appears to grant a right 
of appeal to all enterprises without restriction, in the Groupement 
des Industries Luwembourgeoises case, the Luxembourg Govern- 
ment, as an intervening party, disputed the plaintiff's right to 
bring that case before the court because the action solely concerned 
an implied decision of the High Authority concerning coal, and the 
Government sought to contend that only an enterprise producing 
coal or an association of such enterprises was entitled to appeal 
to the court for the annulment of such a decision. As the plaintiffs 
produeed steel and not coal the Government alleged that they 
had no standing before the court. This proposition, however, was 
rejected by the court on the grounds that *'there is no provision 
in the Treaty requiring the specialisation of the producer to be 
connected with the speciality of the dispute.” ? 

Concerning associations, however, the court has held * that in 
addition to the restriction imposed by Article 48, it is only associa- 
tions of enterprises in the sense given to the term enterprise by 
Article 80 of the Treaty that may bring an appeal: indeed, the 
court added: ‘‘ If it were not so one would admit for an association 
a competence to introduce proceedings while this competence could 
not be exercised individually by the constituting members them- 
selves," 75 i 

The terms ‘‘ individual decision ” and ** individual recommenda- 
tion ” are nowhere defined in the Treaty, but the court has already 
had to give a ruling upon the meaning of these terms. 

In the Fédération Charbonni?re de Belgique case the plaintiffs 
were requesting the annulment of a decision of the High Authority 
which lowered the prices of certain grades of coal produced in 
Belgium.?* The plaintiffs argued that this was an individual 
decision for by it the three collieries of the Campine were affected 
differently from the other Belgian coal mines. The court declared, 
however, that the decision “refers to the enterprises on the sole 
basis that they produce coal and not on any other requirement. 
If a new coal deposit was discovered in Belgium, the operator 
would be bound to sell at the prices fixed by the decision. On 
the other hand, the territorial limitation does not imply any 
individual specification and is justified by the fact that the Belgian 
industry needs the compensation payments." A little later the 
court stated: “The fact that plaintiff is an association including 
all the enterprises referred to in the decision—and only those— 
does not lead to a different result. Because if it were otherwise, 


a3 oficiat Gazette, July 10, 1955, p. 207. 

34 The Groupement des Industries bourgeoises case. Official Gazette, July 
10, 1955, p. 285. 

35 Although the court was here only referring to the term "association " in 
Art. 85, the meaning of the term must be the same in Art. 88. 

39 Art. 1 of Decision states: ‘‘ For grades of coal set ont in the Schedule 
annexed to this Decision, coal producing enterprises in the Belgian basin 
must comply in sales on the common market with the prices therein specified.” 
No enterprise is thus mentioned by name. 
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the general nature should be denied even to a decision applicable 
to all the enterprises of the Community in the eventuality of a 
single association including all those enterprises.” 

Finally, paragraph 2 of Article 88 allows enterprises and associa- 
tions to appeal against general decisions and recommendations 
which they deem vitiated by a détournement de pouvoir with 
regard to them. The meaning of the words “ with regard to. 
them '?' has caused a certain difficulty. The High Authority 
maintained ** that they must be interpreted in the sense that the 
decision in question must be a disguised decision, that is to say, 
a decision Which although general in appearance, in reality only 
affects ohe or more enterprises. This, however, was not accepted 
by the court. “A disguised individual decision," the court 
declared,!* **remains an individual decision, as the nature of a 
decision does not depend upon its form, but upon its scope. 
Furthermore, such an interpretation of Article 88 and particularly 
of the words “affecting them ” has no other meaning than the 
one of the words that express it, i.e., that it concerns an enterprise 
which is the object, or at least the victim, of the détournement 
de pouvoir which it brings forward. The court is of opinion that 
Article 88 clearly says that associations &nd enterprises can contest 
not only the individual decisions but also the general decisions 
in the real sense of the word." 

Article 88 governs appeals against express decisions and recom- 
mendations of the High Authority, whereas Article 85, as has 
already been briefly mentioned, governs the situation where the 
High Authority is either required or empowered to take a decision 
or recommendation. The Article then goes on to state: “If, at 
the end of a period of two months, the High Authority has not 
taken any decision or formulated any recommendation, an appeal 
may be brought before the court within one month against this 
implieit decision of refusal which is deemed to result from this 
silence.” 

The court, without any argument, has held that appeals 
under this provision are appeals against decisions and recommenda- 
tions of the High Authority and can therefore only be brought 
on’ one of the four grounds set out in Article 88 for the bringing 
of appeals. 

* "Thus in the Groupement des Industries Lumembourgeoises case 
the plaintiffs requested the High Authority to pass a decision 
declaring the Luxembourg Government, by failing to repeal the 
Ministerial Decree of March 8, 1954, to be in breach of one of the 
duties imposed on it by the Treaty.” After a silence of two 
1! À leur égard—translated in the Official Gazette as '' affecting them." 

28 In The Fédération Charbonmére de Belgique case, Official Gazette, Septem- 

ber 24, 1956, p. 245. - 29 Ibid., p. 304. 
30 The Luxembourg Government was alleged to be in breach of E c imposed 


upon it by Arts. 4 (c) and 4 (b) of the en and the High Authority 
y 


therefore to be under a duty to take a decision Art. 88, para. 1, of the 


Treaty. 


" 
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months the High Authority was deemed to have passed a decision 
refusing to take action, and as this was declared by the court to 
be an individual decision,?! the plaintiffs, by Article 88, paragraph 
2, were enabled to allege any of the four grounds set out in Article 
88, paragraph 1 and, in the event, they selected détournement de , 
pouvoir and a violation of a substantial procedural requirement upon 
which to bring their case. 

The pleadings in this particular case appear to reveal a new 
development, for the plaintiffs, apart from seeking the annulment 
of the implied decision of the High Authority, requested a declaration 
from the court that the High Authority was bound to issue a 
decision or recommendation annulling the effects of the Ministerial 
Decree. However, because the court held that the Decree did not 
infringe the Treaty, the court was clearly not required to make 
such a declaration, but the judgment makes no mention of the fact 
that the right to make a request for such a declaration is nowhere 
granted to the plaintiffs by the Treaty. If this were not, in itself, 
adequate to invalidate the plaintiff's request for this declaration, 
there is clearly no need for such a declaration ever to be issued, 
for if the court accepts that no duty has fallen upon the High 
Authority, as was the case here, then the two months’ silence is 
not created into an implied decision. If, on the other hand, the 
court finds that a decision is deemed to have been implied, this 
means that the court has accepted that there was a duty upon the 
High Authority, so that again no declaration to that effect is 
needed. 


THE JUDGMENTS OF THE CouRT 

The court is under a duty to publish its judgments and the general 
public can go to two sources to find them. First, a Recueil de la 
Jurisprudence de la Cour has been issued but so far this covers only 
the years 1954-1955. This volume contains the judgments and the 
findings of the Advocate General in six cases.** Secondly, as cases 
are decided they are reported in the Journal Officiel of the Com- 
munity, which is published in the four official languages—Dutch, 
French, German and Italian. An English translation of this* 
Journal now appears under the title ‘‘ The Official Gazette of the 
European Coal and Steel Community " and it is from this that 
the majority of the quotations in this article have been taken. 


31 This finding of the court comes abont as the result of an interesting Gilbertian 
situation, for it means that this fictional decision, if it had not been merely a 
fiction, would have been individual to the plaintiffs—but this fictional decision 
was later held by the court not to exist at all—even as a fiction. 

33 These cases are: The French Government case, The Italian Government case, 
the Assider and the I.S.A. case, The Netherlands Government case and the 
second Assider case, All these cases are noted below. 
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The Government of the French Republic v. The High Authority 
The Government of the Italian Republic v. The High Authority 


As both these cases have already been noted by the author in 
this Journal ** there is felt to be no necessity to repeat that review. 


Associazione Industrie Siderurgiche Italiane (Assider) v. 
The High Authority 


This appeal was submitted on February 16, 1954, and sought the 
annulment of the same three decisions of the High Authority as 
did the above two cases, namely, Decisions 1-54, 2-54 and 8-54. 

As these three decisions of the High Authority were general 
decisions, the plaintiffs were limited by Article 88, paragraph 2 of 
the Treaty to alleging détournement de pouvoir with respect to 
their own association. They therefore sought to substantiate a 
charge of détournement in several ways.?* 

First, they asserted that Article 60, paragraph 2 of the Treaty 
is seeking to prohibit discriminations whereas these decisions of the 
High Authority revealed a clear intention to consent to—or at 
least not to forbid—discriminations. Moreover, they asserted: 
** The challenged decisions seriously limit the publicity of the price 
lists with the avowed but illegal intention of permitting deviations 
between the actual and the prohibited prices which further accentu- 
ates the détournement de pouvoir." 

Secondly, and this is the same argument as the French and 
Italian Governments employed, it was maintained that the High 
Authority had admitted ** that enterprises were not adhering to their 
price lists. However, rather than apply the penal sanctions provided 
by Article 64 of the Treaty. the High Authority had sought to 
legalise these deviations so as to avoid the necessity for imposing 
fines. 

Thirdly, as regards Decision 8-54— which required bi-weekly 
reports to be submitted—the plaintiffs affirmed that this was vitiated 
by détournemeni de pouvoir as it was plainly illogical and prima 
facie impracticable. . 

Finally, they relied upon the terms of section 80 (2) of the 
Cqnvention on Transitional Provisions, which prohibits deviations 
from price lists being adopted without the consent of the Italian 
Government. The High Authority was alleged to have committed 
a détournement de pouvoir in that it had used its power in a way 
that evaded this particular safeguarding provision. 

In its judgment the court pointed out that as Article 1 of 
Decision 2-58 had already been annulled by the judgment in The 
French Government case, the present request for annulment was 


33 (1965) 18 M.L.R. 187. 

34 The following is based upon the Statement of Claim kindly supplied to the 
author by the plaintiffs who have given permission for it to be published. 
The court itself maintains strict secrecy as regards the pleadings, etc., even 
after the case haa been concluded. 

35 Exposé sur la situation de la Communauté au debut de 1954. 
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to that extent no longer required. Further, the appeal against 
Decision 8-54 was not considered by the court because that decision 
had been repealed by the High Authority before the delivery of 
the present judgment.?* 

It was then stated that the plaintiffs had advanced no new 
argument concerning the validity of Decision 1—54—'' whatever 
interpretation one wants to give to the notion détournement de 
pouvoir à leur égard which appears in Article 88 of the Treaty.” 

The court then very briefly considered the validity of the other 
articles of Decision 2-54 and declared them valid. 

Association ** Industrie Siderurgiche Associate ? (I.8.A.) v. 

The High Authority 


This action was started on February 16, 1954, and was an appeal 
against the validity of the same three decisions of the High Authority 
as have figured in the above three cases. 

The grounds upon which this action was founded were the same 
as those alleged by the Assider, except that rather than rely upon 
the contended illogical nature of the decisions, in the plaintiff’s 
opinion there was ** an infraction of the rules of good administration 
and therefore an indication for détournement de pouvoir in the fact 
that the High Authority in the motivation of the decisions in 
question had neglected to pronounce a judgment with regard to the 
dissenting opinions expressed in the consultative bodies." ?' 

The argument, however, was rejected by the court on the single 
ground that as the Treaty does not require the High Authority 
to set out any dissenting opinions put forward by the consultative 
bodies, there clearly can be no obligation to refute them. 

The text of this brief judgment is almost identical with that in the 
Assider case, and both judgments were delivered on the same day. 


The Government of the Kingdom of the Netherlands v. 
The High Authority 


In March, 1958, the High Authority imposed maximum prices 
for the sale of coal from the pit heads of the various coal basins of 
the Community. As these prices were only to remain in force 
until March, 1954, the situation was reviewed in that month and 
the High Authority decided that in general it was no longer necessary 
to maintain maximum prices for all the coal basins. However, the 
Ruhr and the two basins of the Houilleres du Nord and the Pas-de- 
Calais owing to the nature and the size of their production had by 
then acquired a preponderant influence and were preventing effec- 
tive competition. As a result, Decision 18-54 was passed ending 
all existing maximum prices, while Decisions 19-54 and 20-54 set 


38 Decision 3-54 was eppeled by Decision 1-55 of January 4, 1955—Journal 
Officiel, January 11, 1! 

37 Official Gazette, March 1, 1956. 

38 Decisions 7-58 to 24-58. 
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out new maximum prices for the Ruhr and the other two basins 
respectively. 

For the annulment of these three decisions the Netherlands 
Government brought this action. 

The plaintiffs in their pleadings alleged all the four grounds that 
are open to them under Article 88 of the Treaty. Their arguments 
may be briefly summarised as follows: 

Article 61 of the Treaty authorises the High Authority to 
establish maximum prices where it regards them as being necessary 
to obtain the objects enumerated in Article 8 of the Treaty which 
include, interealia, the establishment of the lowest possible prices— 
ie. by preventing them from rising further. As the plaintiffs 
maintained, however, that there already existed & tendency for 
priees to fall, the decision fixing maximum prices constituted a 
violation of the Treaty. 

Further, it was asserted that before any of the powers given by 
Article 61 of the Treaty can be exercised it must be shown what 
Specific objects set out in Article 8 would not be achieved by a 
failure to take the proposed action. As this could not be shown in 
relation to the present decisions, the Treaty was alleged to have 
been broken. 

Next, it was declared by the Netherlands Government that the 
reason for imposition of maximum prices was not to achieve any 
of the objects of Article 8 but that it had been taken because certain 
coal basins had acquired a virtual monopoly. As the existence of 
a monopoly is directly contrary to the Treaty, this situation could 
not be quoted as grounds for taking the decisions. In fact, it was 
put forward, no action against monopolies can be taken under 
Article 61 at all but only by direct action under Articles 65 and 66. 

Détournement de pouvoir was stated to exist and it was alleged 
that the High Authority was not in fact seeking to obtain the lowest 
possible prices as required by Article 8 of the Treaty, and that this 

: was evidenced by the fact that the new maximum prices imposed 
were not significantly lower than those already existing. 

Further, it was stated that if the High Authority feared that 
production and employment would be hindered by freeing prices 
this must imply a fear that prices would fall substantially. This 
would therefore have required minimum and not maximum prices 
to be fixed. It was argued that this again involved a détournement 
de pouvoir. 

A violation of a substantial procedural requirement was alleged 
to have occurred because the decision in question did not adequately 
set out the reasoning that required it to be taken, whereas Article 
15, paragraph 1, of the Treaty provides that decisions shall be 
supported by reasons—motivés. 

The court's rejection of the alleged violation of a substantial 
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procedural requirement and of détournement de pouvoir have been 
set out above.?? f 

When considering the allegation of the violation of the Tresty 
and incompetence, which were based on the charge that the existence 
of monopolies was itself illegal and therefore could only justify 
action under Articles 65 and 66 and not under Article 61, the court, 
without argument, declared: ‘‘ The existence of a situation which 
can eventually justify the application of Article 66, paragraph 7, 
does not in itself prevent the High Authority from using the com- 
petence which is given it by Article 61 (a). 

Having thus rejected all the grounds of the appeal, the court 
dismissed tbe action and awarded costs to the High Authority. 


M. Antoine Kergall v. The Common Assembly 


As the court apparently is not intending to publish its judgment 
in this case in the Journal Officiel of the Community, beyond the 
mention in six lines that it has already received,*? it may be desirable 
to make available the facts and reasoning in this somewhat surprising 
judgment. 

On January 10, 1958, the plaintiff signed a contract with the 
defendants, with effect from December 6, 1952, to serve the 
defendants for a period of two years at an annual salary of 7,800 
E.P.U. units. By Article 15 of this contract the plaintiff was to 
receive compensation—indemnité—at the end of those two years 
amounting to two months’ salary. This Article, however, was to 


be replaced, de plein droit by le Statut du Personnel from the date ~ 
of the adoption of that projected statute. There was no clause in . 


the contract concerning its renewal, 
On June 15, 1958, the Bureau of the Common Assembly decided 


to discontinue M. Kergall’s post as Chef de Service aum Services -. - 


administratifs at the end of their contract with him. 


On June 16, 1958, the Secretary-General of the Common . 


Assembly informed the plaintiff that this decision had been taken 
and that in consequence it would not be possible to renew his 
contract. 

On November 8, 1954, the plaintiff was further informed that 
because he had so many expenses on account of his numerous family, 
the Assembly had decided to make him a grant equivalent to four 
months of his salary in addition to the two months provided for in 
the contract. 

On November 24, 1954, the plaintiff replied that he regarded him- 
self as being adversely affected—qu’tl s'estime lésé—by the decision 
of the Assembly terminating the post he was holding and that he 
would therefore be submitting his case to the Court of Justice. 

It appears that the Assembly then attempted to persuade M. 
Kergall to withdraw his threat to go to law, and when he refused 


39 See pp. 601 and 604-605. 
40 Journal Officiel, July 26, 1955. 
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to do so he was informed by the Vice-President of the Assembly 
that as a result of his refusal the offer of the additional grant of four 
months’ pay was withdrawn. 

.M. Kergall, therefore, on January 19, 1955, started the present 
action claiming that the decision of the Common Assembly passed 
on June 15, 1958, was improper—intervenue dans les conditions 
trrégulieres—and claimed damages and costs. 

Basically the plaintiff put forward four contentions to support 
his claim. First, that the decision of June 15, 1958, had been 
improperly taken in that it had been passed only a few months 
after the commencement of his period of office. : 

Secondly, that the Assembly was incompetent to take the 
decision, which it was alleged could only be taken by the Commission 
of Presidents. This argument was rejected by the court for reasons 
that need not detain us. 

Thirdly, détournement de pouvoir was alleged as it was con- 
tended that the abolition of the post of Chef de Services was being 
used as a mere pretext for the plaintiff’s dismissal. 

Fourthly, it was argued that this failure to renew his contract 
amounted to a disguised punishment which further made the decision 
improper. 

The plaintiff, however, sought not the annulment of the decision 
but a declaration that it had been taken under irregular circum- 
stances and that he had suffered consequent damages. 

The court after an oral hearing of both parties held that this con- 
tract was to be read in the light not only of its express terms but in 
the light of the Treaty, as well as the internal rules of the Common 
Assembly, the intention of the parties and the intention of the Com- 
munity as & whole. 

It was declared that the words in the contract ‘M. Kergall 
‘enters into service’ with the Community ” and the fact that the 
plaintiff was employed in a senior position justified him in believing 
that he would enjoy security of office. 

Further, the fact that the contract was limited to a period of 
two years did not necessarily mean that the parties intended the 
contract to be merely for that period but rather that these two 
years ‘* would be sufficient for the drawing up and adoption of the 
Statut des Fonctionnaires,” This interpretation was held to be 
supported by the fact that Article 15 of the contract—that granted 
compensation—was expressed to be valid only until it was replaced 
* de plein droit by the projected Statut. 

*'Thus the plaintiffs contract of employment," the court 
declared, * constitutes a contract of publie law. . . . It follows 
that the legal position of the plaintiff is that of a publie employee 
with a provisional engagement,” 

The decision of the Assembly was then declared to have been 
taken irregularly and the Assembly held to have committed a wrong 
in the exercise of its function in relation to the carrying out of the 

Vor., 20  . 40 


614 g THE MODERN LAW REVIEW Vor. 20 


contract. The Assembly was responsible for this wrong and was 
therefore liable to the plaintiff. 

The offer of the Assembly to pay four months’ salary in addition 
to the two months under the contract was held to have been wrongly 
withdrawn, and that in addition to these six months’ pay the 
plaintiff was entitled, ‘‘ taking into account all the circumstances " 
to an additional year's salary.“ He was also awarded two-thirds 
of his costs. 


Associazione Industrie Siderurgiche Italiane (Assider) v. 
The High Authority 

The plaintiffs in this case had already appealed to the court for 
the annulment of three decisions of the High Authority,** but, as 
has been seen, this action was not successful as the only one of these 
decisions that was invalid had already been annulled in The French 
Government case. However, one of the grounds of the plaintiffs’ 
earlier appeal had been that the decisions were vitiated by détourne- 
ment de pouvoir because they violated section 80 (2) of the Con- 
vention on Transitional Provisions.*? 

This provision was not referred to by the court in the earlier 
Assider judgment because it had been considered in The Italian 


Government case and had there been held as one of the grounds for. 


annulling Decision 2-54. As that decision had already been annulled 
it was held that there was no need to peenneldes arguments for its 
annulment. 

In the present action the Assider sarai an interpretation of 
the passage in the judgment given in The Italian Government case 
where the scope of section 80 (2) was considered. The court had 
stated: ** In the opinion of the court paragraph 80 of the Transitional 
Provisions prohibits all sales in Italy below the prices provided for 
in the price lists." This was open to two possible interpretations. 
First, that it only prevented foreign enterprises from selling below 
their price lists in Italy, or secondly, that it also prevented Ttalian 
enterprises from selling below their own price lists in Italy. The 
High Authority had acted upon the latter interpretation and Tig 
Assider upon the former. 

The court, however, held that strictly it was inċompetent to 
determine this conflict because the court had not been concerned if 
The Italian case with the question of Italian enterprises selling below 
their own price lists on the Italian market, but only with the question 
of the validity of a decision of the High Authority that allowed price 


41 As the contractual figure of two months' salary had already been paid, the 
court awarded sixteen months’ salary as damages. 

42 See above, p. 609. 

43 Ag set out above, section 80 (2) declares that the prices adopted by enterprises 
for the sale of Italian steel on the Italian market must not be lower than 
those set out in their price liste for comparable transactions without authorisa- 
tion of the High Authority given in agreement with the Talian Government: 
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deviations throughout the Community as a whole. ‘In an inter- 
pretative judgment the court can only determine the meaning and 
the scope of a former judgment: the court cannot rule on problems 
which have not been settled in that judgment. Parties cannot by 
way of interpretation ask for a new decision in new disputes." 

Notwithstanding this, however, the court felt that it was desir- 
&ble in the present ease to declare that The Italian judgment had 
only concerned the case of non-Italian enterprises selling in Italy 
and that “the problem of the alignment of the Italian enterprises 
with the prices of other non-Italian enterprises of the Community 
was not settlèd in that judgment.” 


The Groupement des Industries Sidérurgiques Luwembourgeoises v. 
The High Authority 


On March 8, 1954, a Ministerial Decree of the Grand Duchy of 
Luxembourg authorised the Office Commercial du Ravitaillement, a 
body possessing a monopoly of importing coal and coke into 
Luxembourg,** to increase the prices of solid fuel other than house- 
hold fuel, whatever its origin, sort or consumer. 

As a result of this decree the plaintiffs, on July 14, 1954, forwarded 
a letter to the President of the High Authority requiring that 
Authority to take action against the Luxembourg Government to 
have this decree repealed as the decree was alleged to be in violation 
of the Treaty. 

As the High Authority failed to take any action upon this letter, 
the plaintiffs appealed to the court for the annulment of the nega- 
tive decision of the High Authority that was to be implied, under 
Article 85, paragraph 8, from the Authority’s two months’ silence. 
The two grounds alleged for this annulment were that the decision 
was in violation of the Treaty and that it had been passed without 
compliance with a substantial procedural requirement. The plaintiffs 
also requested a declaration that the High Authority was bound to 
decree, first, the suspension of the activities of the Office Com- 
mercial du Ravitaillement in so far as it was the sole importer 
of coal into the Grand Duchy and, secondly, the prohibition and 
abolition of the Caisse de Compensation that had been attached 
to the Office Commercial du Ravitaillement by Ministerial Decree 
o£ March 8, 1954. ' 

The High Authority informed the plaintiffs by a letter dated 
November 27, 1954, that the Caisse de Compensation was not 
inconsistent with the Treaty and therefore could not be prohibited. 

This letter merely prompted a second action by the plaintiffs 
for the annulment of the negative decision to be implied from the 
letter. 

By a decision dated January 7, 1955, the High Authority gave 
the Luxembourg Government until March 81, 1955, either to repeal 


44 Luxembourg does not possess any coal mines herself. 
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the Decree of March 8, 1954, or to modify its conditions to make 
it consistent with the Treaty. Consequently, on April 2, 1955, the 
import tax that had been imposed by this Decree was modified, 
and in September of that year the whole Decree was repealed. 

Those parts of the case which concerned the standing of the 
plaintiffs to appeal and the meaning to be attached to Article 85 
of the Treaty have already been discussed. It remains here to 
consider the other parts of the decision. 

In order to show that the implied decision of the High Authority 
refusing to take action to prohibit the decree of March 8, 1954, had 
been passed in violation of the Treaty the plaintiffs hád to establish 
that there was a duty upon the Authority to take such a decision. 
This they could only do in a circuitous fashion. By Article 88, 
paragraph 1, if the High Authority believes that a State has broken 
one of the obligations imposed upon it by virtue of the Treaty, it 
shall set out this breach in a reasoned decision. Therefore the 
plaintiffs sought to show that the State of Luxembourg was in 
breach of one of the obligations imposed upon it by the Treaty.“ 

To establish their case the plaintiffs basically advanced two 
contentions. First, that the decree violated Article 4 (c) of the 
Treaty, and secondly, that it violated Article 4 (b) of the Treaty. 


Violation of Article 4 (c) of the Treaty. Article 4 (c) of the 
Treaty sets out that special charges imposed by States of whatever 
form they may be are prohibited. Article 1 of the Luxembourg 
Decree of March 8, 1954, authorised the Office Commercial du 
Ravitaillement to increase the prices of solid fuel, other than house- 
hold fuel, whatever its origin, sort or consumer. The issue turned, 
therefore, upon whether this increase in price amounted to a special 
charge. 

The court noted that Article 67, paragraph 8, of the Treaty states 
that “‘if the action of a State reduces the differences in the costs of 
production . . . by the imposition of special charges upon coal and 
steel enterprises within the jurisdiction in comparison with other 
industries of the same country, the High Authority . . . may address 
the necessary recommendations to that State.” .^7 

The court deduced from this provision that the term ** a special 
charge?! was being taken in the Treaty as a charge imposed upon 
only a fraction of the industries of a State, although the court realised 
that a charge that is general for all the enterprises of a State could 
cease to be general and be special when one considers all the enter- 
prises of the Community. A charge was, therefore, declared to be 
ilegal when it introduces in the distribution of production distinc- 
tions which do not result from variations of productivity and which 


45 Tt 18 interesting that in the case the point was never taken that the test set 
out in Art. 88, pars. 1, was a subjective test requiring the plaintiffs to prove 
the existence of a belief on the part of the High Authority that a breach had 
been committed, rather than the actual breach by Luxembourg. 
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unequally affect the production costs of producers who are similarly 
placed. 

Applying this definition to the present case, the raising of prices 
by the Office Commercial would constitute a special charge if only 
part of the enterprises in Luxembourg were affected or if the increase 
merely fell upon certain classes of solid fuel consumed in Luxem- 
bourg. However, the rise in prices that had occurred affected all 
enterprises in Luxembourg and had been imposed upon all types of 
fuel, other than household fuel, so that the charge was not a special 
charge, and was thus legal. 


Violation of Article 4 (b) of the Treaty. Article 4 (b) of the 
Treaty prohibits measures and practices which establish a dis- 
crimination among producers, buyers or consumers, and discrimina- 
tion is defined by Article 60 as any practice which involves the 
application of unequal conditions to comparable transactions within 
the common market. 

The plaintiffs therefore argued that the raising of prices consti- 
tuted a discrimination between consumers of coal in Luxembourg 
and consumers in the other member States. 

The court, in considering this, readily accepted that the rise in 
prices had produced a difference between the cost of coal imported 
into Luxembourg and that of similar coal imported elsewhere. 
However, it was held that Article 4 (b) had to be read together with 
Article 67, paragraph 1, of the Treaty, and by this provision the 
High Authority may take action with regard to any acts of member 
States which have ‘‘ appreciable " repercussions on the conditions 
of competition in the coal and steel industries, or which are liable 
to give rise to a “serious disequilibrium ” by “ substantially ^ 
increasing differences in the cost of the production otherwise than 
through variation of productivity.** 

The court therefore held that the High Authority was not em- 

powered to take any action in cases where these extreme conditions 
did not exist. Further, as the rise in prices had not brought about 
these conditions the rise was not illegal, but merely part of the 
general economic policy of the country which by the Treaty is 
expressly left in the hands of the member States.*' 
* As there was thus no breach of the Treaty by Luxembourg there 
was no duty upon the High Authority to take action in relation to 
the breach, so that the two months’ silence of the High Authority 
was not created into an implied decision, so that there was no 
decision existing, and thus none that could be repealed. 

It followed from this finding that the second action, brought as a 
result of the express refusal of the High Authority to take action, 
also failed. 


4¢ The inverted commas sppear in the judgment. 
47 Art. 26, para. 1, of the Treaty. 
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The Association des Utilisateurs de charbon du Grande-Duché 

de Luwembourg v. The High Authority 
The plaintiffs in this action had written to the High Authority 
on July 20, 1954, requesting it to declare illegal the Ministerial 
Decree of March 8, 1954, that is to say they had sent a letter in 
the same terms as that written on July 14 by the Groupement des 
Industries Lumembourgeoises. Owing to the silence of the High 
Authority, the plaintiffs, on October 16, 1054, appealed to the court 
for the annulment of the implied decision resulting from the High 
Authority’s refusal to act. A second appeal, “‘ in so far as needed," 
was brought as a result of the High Authority’s letter to the 
plaintiffs dated November 27, 1954, the terms of which were identical 
with those that have been set out in the Groupement des Industries 
Lumwembourgeoises case. 

As the decision being challenged and the grounds of appeal in 
this action and in the Groupement des Industries Luvembourgeoises 
were the same the only importance of this present case lies in the 
consideration given by the court to the question whether the 
plaintiffs bad any locus standi before the court. 

The High Authority denied that the plaintiffs possessed any 
standing on the ground that the plaintiffs were an association and 
that Article 88, paragraph 2, only allows associations as defined 
in Article 48 to appeal,* and that the plaintiffs did not fall within 
this definition. However, the plaintiffs sought to counter this by 
declaring that their action was being brought under Article 85 and 
that although they were appealing against a decision of the High 
Authority, Article 88, paragraph 2, did not apply to this appeal. 

The court in its judgment declared that because it could see 
nothing in the Treaty to allow associations to bring an action 
where the enterprises forming that association would have been 
unable to bring one, it followed that it was only an association 
composed of those enterprises which could themselves bring actions 
that could appeal to the court. That is to say, the only associations 
that can appeal are those formed by enterprises which produce 
coal or steel as defined in Article 80 of the Treaty. A list was 
therefore set out of the enterprises forming the Association des 
Utilisateurs de charbon de Lumembourg.*® The court then turned 
to consider the memorandum and articles of the plaintiff associatione 
These set out that it was the aim of the Association (a) to defend 
and represent the interests of the consumers of coal within the 
limits of the objectives of the European Coal and Steel Community 
and (b) to give advice concerning questions which are of interest 
to the consumers of coal and which might be submitted to it. 


48 See above, p. 605. 

49 The list is as follows: The Fédération des Industries Luzembourgeoises ; The 
Groupement des Industries Sidérurgiques Luxembourgeotses, The Groupement 
des Négotionts de combustibles en gros; and M. Léon Brasseur, Engineer, 

representing the Usines à gas du Grand-Duché de Luzembourg. 
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On this the court declared: ** Article 1 of the memorandum and 
articles of the association does not allow any doubt that its object 
is to defend and represent the interests of its members in their 
quality as consumers [i.e., not producers] of coal and to give advice 
concerning questions of interest to the consumers of coal." 

On this ground the court declared the plaintiffs not to be an 
association capable of appealing under Article 85 of the Treaty. 


D. G. VALENTINE * 


* M.A., LL.B. (cantsb), Dr. Jur. (Utrecht); Lecturer in Law at the London 
School of Economics and Political Science. 


EQUITABLE RELIEF IN THE LAW OF 
HIRE-PURCHASE 


THE article by Mr. Aubrey L. Diamond in the Modern Law 
Review of September, 1956 (at p. 498), advanced the view that 
the court has power to grant equitable relief to the hirer of goods 
under a hire-purchase agreement, when in its inherent discretion it 
desires so to do. The basis of the learned author's contention 
appears to be as follows :— 

(a) That the decision in Cramer v. Giles! which is ** usually 
eited for the proposition that equity will not relieve the hirer 
against a forfeiture caused by default in punctual payment of 
instalments," does not expressly deal with the question of 
equitable relief, and is not therefore good authority for the 
proposition mentioned. 

(b) That the courts have recently construed certain ** mini- 
mum payment” clauses as being of a penal nature, and 
therefore unenforceable.* 

(c) That for the purposes of relief against forfeiture the 
courts are likely to treat hire-purchase agreements in the same 
way as a contract for the sale of goods (see Warman v. Southern 
Counties Car Finance Corporation, Ltd.),° and that, therefore, 
relief against forfeiture can be given in the same way as it has 
been held to be permissible in certain cases of goods being 
purchased by instalments; namely, by preventing the owner 
from forfeiting the instalments already paid when goods are 
retaken as a result of the hirer’s breach of a term of the 
agreement.‘ " 

It was further contended that relief might be given to an assignee 
of the hirer, because of his status qua assignee, and because of the 
court’s inherent jurisdiction to grant relief to a defendant. 

. The purpose of the present article is to suggest that there is in 
fact no power at common law (including equity) to grant relief 
against the enforcement of the terms of a hire-purchase agreement 
(except within the normal rules of the law of contract), and also 
that, in one case at least, the Hire-Purchase Acts of 1988 and 1954 
have not provided any form of statutory relief. 

It is suggested that a typical set of circumstances in which a* 
claim for relief might (morally) be most properly considered, is in a 
case similar to the following— 

H acquires goods under a hire-purchase agreement for a 
total sum of £500. Having paid £400 H defaults in his weekly 


1 (1883) Cab. & Hil. 151. 

2 See, for example, Cooden i ih Co., Lid. v. Stanford [1958] 1 Q.B. 
86; Lamdon Trust, Ltd. v. urrell C1965} 1 W.IL.R. 391. 

3 [1049] 2 K.B. 576. 

* Bee Stockloser v. Johnson [1954] 1 Q.B. 476. 
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payment of £5, and, consequently, three months later (when 
there is £60 owing by way of arrears) O, the owner, terminates 
the agreement and recovers possession of the goods which are 
then agreed to be worth £400. O then sues H for the £60 
arrears of hire-purchase payments. 

Thus, the owners of the goods have not only received £400 in 
cash from the hirer, but have also recovered the goods valued at 
another £400, when the total sum to which they would have become 
entitled under the agreement was only £500. 

It is submitted that in such a case no relief could be granted 
to the hirer of the goods, either by remitting the £60 arrears, or by 
permitting him to recover any part of the £400 which he had paid 
by way of “ rent.” This, it is contended, is clearly established by 
two decisions, neither of which was referred to by the learned 
author of the above-mentioned article. 

In Brooks v. Beirnstein® the facts were as follows: a hire- 
purchase agreement in respect of a quantity of furniture provided 
that the owner might recover possession of the goods if the terms 
of the agreement were not complied with, and so on the hirer 
being in arrears with his payments the owner retook possession 
of the furniture. He then sued for the arrears, and the Divisional 
Court held that he was entitled to them. The position was con- 
cisely stated by Bigham J., at p. 102, when he said— 


**'The (agreement) states that the hirer agrees to hire the 
goods described in the schedule at a rent of £7 per month and 
to pay the monthly rent punctually. Then there is a pro- 
vision that if the hirer does not perform the agreement the 
owners may retake possession of the furniture by force. The 
agreement in so conferring the right to retake possession on & 
breach by the hirer does not take away any other rights which 
the law gives to the owners among which rights is that of 
suing for the monthly rent which had already accrued." 


Some thirty years later a similar case came before the Court of 
Appeal and the principle in Brooks’ case was upheld. In South 
Bedfordshire Electrical Finance, Ltd. v. Bryant ® there was a hire- 
purchase agreement in respect of a cold-room. On the hirer falling 
inte arrears with his payments the owners obtained judgment for 
the amount due to them, but when this judgment was not satisfied 
they sued for possession. The Court of Appeal held that they were 
entitled to possession since the first action, being merely for instal- 
ments due, did not transfer the property in the cold-room to the 


5 [1909] 1 K B. 98. Similarly, the following argument 18 reported to have taken 
place in Brooks’ case: Bigham J. (to Counsel): '' The result of your contention 
is that 1f the hirer is in default and the owner waits until the last mstalment 18 
due he may retake the goods and recover the whole of the price as well.” 
Counsel: ‘‘ Yes. If hirers choose to enter into improvident contracts of that 
kind they cannot be heard to complain." And m the South Bedfordshire case 
(infra) Blesser L.J. stated, at p. 584, that Brooks v. Beirnstetn appeared to 
him ''to be rightly decided."' 

* [1938] 8 All E.R. 580. 
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hirer: there was still a breach of contract which entitled them to 
recover possession in spite of the enforceable judgment for the 
arrears. It is submitted that the opening lines of the judgment of 
Greer L.J. in the South Bedfordshire case are particularly relevant 
to the present contention. At p. 581 he said— 

“ This is an unfortunate case, and if we were entitled to 
exercise our judgment by reason of our sympathies with the 
unfortunate defendant, who may have to pay, or have judg- 
ment given against him for the full amount of all the 
instalments, and at the same time is called upon to return the 
goods... we might think there was a great dealéo be said for 
the unfortunate defendant. Having become liable to pay 
under a judgment every one of the instalments provided for 
in the contract, he is now asked to deliver up the goods to 
which, if he had effectually paid all the moneys provided for by 
the agreement, he would have become entitled as owner. 
Unfortunately, however, we have merely to consider the agree- 
ment between the parties having regard to the facts that were 
before the judge.” 

This passage, it is submitted, can only be consistent with there 
being no power in the court to grant equitable relief in such a case. 
The words of Greer L.J. “Sif we were entitled to exercise our 
judgment by reason of our sympathies with the unfortunate defen- 
dant ” clearly indicate that in the learned Lord Justice’s view no 
such jurisdiction existed, and it is respectfully submitted that this 
refutes any contention to the effect that the absence of a reference 
in certain cases (e.g., Cramer v. Giles) to the right to equitable 
relief is indicative merely of the fact that such relief was not 
considered, and not that it was non-existent. It is suggested that 
the latter is in fact the correct view. ' 

This argument is further strengthened by the recent case of 
United Dominions Trust (Commercial), Ltd. v. Parkway Motors," 
in which the Queen's Bench Division felt constrained to arrive at a 
result which could not by any standards be regarded as equitable. 
In that ease the plaintiffs entered into & hire-purchase agreement 
with X for the sale of a motor van, the agreement expressly pro- 
hibiting sale or assignment during the subsistence of the agreement. 
In breach of this term X sold the van to Y, who in turn sold if to 
the defendants. The plaintiffs sued for damages for conversion of 
the van, and the defendants tendered the outstanding balance of 
the hire-purchase price to the plaintiffs, but this was declined. 
MeNair J. held that the plaintiffs were entitled to the normal 
measure of damages for conversion (namely, the value of the 
goods), and not merely to the unpaid balance of the hire-purchase 
price (which was laid down in Whitely v. Hilt * as being the correct 
measure of damages for the conversion of hire-purchase goods 
where an agreement had been validly assigned) since assignment 
had been expressly prohibited, 


7 [1955] 1 W.L.R. 719. 8 [1918] 2 K.B. 808. 
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This decision which, it is respectfully suggested, was quite in 
accordance with the law, did not produce the fairest of results. 
The **innocent?? purchasers had to pay £850 damages (having 
already paid £410 for the van) to the plaintiffs, who had so far 
received £529 18s. by way of hire-purchase instalments from X the 
original hirer. This meant that altogether the plaintiffs received 
£879 18s. when the original hire-purchase price had been agreed 
at £626 8s., being a windfall for them of more than £250. And 
the innocent purchaser had to pay £760 for a van admitted to be 
worth only £850. 

It is subfnitted that if any right to equitable relief in such a 
transaction did exist it would have been invoked, if not by counsel, 
then by the court. To argue that the absence of any mention of 
equitable relief in the report merely indicates that it was not 
mentioned, and is not evidence that there is no such principle, is 
surely the least logical view to-take. 

Thus, it is submitted that the above cited authorities, together 
with the more recent decision on another aspect of hire-purchase 
law, clearly establish that the recovery of possession of goods does 
not in any way interfere with the right to sue for arrears of hire- 
purchase payments, and mutatis mutandis the recovery of arrears 
does not deprive an owner of the right to recover possession on 
continued default; and that, therefore, no right to equitable relief 
exists at common law (including equity). 

Similarly, it is submitted that the case of Cooden Engineering 
Co., Ltd. v. Stanford," and the cases '? following that decision in 
no way offend against the principle contended for above. That 
series of decisions merely applies to hire-purchase agreements the 
basic rule as to the unenforceability of penalty clauses in a contract, 
which has been an established principle of English law at least 
since the decision of the House of Lords in 1915 in Dunlop 
Pneumatic Tyre Co., Ltd. v. New Garage and Motor Co., Ltd.'! 
To suggest that this indicates the existence of a general right to 
relief in hire-purchase agreements is surely an extension of the case 
law quite uncontemplated when the decisions above referred to 
were made. 

Finally, it is respectfully submitted that there are no grounds 
for generally assimilating hire-purchase agreements and contracts 
for the sale of goods (so far as the right to relief is concerned) 
since an adjustment similar to that made in Stockloser v. Johnson ? 
could otherwise have been properly brought into the United 
Domintons Trust case. Furthermore, there is nothing in the 
decision in Stockloser’s case to indicate that the learned Lords 
Justices were considering anything more than the ordinary contract 


9 [1958] 1 Q.B. 88. 
19 Bee n. 2, supra. 
11 [19015] A.C. 79. 
13 [1954] 1 Q.B. 476. 
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of sale: and in spite of Warman’s case there is no authority for the 
proposition that contracts of sale and hire are to be generally 
assimilated. 


Tue Position UNDER THE HIRE-PURCHASE LEGISLATION 


The facts considered above deal only with the position under an 
agreement which is outside the Hire-Purchase Acts of 1988 and 
1954. It is, however, submitted that in a case similar to that posed 
above, but within the financial limits of the Acts, the position 
would also arise whereby the court would have no alternative but 
to enforce the terms of the agreement, however inequitable that 
might appear in the event. 
Let us consider the following position— 


H acquires goods under a hire-purchase agreement for the 
total sum of £200. Having paid £150 H defaults in his weekly 
payments of £2 and consequently three months later (when 
there is £24 owing by way of arrears) O, the owner, terminates 
the agreement and obtains a possession order from the county 
court, suspended (under s. 12 (4) (b) of the 1988 Act) upon 
payment off of the unpaid balance of the hire-purchase price 
(this amounting to £50, made up of £24 arrears and £26 still 
owing in the future) at a specified rate. O had also claimed 
the arrears but such claim was adjourned when the possession 
order was granted (since it ‘‘ took in” the sum claimed as 
arrears). On the defendant failing to comply with the terms 
of postponement a warrant of delivery was taken out and the 
goods recovered in near perfect condition—their agreed value 
being £140. O then decided to pursue his claim against H 
for the arrears of hire-purchase payments. 

Thus, in this case (similarly to that quoted above) the owners of 
the goods have not only received £150 in cash from the hirer but 
have also recovered the goods valued at £140, when the total sum 
to which they would have become entitled under the agreement was 
only £200. 

It is submitted that in such a case the court would have no 
power to prevent O from subsequently claiming the full arrears 
of rent amounting to £24 even though the matter was governed'by 
the Act. 

Section 18 of the 1988 Act deals with the position which arises 
once a possession order has been made under section 12, and 
gives ? the court power to modify further the terms of the order 
whilst its operation is postponed. The section also lays down '* 
that while the order is postponed the hirer shall be deemed to be a 
bailee of the goods on the terms of the original agreement with two 
qualifications— 


13 Hire-Purchase Act, 1938, s. 18 (4) (a) (b) (c). 
14 Ibid., s. 18 (1). 
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(a) provided that no further sum shall become due in respect 
of the unpaid balance of the hire-purchase price, save in 
accordance with the terms of the order (if necessary, as 
modified) and 

(b) provided that the court may further modify the terms of 
the hire-purchase agreement as it considers necessary having 
regard to the variation of the terms of payment. 


The first of these provisos clearly refers to sums accruing in 
addition to any arrears due at the date of the possession order, 
but the second might be thought to empower the court to give 
relief in circumstances such as we are here discussing, by reducing 
or remitting the sum claimed in respect of arrears; since the owner 
has already recovered more (in money’s worth) than he bargained 
for. 

It is submitted, however, that the Act does not give the court 
any such power, for the following reasons— 


(a) The opening words of section 18 (1) are as follows: 

** While the operation of an order for the specific delivery 
of goods to the owner is postponed under the last foregoing 
section . . ." 

This, it is suggested, clearly means that the provisions of the 
section only apply so long as the possession order is postponed, 
and since the terms of postponement have been broken, and the 
goods in fact recovered, the order is no longer postponed but has, 
in fact, been discharged. Therefore, the section cannot apply in 
such & case. 

(b) Quite apart from the natural meaning of the words of the 
section, the 1954 Act lends further support to the above contention. 
Section 2 of that Act deals with section 18 (4) (a) (c)5 of the 1988 
Act, and lays down when that subsection is to apply. The opening 
words of section 18 (4) are as follows: 


* The court may at any time during the poripanement of 
the operation of such an order as aforesaid. 
The 1954 Act (s. 2 (1)) then says that this subse iok, of section 18 
is to apply 
* “at any time before the goods are delivered to the owner in 
accordance with a warrant issued in pursuance of the 
order. . . .” 
Thus, section 18 (4) could not apply in a-case such as the present 
(as the goods have been recovered under a warrant) and since 
section 18 (1) is prefixed by words similar to those in section 18 (4), 
it is submitted that the same meaning should be attached to 
section 18 (1) as has been expressly enacted with regard to 
section 18 (4). 
(e) Third, it is submitted that to interpret the Hire-Purchase 
Act, 1988, in this way is quite consistent with the general principles 


15 See n. 18, supra. 
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underlying that legislation (namely, the protection of the hirer from 
the frequently avaricious and wealthy owner), since, if the hirer had 
not merely defaulted under the terms of the court order, but had 
gone to the court on finding himself unable to comply with those 
terms, then the powers granted by section 18 would still have been 
subsisting and the hirer's interests safeguarded. 

For these reasons it is submitted that on facts similar to those 
posed above the court would have no power under the Hire- 
Purchase Acts to prevent an owner from recovering arrears of 
‘payments, in spite of his having retaken possession of the goods, 
the value of which, when added to the amount alre&dy received 
by the owner, might far exceed the total sum to which the owner 
would otherwise be entitled under the agreement. 

In such a case, therefore, no relief would be available at common 
law (as discussed earlier) or by statute. 

Epwin J. PurwcE.* 


* pB.A.(Hons.) Oxon, of the Inner Temple, Barrister-at-Law. 


STATUTES 
Tar Rent Act, 1957 


Now that the controversial Rent Bill has passed into law it is 
thought that readers of this Review may care for a brief summary 
of the main provisions of the new Act. The present reviewer 
previously contributed a critical assessment of the Bill shortly after 
it had been “introduced into the Commons.’ As anticipated the 
Bill has undergone little change in its final form and most, if not 
all, of the criticisms raised in the earlier review still seem to be 
relevant. In view, however, of the various waiting periods provided 
in the Act it is still too early to assess the ultimate results of its 
provisions, though it is already apparent that (as suggested in the 
earlier review) the main hardships are likely to arise in the category 
of houses totally freed from control, rather than in the category 
where control is retained but at increased rents. In particular, one 
of the unproved assumptions underlying the Act, viz., that those 
e who are unable to pay the new market level of uncontrolled rents 
will be able to find alternative accommodation released as a result 
of the operation of the Act itself, will only be finally put to the test 
when the fifteen months’ waiting period has expired. None the 
less, it is not too early even now to take note of the great burden 
of anxiety that has been placed upon hundreds of thousands of 
tenants, which even if in many cases it may ultimately prove 
excessive or unjustified, is nevertheless likely to continue during 
many months of uncertainty while the actual effect of the Act 
gradually clarifies itself with the passage of time. In this connec- 
tion the newly introduced provision for a three years’ agreement 
may serve to enable a tenant to achieve security of tenure and with 
it peace of mind for a period, but there is already some evidence 
at least that this machinery can be, and is in some cases being, used 
by landlords to exact an excessive rent for the three-year period. 
The purpose of this note, however, is not to repeat earlier 
criticisms or raise fresh ones regarding the Act. Time only will 
show whether the many attacks to which the Bill was subjected 
were well-founded or not. Nor is it felt that any useful purpose 
can be served in this place by an attempt to answer the many 
doubtful points or to elucidate the many obscurities which charac- 
terise this complex measure, whose involved style is only too 
familiar to all those who have had to wrestle with our earlier rent 
control statutes. The rest of this note, therefore, will be confined 
to a short survey of the main provisions of the Act, with some 
reference to any significant changes made in the form of the original 
Bill as introduced into the Commons last year. 


1 See (1957) 20 M.L.R. p. 187. 
à 627 
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The pattern of the Act can be regarded as falling into five 
separate parts, though it is not in fact so divided. 

(1) The increase of rents of houses which are still controlled 
(ss. 1-6) (ss. 7-8 deal with Scotland, but this note will 
be confined to the law of England and Wales). 

(2) Release from control of certain dwellings (ss. 9-12). 

(8) Premiums (ss. 18-15). 

(4) Miscellaneous provisions (ss. 16-18). 

(5) Provisions as to the detailed machinery of certain aspects of 
the Act such as adjustments of rent in respect of repairs, 
and transitional and consequential provisions (Scheds. 1-8). 

A few words will be said about each of the above parts of the 
Act in the order in which they appear. 

(1) The provisions regarding increases of rents of controlled 
dwellings are by now so familiar that only a very brief outline is 
warranted here. A new upper rental limit for controlled dwellings 
is fixed at twice the gross 1956 rateable value, subject to adjustment 
according to how the responsibility for repairs is apportioned by 
the terms of the tenancy as between the parties. The Act expressly 
confines the operation of this new limit to cases where the existing, 
recoverable rent does not already exceed the new statutory limit; 
where the existing rent is already in excess of the new limit the 
former will still remain the recoverable rent. This has the unfor- 
tunate effect of preserving the whole of the old and otherwise 
repealed law regarding rent control in relation to what is probably 
a comparatively small number of cases, and it does seem most 
regrettable that Parliament has not seen fit to sweep away the old 
law ‘once for all by fixing the new limit for every controlled 
dwelling. 

Adjustments are also allowed in the recoverable rent in regard 
to charges for furniture and services and changes in the amounts 
payable for rates; and provision is also made for increases for 
improvements. 

A provision now inserted in the Act (s. 6) also makes it clear 
that no increases can be claimed during a contractual tenancy, 
save as permitted by the terms of that tenancy. 

Increases authorised by the Act require a three months’ notice 
in prescribed form, and the total increases which can be cldimed if 
the nine months after service of the first notice are limited to seven 
shillings and sixpence a week. 

(2) As to decontrol, the Act introduces two new ways in which 
decontrol can arise. 

(i) Any dwelling whose rateable value on November 7, 1956, 
exceeded in London £40, and elsewhere £80, is automatically 
decontrolled. The Minister is also given power to provide by order 
that these financial upper limits can be lowered from time to time 
so as to extend automatic decontrol to further categories of 
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dwellings. Similar decontrol provisions are contained in the Act in 
relation to furnished dwellings. 

(ii) The Rent Acts are not to apply to any new letting which 
comes into effect after the commencement of the 1957 Act. The 
only exception is where the new tenancy is granted to a person who, 
immediately prior to the grant, was already a controlled tenant of 
&t least part of the premises comprised in the new grant. 

(8) Dwellings which are released from control under the afore- 
said provisions of the Act are still to be subject to control, so far as 
the premium provisions of the Rent Control Act, 1949, are con- 
cerned, for s* period of three years from the commencement of the 
Act. There are also provisions restricting in such cases the freedom 
of the landlord to require payment of rent in advance. 

'The premium provisions of the 1949 Act are also now extended 
in all cases to cover the making of any loan (whether secured or 
unsecured) as they apply to requiring payments in addition to rent. 

All these matters are additions to the original form of the Bill. 

(4) The miscellaneous matters deserving of note here are as 
follows : 

(i) There is a perfectly general provision in regard to dwellings 
requiring any notice to quit to be given not less than four weeks 
before the date on which it is to take effect. This useful change 
in the law was introduced by way of amendment to the original 
Bill (s. 16). 

(ii) Another new amendment in the Act (s. 17) is a provision 
to facilitate the exchange of a statutory tenancy. As, however, an 
agreement to be effective under this section requires the consent of 
the landlord, this provision does not seem to be of great practical 
significance. : 

(iii) As regards what are called **long tenancies ”? under Part I 
of the 1954 Act (i.e., tenancies of more than twenty-one years), it 
will be recollected that the 1954 Act provided for a special form 
of control on the expiry of any such tenancy let at a “low rent ^ 
(i.e., less than two-thirds of the rateable value). The 1957 Act 
does not disturb Part I of the 1954 Act, but further provides that 
the Rent Acts are not now to apply to any long tenancy, but that 
Patt I of the 1954 Act is to apply to all long tenancies, whether at 
a low rent or not (s. 21 and cf. s. 11 (4) ). 

(5) As regards the elaborate and involved machinery set out in 
the Schedules to the Act, little need be said here. 

(i) The First Schedule contains some very complicated pro- 
visions for the abatement of rent increases where the premises are 
in disrepair. These provisions impose what seem to be very difficult 
procedural burdens on the tenant, e.g., as to notices to be served, 
and it remains to be seen how far they will form an effective remedy 
in relation to a landlord who insists on his full rent while neglecting 
his duty to keep the premises in a fit and proper state. 

(ii) The Fourth Schedule contains a mass of detailed transitional 
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provisions relating to decontrol. It will suffice here to refer 
generally to the provision which extends protection to a decon- 
trolled tenant for fifteen months after the coming into operation of 
the 1957 Act. This ‘‘ standstill’? arrangement is now subject to 
the newly introduced qualification, already referred to above, which 
enables the parties, by agreeing.to a new tenancy for three years, 
to agree also to the payment of an increased rent even during the 
aforesaid fifteen months’ period. 

(iii) Lastly, reference may be made to clause 21 of the Sixth 
Schedule, amending para. (h) of the First Schedule of the 1988 
Act, (which enables a landlord to claim possession whete he requires 
the dwelling for his own occupation as a residence). Clause 21 
now introduces a new date after which the landlord must not have 
** purchased the dwelling. This new date is November 7, 1956. 


Dennis LLOYD. 


Tue MacisTRATES! Courts Act, 1957 


Trial in one’s absence 


The problem presented by the absent defendant in the trial of zi 


minor offences had become one of great urgency in recent years. 
As the Report of the Departmental Committee set up to consider 
the matter showed,' this was primarily because of the vast increase 
in the proportion of road traffic cases, in many of which it had 
become the practice for the defendant to send a letter to the court 
in lieu of attending in person, and for the court to proceed in 
the defendant's absence. This practice did not lack legal basis,? 
but the difficulty was that it was still necessary for the prosecution's 
witnesses to attend the court for the purpose of giving evidence. 
Moreover, there was a further problem concerning the proof of 
previous convictions where the defendant did not appear. 

The Departmental Committee, which was appointed in October, 
1954, and reported in July, 1955, was charged with considering 
* what changes, if any, should be made in the law relating to the 
trial of minor offences in magistrates’ courts with a view to saving 
the time of the courts and of witnesses without prejudicing the 
rights of the defendant, and in particular to recommend whether 
changes should be made: — 


(a) to permit a defendant to enter a plea of guilty without 
appearing before the court; 

(b) to permit of the easier proof of previous convictions where 
the defendant does not appear; 

(c) to permit a monetary penalty, not in excess of an amount 
fixed by law, to be accepted in settlement of an admitted 


1 Cmd. 9524, July, 1955, §§ 6 and 7, pp. 6-7. 
3 Magistrates’ Courts Act, 1052, s. 15. 
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offence, without a hearing before a court, if both the 
prosecutor and the accused so wish." 


Those familiar with the practice in some Continental countries of 
fining traffic offenders ‘on the spot," or the American practice 
(also found elsewhere) of fixing traffic tickets to the offender's car 
in the ease of parking offences, may have hoped (or feared) that the 
Committee would espouse some such revolutionary remedy for the 
situation in this country, but witnesses before the Committee 
expressed no enthusiasm for such innovations, and the Com- 
mittee's recommendations adopt a far more British compromise, 
the result of a gradual evolution rather than any sudden depar- 
ture. The Magistrates’ Courts Act, 1957, gives effect to these 
recommendations. 


The Act applies‘ to persons summoned to appear before a 


magistrates’ court, other than a juvenile court,’ to answer to an 
information for a summary offence, not being either an offence also 
triable on indictment or an offence for which the accused is liable 
to be sentenced to imprisonment for a term exceeding three months, 
and the system is now in force.* The prosecutor serves a notice 
concerning that procedure on the defendant together with a concise 
* statement of the facts relating to the charge which it is intended 
to place before the court if the accused pleads guilty without 
appearing before the court.’ The clerk of the court is notified that 
this procedure has been adopted. Then, if the defendant or his 
solieitor notifies the clerk that he desires to plead guilty without 
appearing before the court, the clerk informs the prosecutor, and 
when the case comes up for hearing, the court may proceed to 
dispose of the charge in the absence of the defendant, whether or 
not the prosecutor is absent, provided that it is proved to the satis- 
faction of the court that the necessary notice and statement of facts 
have been served upon the accused with the summons.* The court 
is not bound to proceed in this way but may, if it prefers, adjourn 
the trial for the purpose of dealing with the matter as if the notice 
had not been given.’ 


Section 1 (2) contains three safeguards which the Committee 


thought should be incorporated in the new procedure. First, if 
the defendant wishes he can withdraw his notifleation to the clerk 
by intimation in writing at any time before the hearing, then the 
clerk informs the prosecutor and the case proceeds under the 


3 


ae 


oO 


See § 64 of the Report, p. 26. 

8. 1 (1) defines the scope of the new procedure. 

The Committee considered whether the procedure should be extended to the 
juvenile courts, and recommended that it should apply to the trial of young 
persons, but made no recommendation one way or the other with regard to 
the trial of children: $$ 48-50. pp. 21-22. 

ss. 1, 2 and 3 came into force three months after the Act was passed, i.e., on 
September 6, 1957. See s. 6 (4) of the Act. 

s. 1 (1). 

s. 1 (2). 

s. 1 (2) (b. 
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ordinary rules of procedure. Secondly, before accepting the plea 
of guilty and convicting the accused in his absence, the court shall 
cause the notification and statement of facts to be read out before 
the court, together with any submission which the accused wishes 
to be brought to the attention of the court with a view to mitigation 
of sentence. Thirdly, unless there is an adjournment, the prose- 
eutor must confine himselt to the facts stated in the statement of 
facts which was served on the accused, and the court shall not 
without adjourning sentence him to any term of imprisonment or to 
any other form of detention, or order him to be disqualified. 

The solution adopted to the other problem, that bf facilitating 
the proof of previous convictions in the absence of the accused, is 
to provide that where seven days previously a notice has been 
served on the accused specifying any alleged previous conviction 
of a summary offence, and the accused is not present in person 
before the court, the court may take account of any such previous 
conviction as if he had appeared and admitted it.?^ This seems to 
be quite a satisfactory procedure. A similar arrangement has 
worked in Scotland and Northern Ireland ?; we shall now see how 
it works here.'? 

J, E. HarL WinunMs. e 


19 g, 8. 

11 The Act does not extend to Scotland and Northern Ireland, which already 
have similar procedures for dealing with the absent defendant. aa 
12 The Act also deals with the problem of proof of identity of the driver of a 

vehicle, s. 2, and with certain other matters. 


NOTES OF CASES 


Grizvous Bopiry Harm AnD IMmPLrgD MALICE In MURDER 


THE case of John Wilson Vickers created a furore for several 
reasons. Not only was it one of the first cases of capital murder to 
be decided under the Homicide Act, 1957, but it was also one of 
those rare cases where the Lord Chief Justice convened a full Court 
of Criminal Appeal because, to quote his own words, a point of law 
had arisen which was ‘‘ of great importance," and when the court 
originally considered the matter, with three judges, they were not 
agreed. The full court of five judges (including the original three) 
were able to reach a unanimous decision, and when the Attorney- 
General’s fiat was sought for an appeal to the House of Lords, this 
was refused. The Attorney-General’s refusal to exercise his dis- 
cretion in favour of a further appeal was challenged in the House 
of Commons, no less than sixty-nine members putting their names 
. ‘© Mr. Sidney Silverman’s original motion. Doubts were raised 

whether this motion was wisely worded, and a revised motion was 
moved and debated on August 1, 1957, and negatived without a 
division.! Vickers was executed, being the first person to be hanged 
in the United Kingdom for two years. 

There was clearly sufficient here to make the case a cause 
célébre, but the question we have to consider is whether the case 
contributes anything to our understanding of the law of homicide 
and the law governing criminal-appeals. 

The purpose of section 1 of the Homicide Act, 1957, as the 
marginal note indicates, is to abolish the much criticised doctrine 
of constructive malice. The form of words chosen to give effect to 
this purpose leaves untouched the common law definition of the 
mens rea for murder, viz., “ with malice aforethought, express or 
implied." Implied malice is specifically preserved by section 1 (1) 
as one of the forms of mens rea sufficient for murder. In the past 
this has been taken to include cases where there was no intention 
to kill (express malice), but there was an intention to inflict 
grievous bodily harm on the victim, with the result that he or she 
died. The question raised on the appeal in Vickers? was whether 
the trial judge had correctly explained the law to the jury. 

Hinchcliffe J. had said that ‘‘ malice will be implied, if the 
victim was killed by a voluntary act of the accused .. . done with 
the intention either to kill or to do some grievous bodily harm.’’ 
In regard to the intent to do grievous bodily harm, the learned 
judge pointed out that “‘ the grievous bodily harm need not be 


1 H.O.Parl.Deb. (6th Ber.), Vol. 574, cols. 1628 et seq. 
2 [1057] 8 W.L.R. 828; [1957] 2 AU E.R. 741. 
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permanent, but it must be serious, and it is serious or grievous if 
it is such as seriously and grievously to interfere with the health 
or comfort of the victim." * 

The facts were that the victim, an old lady of seventy-two, 
had been struck many blows by the accused, and there was evidence 
that she had been- kicked in the face, which the appellant denied. 
As Lord Goddard observed, there was certainly evidence on which 
the jury could find an intention to do grievous bodily harm, if 
properly directed, and it was held that the judge’s direction was 
impeccable, so the appeal was dismissed. 

Two arguments have been advanced in favour of the view that 
there was a misdirection. The first argument, which was the 
substance of the appeal, was that the Homicide Act, 1957, having 
abolished constructive malice, it was a misdirection to say that it 
was sufficient to establish the offence of causing grievous bodily 
herm, and where death resulted in the course of that offence, it was 
murder. It was no longer the case that death inflicted in the 
course of a felony was murder, constructive malice having . been 
abolished. The only satisfactory way of putting the matter now 
would be to say that the accused must either have intended to 
kill or have deliberately used violence of such a character that 
death would be likely to result. 

The Court of Criminal Appeal quite firmly rejected this argu- 
ment, and in our judgment, rightly so. Mr. Paget had raised a 
similar point in the Commons debates on the Homicide Bill without 
success, and the Court of Criminal Appeal have now ruled authorita- 
tively * that “‘it is impossible to say that the doing of grievous 
bodily harm is the other offence referred to” in section 1 (1) of 
the Act, which relates to that branch of the doctrine of constructive 
malice which applies ** where a person kills another in the course or 
‘furtherance of some other offence." 

The second argument advanced by counsel for Vickers is not 
really answered by the judgment, and was later developed in the 
House of Commons by Mr. Paget in the debate on Mr. Silverman’s 
motion. It is that causing grievous bodily harm includes inflicting 
many kinds of injury which would not be regarded as necessarily 
involving the risk of death, “it is a term of art” and includes 
** comparatively trifling injuries,” says Mr. Paget.* Therefore it is 
a misdirection to direct the jury that an intent to cause grievous 
bodily harm is sufficient to constitute implied malice. 

Although there is some doubt about the precise meaning of 
* grievous bodily harm," it is clear that “ trifling injuries" are 
not sufficient; the injury must be such as to interfere seriously with 


3 [1957] 3 W.L.R. at p. 880. 

* The argument is set out more fully in the report of the first hearmg, held on 
July 1, and roporied in The Times, July 2, 1957, p. 11, cols. 4 and 6. 

5 Loc. cit., p. , 

6 Loo. ct., col. 1654. 
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the health or comfort of the victim. It is true that in R. v. Ash- 
man’ it was said that the injury need not be permanent or 
dangerous,’ but in practice it must be something pretty substantial. 
The Royal Commission on Capital Punishment discussed a proposal 
to adopt a requirement of ** serious bodily injury ” as distinct from 
** grievous bodily harm" to connote the graver type of injury 
required to have been intended in order to substantiate a charge of 
murder where death results. But they thought that **it would in 
practice be difficult to draw a clear distinction between these 


' terms." ? Yet it is precisely this distinction which it would appear 


at first sight that the Vickers case has now drawn. The judge in 
directing the jury emphasised that the injury must be serious and 
* such as seriously and grievously to interfere with the health and 
comfort of the victim," and this was held to be a proper direction. 
But does this mean that we are now faced with the dichotomy which 
the Royal Commission dismissed as unsatisfactory? This seems 
unlikely. It is submitted that there are not two kinds of grave 
injury, “‘ grievous bodily harm ” sufficient to found the felony, and 
* serious grievous bodily harm" sufficient to constitute implied 
malice for murder, although there may well be a tendency to 
emphasise the requirement of seriousness where a murder charge is 
involved.*° 

The way out of the difficulty, as Mr. Paget rightly remarked, is 
to adopt the test of foresight of the death of the victim, so per- 
suasively advanced by Mr. Turner and incorporated by him in his 
edition of Russell on Crime.!! For the courts to cling to outmoded 
means of expressing the necessary mens rea for murder does not 
assist the scientific development of the criminal law, and it may 
well cause misunderstanding, as in the Vickers case. What is 
needed is a clear recognition that murder requires either an intent 
to kill or recklessness as to the likelihood that death may result 
from one’s conduct. The writer’s opinion is that the direction to 
the jury in this case was a perfectly correct way of explaining the 
meaning of implied malice in murder, but was not necessarily the 
best way of expressing the position, and that the case contributes 
very little to our understanding of the law of homicide. 

* As to our understanding of the law governing criminal appeals, 
it likewise contributes little. There was no reason to doubt that the 
Attorney-General exercised his discretion judicially in this matter, 
and it may well have been a judicious decision on his part. In view 
of the eventual unanimity of the Court of Criminal Appeal, it would 
not seem proper to sanction a further appeal, especially where a 
person was under a capital sentence and the result of the appeal 
would be unlikely to be different. However, it does seem a pity 


7 (1858) 1 F. & F. 88, 8 Italics supplied. 
9 Cmd. 8982, p. 162, § 472. 
19 See further, 15 M.L.B. 346, and Cross and Jones, An Iniroduction to Criminal 
Law, 8rd ed., 1958, pp. 251-252. 
11 10th ed., 1950, Vol. 1, pp. 588 et seq. 
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that the Court of Criminal Appeal did not reserve judgment, and it 
may well be desirable to remove the discretion concerning appeals 
to the House of Lords in criminal eases from the shoulders of the 
Attorney-General, as is now proposed in Mr. Montgomery Hyde's 
Bil. Whether a reprieve might have been recommended was a 
matter for the Home Secretary, and there will be many who feel 
that in this case the Jaw should not have been allowed to take its 
course, That is not a question of law however. 


J. E. Harn Wirri1AMS. 


*. 
EFFECT or A FOREIGN DECREE or JUDICIAL SEPARATION 


Tue decision of Sachs J. in Tursi v. Tursi! is as important as 
it is welcome. Its importance is twofold: on the one hand, it is 
the first English case in which a foreign decree of judicial separation 
has been treated as effective in this country and, on the other 
hand, the judgment contains some important observations on the 
problem of the interpretation of statutory provisions when they 
are later re-enacted in a new statute. 

The parties were of Italian nationality and domicile. They 
married in Italy in 1942 and a few months later the husband 
deserted the wife. In 1947 the wife obtained from the Civil 
Tribunal in Rome a decree of judicial separation on the ground 
of the husband’s desertion and cruelty. In 1949 the wife came 
' to England and has been resident in this country ever since. In 
the present action, relying on section 18 (1) (b) of the Matrimonial 
Causes Act, 1950, she petitioned the court for a decree of divorce 
on the ground of her husband’s desertion for a period of three 
years either immediately preceding the presentation of her petition 
or, alternatively, preceding the Italian decree within the rule 
embodied in section 7 (8) of the Matrimonial Causes Act, 1950. 
The suit was undefended but the court heard argument by counsel 
for the Queen’s Proctor. 

The first question to be considered by the court was whether 
the Italian decree should be allowed to operate in this country 
so as to prevent the continuance of desertion thereafter. Sachs J., 
in a carefully considered judgment, answered the question in the 
affirmative. In the absence of any English authority the learned 
judge gave his full attention to the Australian case of Airtslie v.* 
Ainslie * and found himself in substantial agreement with it. In 
reaching his conclusion he first dealt with arguments based on 
general principles and then with the practical convenience of a 
decision either way. 

It is often said that a decree of judicial separation is not entitled 
to extraterritorial validity because, as opposed to that of divorce 
12 Criminal Appeal Act, 1907 (Amendment) Bill, introduced and given First 

Reading in the House of Commons, July 81, 1957. H.C.Parl.Deb, (5th ser) 


Vol. 574, cols. 1274 et seq. 
1 [1957] 2 All B.R. 828; [1957] 8 W.L.R. 578. 2 (1957) 89 O.L.R. 381 
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or nullity in the case of a voidable marriage, it does not change 
the status of the spouses. The present writer could never see much 
merit in this reasoning and warmly welcomes Sachs J.’s decisive 
rejection of it: ‘‘ Whilst appreciating, of course, the practical 
distinction between those decrees that cut the bond of marriage 
and those that leave it subsisting, this proposition . . . to my mind 
savours somewhat of a blend of dogma and absence of precedent.” * 

With respect to the problem of practical convenience the learned 
judge felt that non-recognition might compel a judicially separated 
wife, anxious to maintain her status in any new country in which 
she might bé resident, to prove over again the facts which entitled 
her to the original decree of separation. This would be an in- 
tolerable burden in terms of expenditure of money, waste of time 
and difficulties in securing the attendance of witnesses. 


Whilst the court thus pronounced in favour of according the 
foreign decree of judicial separation its extraterritorial effect, there 
appear to be three qualifications implicit, though none too clearly 
stated, in the judgment. 

In the first place, Sachs J. emphasised that he was dealing 
with a decree of a foreign court which exercised in matrimonial 
matters a jurisdiction equivalent to that of the High Court. 
Furthermore, the decree in question was final and incapable of 
unilateral alteration or rescission. In other words, the Italian 
decree was in these respects identical with a decree of judicial 
separation made by the High Court. This emphasis warrants the 
assumption that the learned judge might have reached a different 
decision had he been asked to recognise a foreign measure similar 
to a separation order as it exists in this country. The one factor 
which lessens the validity of this assumption is the learned judge’s 
approval of Ainslie which involved a petty sessional order capable 
of variation or rescission by unilateral application to the court. It 
is submitted, however, that there are good grounds, both in theory 
and in practice, for drawing a distinction, in so far as extra- 
territorial validity is concerned, between a decree of judicial 
separation and a separation order.‘ 


3*(1957] 2 All E.R., at p. 882. What surely matters is that a decree of judicial 
separation deeply and, subject only to a possible reconciliation, permanently 
e modifjes the conjugal rights and duties. See Atkin L.J.'s judgment ın Eustace 
v. Eustace [1924] P. 45, at p. 54. 

Until the Judgment of Gorell Barnes J. in Armytage v. Armytage [1898] 
P. 233 ıt was never doubted that a decree of judicial separation was, like that 
of divorce or nullity, a general form of matrimonial redress and not merely 
a means of protecting one spouse against the cruelty of the other. This, 
together with the characteristics of finality and permanence, distinguishes it 
from a magistrates’ order. In Ainslie the decision in favour of recognition 
was made by the slender majority of six to five judges of the superior courts 
of Australia. Except, perhaps, in the case of inter-provincial relations in s 
political unit there 1s little to be said in favour of extraterritorial validity of 
separation orders. The writer has considered this and other problems raised by 
edicts} separation in private international law in & paper read before The 
Grotius Society in July, 1956, and which will be published in the forthcoming 
Vol. 42 of the Society's Transactions. 
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In the second place, the judgment seems to be confined to 
foreign decrees pronounced by the court of the parties’ domicile. 
In view, however, of the present decline of domicile as a juris- 
dictional basis in nullity and divorce, there is no justification for 
thus restricting recognition of decrees of judicial separation and it 
should not be withheld in the case where the parties were both 
resident in the foreign country at the time of the decree. Whilst 
the precise limits of the jurisdiction of the High Court to grant 
decrees of judicial separation are far from clear, it certainly exists 
in the case of the residence of both parties in England. Again, 
on the principle of reciprocity, recognition should be given to a 
foreign decree given in circumstances similar to those envisaged in 
section 18 (1) (a) of the Matrimonial Causes Act, 1950. 

The last qualification is formulated by Sachs J. in these words: 
“It thus seems right on principle to recognise . . . decrees of 
judicial separation pronounced by foreign domiciliary courts in 
cases such as the present—at any rate so long as the domicile of 
the parties remains unchanged.’’* It is respectfully submitted that 
this qualification, a novelty in the field of recognition of foreign 
matrimonial decrees, appears to be largely spurious and likely in 
practice to lead to unwarranted complications and inconvenience. 

Having reached the conclusion that the Italian decree should 
be given effect in this country, the learned judge held that in 
accordance with the rule in Harriman’s case? it prevented, as 
from its date, the continuance of the husband’s desertion. This 
in turn led him to consider the applicability to a foreign decree of 
section 7 (8) of the Matrimonial Causes Act, 1950, which provides 
that a decree of judicial separation, if it has been continuously 
in force since the time of its making, ‘should be deemed immediately 
to precede the presentation of the petition for divorce. This section 
re-enacts the provisions of section 6 (8) of the Matrimonial Causes 
Act, 1987, which were clearly designed to alleviate the possible 
hardship to petitioners caused by the application of the rule in 
Harriman’s case. It was argued by counsel for the Queen's Proctor 
that since in 1987 the section would have been interpreted 
narrowly, in effect confined to English decrees, it must be inter- 
preted in the same way now.’ Sachs J., however, held—albeit with 
some hesitation—that to ascertain the present law he must construe 
the provisions of the relevant statute as a new whole and that? 
in his view, section 7 (8) must be taken to apply to foreign decrees 
as much as to English ones. Accordingly, he granted the decree 
of divorce to the wife. There is surprisingly little authority on 


5 [1057] 2 All E.R., at p. 884 (italics supplied). 
6 Harnman v. Harrimman [1909] P. 128. 

7 I$ has never been actually decided that s. 6 (8) of the Act of 1987 did not 
apply to foreign decrees. 

Since in divorce proceedings under s. 18 of the Matrimonial Causes Act, 1950, 
the choice of law clause provides for the application of English domestic law, 
the court paid no attention to the parties’ personal law under which divorce 
was not legally possible. 
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this point but it is advanced that the solution adopted by the court 
inevitably followed its recognition of the Italian decree. To recog- 
nise the effectiveness of the foreign decree of judicial separation 
for the purpose of stopping desertion and, at the same time, to 
decline to apply section 7 (8) to it would not only be inconsistent 
but would lead to results both manifestly absurd and unjust. There 
cannot be any presumption that statutory provisions re-enacted 
in a new statute are to be interpreted according to the previous 
state of the law and within the old statutory framework, par- 
ticularly when the statute in question in its other parts, far from 
consolidatin& previous law, introduces great changes in it. 


J. K. GRODECEI. 


MATRIMONIAL PROPERTY-—THE SCOPE OF SECTION 17 


Tue note by Miss O. M. Stone on the Married Women's Property 
Act, 1882, 8. 17, at p. 281, ante, states (at p. 284) that Re Camkin’s 
Questions! '*is principally noteworthy for the application of a 
previous decision of the Court of Appeal? without reference to the 
disapproval of this decision expressed by the Royal Commission on 
* Marriage and Divorce"; and a footnote cites from this report. 
With respect, this is hardly an accurate appreciation of the position. 
In Re Camkin’s Questions, the relevant question was whether, under 
section 17, the court had jurisdiction to determine whether or not 
a husband died owing a debt to his wife. Wynn-Parry J. held 
that there was no such jurisdiction, and he applied Tunstall v. 
Tunstall, which was clearly based on the principle that there was 
no jurisdiction under the section unless some fund or other property 
existed. Indeed, the wording of the section (**. . . the title to or 
possession of property . . .") plainly supports this conclusion. 
What the Royal Commission was critical of was not the deduction 

of this principle from the Act, but — 

(a) the wording of the Act, and 
(b) the application of the principle to the facts of Tunstall v. 
Tunstall, where the husband still had some £470 in his 

Ps hands. 
Neither of these factors could have made any difference in Re 
eCamkin’s Questions. In fact, some while before the Royal Com- 
mission reported I ventured to be critical of Tunstall v. Tunstall 
on much the same lines.? Oddly enough, there is some similarity 
between passages in my note and in the Report (e.g., **If this is 
so, then the jurisdiction under the section appears to depend upon 
the form in which the proceeds of sale happen to be when pro- 
ceedings are commenced ? (Note), and “If so, then jurisdiction 
under section 17 wil depend upon what has happened to the 
1 [1957] 1 W.L.R. 


2 Tunsiall v. Tunstall [1958] 1 W.L.R. 770. 
3 See (1958) 69 L.Q.R 
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proceeds of sale when proceedings are begun " (Report); ‘If the 
proceeds of sale are in the hands of a bank or solicitor . . . there 
is jurisdiction under the section," and “‘If the proceeds of sale 
have been expended in the purchase of some identifiable asset, it 
seems that there is jurisdiction under the section (Note), and 
“s If they [the proceeds of sale] are in the hands of, say, a bank 
or a solicitor or if they have been spent on the purchase of some 
identifiable asset, there would be jurisdiction " (Report)). I was 
of counsel in Re Camkin’s Questions, and although I was there 
concerned to avoid, if possible, the effect of Tunstall v. Tunstall, 
I could not see then (and cannot see now) anything in the criticisms 
of Tunstall v. Tunstall that had been put forward that would 
assist in this task. Even if it is in general terms a ** noteworthy ?' 
matter for a judge to apply a decision of the Court of Appeal 
without reference to any ''disapproval" expressed by a Royal 
Commission (if ** disapproval ” it was), it cannot be very remark- 
able if that ‘‘ disapproval” relates to irrelevant matters. 


R. E. Mecarry. 


Mr. MEGARRY appears to consider that the wording of section 17 
of the Married Women's Property Act, 1882, plainly excludes the 
possibility of money judgments being given by the courts, and 
that the Royal Commission on Marriage and Divorce agreed that 
this was so. With the greatest respect, it is surely arguable that, 
in construing the words: “ the title to or possession of property," 
the courts need not have limited themselves to decisions on specific 
assets or their proceeds of sale only whilst identifiable. As Bram- 
well B. said in Queensbury Industrial Society v. Pickles,’ **any 
ordinary person would certainly think it strange if he were told 
that a debt due to him was not part of his property." Under 
the section, the judge *( may make such order with respect to 
the property in dispute . . . as he thinks fit, or may direct . . . 
any inquiry touching the matters in question to be made in such 
manner as he shall think fit." It is also provided that “ amy 
bank .. . in whose books any . . . funds... of either party 
are standing " may apply under section 17. Does this now mean » 
* any fund identifiable with a specific asset  ? 

The Report of the Royal Commission does not go so far as to 
say that the wording of the section plainly excludes money judg- 
ments (nor, incidentally, did Mr. Megarry in (1958) 69 L.Q.R. 808). 
The Report says only that Tunstall v. Tunstall so decided, and it 
recommends that the courts should be empowered to give such 
judgments. If I am right in thinking that the first part of 
paragraph 601, which appears on p. 168 of the Report, indicates 


1 (1865) L.R. 1 Exch. 1, 4. 
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disapproval of such a restrictive interpretation of section 17, then 
the recommendation in the Report is not irrelevant to a con- 
‘sideration of Re Camkin?s Questions. In other words, if I accepted 
Mr. Megarry's assumptions, my comment might have been irrele- 
vant, but I do not accept them. 

I would, however, be the first to agree that the short reference 
to Re Camkin’s Questions, which was all I permitted myself at 
the end of a note already too long, did not draw attention to all 
the points of distinction between that case and Tunstall v. Tunstall, 
and, no doubt, readers will appreciate Mr. Megarry’s further 
elucidation." Mr. Megarry is, of course, also right that in general 
terms it is not, alas, a noteworthy matter that the courts follow 
their precedents and disregard the recommendations of a Royal 
Commission. I was not writing in general, but in particular 
terms; Mr. Megarry has now set out some of the considerations 
involved. 


O. M. STONE. 


Uncommon Law REVISITED 


Miss O. M. Strong, in her note + on the Court of Appeal’s decision 
in Taczanowska (orse. Roth) v. Taczanowski,? has rightly said 
that there is something odd in the application of a rule of the 
English common law, relating to the requirements of form of 
marriage, to two persons of Polish nationality who went through 
& ceremony of marriage in Italy performed by a Polish army 
chaplain. The natural desire'to uphold as valid a marriage, entered 
into with the intention of conferring matrimonial status upon the 
parties, should not, however, lead our courts to adopt unsound 
doctrine. The common law marriage, applicable to British subjects, 
was a residual concept to be invoked where all else failed and not 
as Hodson L.J. asserts? **the law prima facie to be administered 
in the courts of this country." 

The Court of Appeal unhappily appear to have found support 
für their view in the judgment of Mayo J. in & South Australian 
case, Savenis v. Savenis & Szmeck* which was cited to them but 

*not to Karminski J. in the court below. It is of some moment 
that academic writers had criticised the decision of Mayo J.°; and, 


1 (1957) 20 M.L.R. 505. - 

* [1957] 8 W.L.R. 141; followed by Sachs J. in Kochanski v. Kochanska [1957] 
8 W.L R. 619. 

* 3 At p. 151. Sachs J. in Kochanski (at p- 625) interprets this as operating only 

when the local law has been eliminated. This interpretation is unconvinang. 

4 [1950] S.A 8.R. 809. 

5 [1956] 8 W.L.R. 935. 

© See a note by P. Donovan in 25 Australian Law Journal and notes by Professor 
J. G. Fleming in 25 Australian Law Journal 406 and 4 I.L.Q. 500. 
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moreover, a follow-up of the Australian case law in the Digest for 
1956 would have readily disclosed the decision of Myers J. in the 
Supreme Court of New South Wales in Maksymec v. Maksymec," 
in which the learned judge expressly differed from the decision in 
Savenis. Apparently, by some mischance, this important decision 
was not brought to the attention of the Court of Appeal.” Had 
it been, the court might well have arrived at a contrary decision; 
at least they would have had to choose between these two con- 
flicting decisions. 

Myers J., in Maksymec, on similar facts to both Savenis and 
Taczanowska, said: ** I cannot see any justification for ‘adopting the 
English common law as the criterion of the validity of a marriage in 
a foreign country between persons who are neither British by nation- 
ality or domicile nor subject to the law of any part of the British 
Commonwealth. It could indeed be most unjust to do so." 
After citing instances in which such an injustice could arise, the 
learned judge added: “I do not think that it is part of the jus 
gentium that the status of persons is or can be governed by the 
laws of & country which is not their own and to which they could 
not, on any basis, be deemed to have submitted themselves, to 
which they have no relation by nationality, residence or domicile, e 
and whose laws could not have been within their contemplation at 
the time of the transaction in question.” 

The decision of Sachs J. in Kochanski v. Kochanska,* whilst ' 
inevitably following the Court of Appeal’s decision,’ does provide 
an additional disturbing factor. The residual element of the 
common law marriage necessarily demanded that it was impossible 
to comply with the local form.!? But Sachs J. in Kochamnski ™ 
stated that: “there is no evidence that in this particular locality 
marriages, according to German law, were impossible. Indeed, the 
inference which I draw from the evidence is that the husband and 
wife could have married in conformity to German law had they 
so elected." Despite Sachs J.’s acceptance of the fact that the 
prima facie rule of the validity of a foreign marriage is the lem 
loci celebrationis, the element of the intention of the parties 
now plays a curious part in the invocation of the common law 
marriage. d 

L. J. Brow-Coorrzsz. 


* (1956) 72 W.N.(N.8.W.) 592. 

Ta While counsel for litigating parties have a duty to cite all relevant decisions 
they know of (Lord Justice Bingleton, Conduct at the Bar (1986), p. 96) ıt 
may well be that the duty of counsel for the Queen's Proctor, who was called in 
io assist the court in the Taczanowska case, is to follow up any decision up to 
the date of the hearing—especially a Commonwealth case. 

8 [1957] 8 W.L.R. 619. 

9 Sachs J. expressly stated (at p. 692) that the Court of Appeal had fully 
considered the authorities and principles of the common law marriage and 
therefore it was unnecessary for him to look further than that decision. 

10 Dicey, Conflict of Laws (6th ed.), 1949, p. 772. 

11 [bid., at p. 621. 
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BIRTWHISTLE Uv. VARDILL ? PROVINCIALISM EVAPORATED? 


Conriicr lawyers will greet the decision of the Court of Appeal in 
Re Marshall? with a fairly contented sigh of relief. The appeal was 
brought by A against the decision of Harman J.? that he could not 
succeed under the will of his adoptive father’s cousin, who died 
domiciled in England in 1946. 

There are three points worth mentioning which were not brought 
out in the first instance. First, it was agreed between all parties 
that the word ‘‘issue’’ in the will should be taken to mean 
“ children." * Secondly, in the absence of expert evidence on the 
construction’ of British Columbian legislation, it was further agreed 
that they should be construed as if they were British Statutes.’ 
Thirdly, the British Columbian adoption legislation * was set out 
and considered at greater length and mention was made of an amend- 
ment made to it in March, 1956. 

The court started out by expressing doubt—dquite rightly, it is 
submitted—-whether the extension of Re Luck’ into the realms of 
adoption was correct, whilst at the same time leaving open the ques- 
tion whether the appellant’s right to succeed depended on his status 
as determined by the domiciliary law of himself and his adopter 
or on the rule that, under a gift to a child of A under an English 
will, no one could take unless he could show that he was in fact 
the child of A in the sense that he was procreated by A.* 

There then followed the above-mentioned examination, unlike 
that of Harman J. in that it was not undertaken on a comparative 
approach, of the British Columbian adoption legislation. It was 
pointed out that the position in 1945, the date of the testator’s 
death, was governed by the 1920 Act.? The amendments made in 
1948 and 1958 and the effect fhereof were considered, together with 
the amendment made in 1956, which reads: 

“ For all purposes an adopted child becomes upon adoption the 
child of the adopting parent, and the adopting parent becomes the 
parent of the child, as if the child had been born to that parent in 
lawful wedlock . .. For all purposes an adopted child ceases, upon 
adoption, to be the child of his existing parents (whether his natural 
parents or his adopting parents under a previous adoption), and the 

* 


1 (1840) 7 Cl. & F. 895: see the writer's notes '' Birtwhistle e. Vardill Pro- 
vincipliam Again?'' in (1956) 19 M.L.R. 432, and ''Birtwhistle e. Vardill 
Provincialism on the Way Out? in (1957) 20 M.L.R. 405. 

2 [19057] 8 W.L.R. 588: a single judgment was delivered by Romer L J. The 
case is also reported at [1957] 3 All E.R, 172. 

3 [1957] 1 All E.R. 549, noted (1957) 20 M.L.R. 405. It may be noted that 
G. did not appeal from the decision dismissing her claim to succeed: see 
1957] 3 W.L.R. at p. 541. 

4 Seo [1957] 8 W.L.R. at p. 540, 

5 Ibid., at pp. 548-549. 

* The effect of this was shortly set out in (1957) 20 M.L.R. at pp. 407—408. 
The text of the relevant Acts are set out in the judgment of Homer LJ 
see [1957] 8 W.L.R. at pp. 544-545. 

7 [1040] Ch. 864. 

* [1057] 8 W.L.R. at pp. 548—544. 

9 Ibid., at pp. 644—546. 
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existing parents of the adopted child cease to be his parents... . 
The relationship to one another of the persons (whether the adopted 
person, the adopting parents, the natural parents or any other 
persons) shall be determined in accordance with [the above].”’ 

The court assumed, but without deciding, that a child adopted 
under his domiciliary law was not barred from taking under an 
English will as a * child" of his adoptive parent merely because 
he was not procreated by his adopter. But, said the court, 
“ the making of the assumption necessarily involves attributing 
to the testator, in using the word ‘child,’ an intention different 
from that which he is presumed by our courts to haves It is estab- 
lished beyond controversy that when an English testator speaks of 
€ the children’ of A, he is prima facie taken to be referring, and 
referring only, to those persons of whom it can be postulated that 
they are the lawful children of A. . . . Further than, and by analogy 
to, this we agree with the view which Roxburgh J. expressed in 
Re Fletcher? to the effect that adopted children are prima facie 
excluded by the rule equally with illegitimate children. If, then, 
a different intention is to be attributed to a testator, so far as 
adopted children of foreign domicile are concerned, the rule should 
not be departed from, in our judgment, further than i is necessary; 
and it is neither permissible nor possible to suppose that the testator" 
intended to bring into the category of children all persons who have 
been adopted under the lew domicilii however limited the effect 
of their adoption might be. It seems to us that only those who are 
placed by adoption in a position, both as regards property rights and 
status, equivalent, or at all events substantially equivalent, to that 
of the natural children of the adopter can be treated as being within 
the scope of the testator's contemplation. Such a position was 
conferred by the amending Act of British Columbia which was 
enacted in 1950. "Phat Act, however, cannot avail the appellant on 
any view of the matter, for the date of distribution was already 
past; and it is necessary, therefore, to inquire whether the earlier 
legislation was sufficient in its effect to enable the appellant to 
succeed.” 1 

For this purpose the court had to decide whether or not it could 
take into account the amending legislation of 1948 and 1958 whfch 
came into effect before the testator’s widow died. It upheld 
Harman J.'s conclusion that he could look no further than the 1920 
and 1986 Acts, but criticised his language for reasons more interest- 
ing to Chancery lawyers than conflict specialists,!? concluding that: 
** so far as adopted children are concerned their status and capacity 
to take under a gift to * children’ in an English will is (subject, of 


10 med Ch. 478, at p. 479. 
11 [1957] 8 W.L.R. ai DM 545-546. Italics supplied. By what standards one 
Judges the necessary es of equivalence is not specifically stated: the 
enersl tenor of the fre would suggest the law governing the adoption, 
ut cf. (1956) 19 M.L.R. at pp. 
13 Ibid., at pp. 546—854 
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course, to British legislation) fixed once and for all at the testator's 
death and that subsequent legislation in the country of their domi- 
cile enlarging their rights is to be disregarded. This view would 
appear to be consonant with principles of long standing in relation 
to succession,” !? 

In so far as the appellant had, in reliance on the first instance 
decision of Farwell J. in Re Luck,** contended that the correct date 
for ascertaining his status was that of the distribution, he was 
wrong: the decision was reversed on appeal and anyway the question 
there was ‘‘ one of legitimation rather than one of adoption." !5 

The leartted judge then proceeded to show why Harman J. was 
"right to reject the appellant’s claim: 

* On the construction, then, of the Act of 1920, as amended in 
1986, it is quite clear to us that such rights and privileges as it 
conferred upon adopted persons fall far short of those which 
characterise the status of a child. It is true that under section 7 of 
the [1920] Act the natural parents of an adopted child are divested 
of all legal rights in respect of him and are freed from all legal 
obligations and duties towards him; and that after the adoption 
the parent by adoption and the minor are to assume towards each 

, other the legal relation of parent and child, and to have all the 
rights and be subject to all the obligations and duties of that relation- 
ship. But in matters of inheritance and succession the rights of 
the adopted child were to be of a very limited character. In such 
matters it was only ‘in regard to the legal descendants but to no 
other of the kindred of his parents by adoption that a child was by 
section 8 (1) [of the 1920 Act], to stand in the same position as 
if born to that parent in lawful wedlock; and by section 10 [of the 
same Act] it was only in a will, grant or settlement executed by 
the adopted parent himself that the word ‘child’ was to include 
an adopted child in the absence of a contrary intention, and not in 
instruments executed by other persons. It appears to us to be 
quite impossible to suppose that an English testator, in a bequest 
to ‘children,’ could have in contemplation adopted children with 
such limited rights as these." ** 

The court then turned to an obiter consideration of the position 
or*the footing that 1955 was the correct date and that the appellant's 
claim was affected by the 1948 and 1958 amending legislation. 
Harmah J. had said the effect thereof was that an adopted person 
stood in regard to the kindred of his parent by adoption in the same 
position as if born of that parent in lawful wedlock and that the 
appellant could succeed." Of this the Court of Appeal was ** not 


13 Ibid., at p. 547. Lynch v. The Provisional Government of Paraguay (1871) 
2 P. & D. 268, per Lord Penzance at p. 271; Re Aganoor’s Trusts (1895) 
64 L.J.Ch. 691 and Starkowskt v. Att.-Gen. [1954] A.C. 155 were cited by 
the court in support of this statement. 


14 Supra. 
15 [1957] 3 W.IL.R. at p. 548. 
18 Thid., at p. 549. 
17 fee 1987) 20 M.L.R. st pp. 407—409. 
Vor. 20 , 42 
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altogether sure," !* for, while the amendment did advance the posi- 
tion of adopted children considerably beyond their former position, it 
** still fell a good deal short of the status of a child in the true sense; 
and it was not until the Act of 1956 was passed that the difference 
between the two categories was reduced to vanishing point." ° It 
was suggested that after the 1956 Act an illegitimate child could 
have become legitimated if adopted by its parent and that this would 


not have been possible before; also that if the domicile of origin of : 


an adopted infant were different from that of the adopter, the 
child's domicile would probably change as from the date of an 
adoption under the 1956 Act, but that no such changé would have 
occurred under any of the former legislation; and finally that the 
appellant might have been a ** child ** of C. S. Jones for the purposes 
of an English will had he been adopted under the 1956 Act. 

The decision is, it is respectfully submitted, welcome in that 
confusion must have been worse confounded had the Re Luck ?*? 
line been allowed to stand. Provided one accepts that the appel- 
lant’s right to succeed depended primarily upon the construction 
of an English wil and not, attractively as Harman J. may have 
reasoned, upon his status, the Court of Appeal’s reasoning is beyond 
reproach, though one still wishes that it should have expressly laid , 
down a clear rule comparable to that contained in paragraph 148" 
of the Restatement on Conflict of Laws?! in order to quiet one's 
doubts. 

P. R. H. Wess. 


TRANSFER OF THE BENEFIT or A RESTRICTIVE COVENANT 


Tue case of Re Pinewood Estate, Farnborough, is notable for a 
bold attempt by counsel to persuade the court to advance the law 
of restrictive covenants by allowing the court to follow the intention 
of the parties when by the technicalities of the law as it at present 
stands this could not be done. 

The relevant facts are quite simple. On December 19 and 20, 
1899, a vendor sold the whole of a building site without retaining 
any land for himself and all the purchasers entered into restrictive 
covenants of a uniform nature. On December 21, 1899, the ptr- 
chasers got together and, in consideration of each of them releasing 
all the others from their particular covenants, they entered inté 
new restrictive covenants of their own choosing. Each covenanted 
on behalf of ** himself or herself, his her or their heirs and assigns 

. and with intent to bind the land to which the restrictive stipula- 
tions contained in the Schedule to these presents relate into 
whosesoever hands the same may come.’ 


18 [1057] 8 W.L.R. at p. 549. 
19 id. 


20 Su 
31 Seo (1957) 20 M.L.R. at p. 
1 [1967] 8 W.L.R. 266; also d [1957] 2 All E.R. 517. 
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The present action was brought by one successor in title to this 
agreement to enforce these covenants against another successor. 

It was, of course, common ground that these covenants could 
be enforced if the appellants had acquired by assignment the benefit 
of the personal covenant, or if the benefit had been annexed to the 
land they had purchased, or if there was a building scheme. 

However, on the facts it had to be conceded that there was a 
break in the links of the assignment of the personal covenant, and 
further that the wording of the covenant was not adequate to annex 
it to the covenantee's land. Finally, Wynn-Parry J. held that 
although ox? December 19 and 20, 1899, there existed a building 
scheme, the covenants entered into on December 21 were not amend- 
ments to the covenants imposed under that scheme but were new 
and distinct covenants. Indeed, it is clear that on December 21 
the requirements of a building scheme itself no longer existed as 
there was no common vendor, and in fact no sale of Jand at all. 
Therefore the law relating to a building scheme could not be invoked. 

Having thus failed by every known path of the law, the appel- 
lants sought to cut out a new path for themselves by contending 
that the deed of December 21 clearly showed an intention that the 

» parties to it should be mutually bound by those covenants and that 
that of itself was enough to pass the benefit of the covenants from 
each covenantee to his successor. They were, therefore, in effect 
seeking to obtain all the benefits of a building scheme without either 
a building or a scheme. 

The case quoted in support of this contention was Whatman v. 
Gibson.? Here A had divided part of his land into lots for building, 
and on their sale A, X and Y had entered into mutual restrictive 
covenants on behalf of themselves, their executors and admini- 
strators. These covenants were expressed to be made with all and 
each of the others and with their heirs, executors, administrators 
and assigns. 

A then sold part of the land he had retained to B who bought 
* subject to the stipulations and restrictions relative to the said 
land." The rest of his land A sold to C who bought with constructive 
notice of the restrictions. C sought to evade these restrictions and 
B was granted an injunction to restrain him. Sir L. Shadwell, V.-C., 

.declared: **I see no reason why such an agreement should not be 
binding on the parties coming in with notice." Notice clearly 
makes C liable, but the court, however, did not consider the real 
problem of how it was that B, without a personal assignment of 
the benefit of the covenant, had acquired the right to sue C.* The 
appellants in the present case submitted that the right was acquired 


~ 

3 (1898) 9 Simon 196. 

3 In fact it is a pity that it was not argued that, as a covenantee, A had 
acquired a right to restrain breaches committed by X and Y, ete., but not 
to restrain breaches on his own land, as he could not sue himself C waa 
& successor in title to A, and as B could have no greater rights than A had 
possessed, B could not sue O. 
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because effect had been given to the intention of the parties that 
B should automatically acquire this right. Wynn-Parry J., how- 
ever, rejected this possibility and thought that the case was to be 
supported upon the basis that, notwithstanding that it was decided 
80 long ago, it really contained the essential elements of & building 
scheme. He therefore regarded the case as affording no support 
to the appellants and for want of other authority he declared the 
covenants in the present action to be unenforceable. 

There are thus only three ways for the benefit of a covenant to 
be passed: man has not found a fourth, 

D. G. VALENTINE. 


Scope oF COMPULSORY ARBITRATION 


Tue talks at present proceeding at the Ministry of Labour about 
the possible modification or abolition of the Industrial Disputes 
Tribunal do not render any the less interesting the decision of the 
Divisional Court in R. v. I.D.T., Ea p. Queen Mary College.* 
The I.D.T. has played many roles in industrial relations: for 
example, not only in heading off major clashes with the big unions, , 
but also in securing an impartial consideration of the merits of a 
claim where the employees though unionised are not in a position 
to use the strike weapon, like domestic staff of a private school, or 
where the employees though unionised are expected not to withdraw 
their labour in support of their claims because of the sense of moral 
obligation imposed on them by their professional calling. The 
Queen Mary College case involved this last category of organised 
professional employees. 

Scientific technicians employed at Queen Mary College are mem- 
bers of the Association of Scientifie Workers. "There are four grades 
of technician: chief technician, senior technician, technician and 
junior technician. C was a technician in charge of the Geology 
Department who applied to the governing body for up-grading to 
senior technician. His application was refused. C asked his regional 
organiser to intervene, which the latter did, but the college absolutely 
refused to discuss the terms and conditions of employment “of 
individual workers with the union: “‘ The college considered, rightly, 
or wrongly, that that was a matter which must be dealt with by the 
individual member himself direct with the college, and that no 
external body such as the union ought to be allowed to take part.” ° 
The regional adviser contacted the Ministry of Labour who asked 
the college to consider the matter again. The governing body did 
and reaffirmed its previous attitude; whereupon, a meeting was 
called of the college group of the Association and the group resolved 
that C's case be referred as a ** dispute ” to the I.D.T. The college 


1 [1957] 8 W.L.R. 288; also reported at [1957] 2 All E.R. 776. 
3 At p. 288. 


(J 
Nov. 1957 NOTES OF CASES 649 


in the present action challenged the tribunal’s right to adjudicate 
the question of C’s up-grading. 

A “dispute” under the Industrial Disputes Order, 1951, 
* means any dispute between an employer and workmen in the 
employment of that employer connected with the terms of employ- 
ment... of any of those workmen.” * And, when the tribunal 
makes an award, **it shall be an implied term of the contract 
between the employer and workers to whom the award applies." * 

The college argued that this was a dispute between an employer 
and a single employee, on all fours with the Town Clerk case,* and 
that, furthefmore, the award Article strongly implies that workmen 
could not be said to be parties to a dispute unless they are going 
to be personally affected by the award. Both arguments were 
rejected. 

The 1951 Order, as was laid down in the Town Clerk case, was 
not intended to support individual bargaining between an employer 
and one employee, but is an extension of the structure of collective 
labour relations. It refers to quarrels between an employer or 
employers, on the one hand, and combinations of employees on the 
other. The causes of such quarrels are not confined to disputes 

» about the terms of employment of each and every employee involved. 
It is not an infrequent incident of labour relations for employees to 
take up the cudgels in defence of what they believe to be the rights 
of a single fellow-employee, whether it be a question of his earnings 
or grade or reinstatement or any other matter in which they feel 
a solidarity of interests or a principle of trade unionism involved. 
Given the re-establishment after the war of the paramount common 
law principle of voluntary employment, reinstatement disputes 
were left outside the ambit of the I.D.T.’s jurisdiction. But with 
respect to terms-of-employment disputes, no limit—certainly, no 
artificial limit depending on the cause of the employer-labour quarrel 
— was intended to the scope of compulsory arbitration in collective 
labour relations. 

Thus the Divisional Court reasoned and in the light of their 
view of labour relations interpreted the Order. Since the up-grading 
of, C and the refusal of the college to negotiate with the union were 
matters of legitimate concern to C's fellow-employees and unionists 
dn the employment of the college, those fellow-employees as well as 
C could be and, on the facts, were parties to the dispute within 
Article 12 (1). The Town Clerk case was readily distinguishable. 
Its cireumstances were exceptional, for the town clerk of the South 
Shields Corporation was the only employee in the corporation's 
employment found to be interested in his terms and conditions of 
service phe confronted his employer quite alone; it was the pure 


5 & I. 1876. 

* Article 12 (1). Italics added. 

5 Article 10. Italics added. 

* R, v. National Arbitration Tribunal, ez p. S. Shields Corp. [1952] 1 K.B. 46 
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case of individual negotiation, and ‘f workmen ” in Article 12 (1) 
means ‘f workmen ?'; the Interpretation Act, 1889, does not apply. 

Nor does Article 10 limit the range of industrial disputes that 
may be brought to compulsory arbitration. The parties to a 
dispute need not also be the parties to the ultimate award. By way 
of squaring the function of the Order with its wording, it was held 
that ‘‘ workers" in Article 10 does not mean what it says: it 
includes the singular; the 1889 Act does apply. 

The Divisional Court, therefore, continued the liberal and 
realistic interpretation of the 1951 Order which earlier had been 
most notably exemplified in Ee p. Portland U.D.C.* and Ea p. 
Courage & Co., Ltd.* 

C. GRUNFELD. 


'Trrug To Goops SOLD By Owner AFTER UNAUTHORISED SALE BY 
OwnER/S AGENT 


Ir would be an interesting diversion—perhaps to be reserved for 
one’s old age—to examine the extent to which legal weapons, 
forged for the benefit of one kind of person, can be successfully 
used by another. This, at any rate, is one way of looking ate 
Eastern Distributors, Lid. v. Goldring (Murphy Third Party).* 
A mobile greengrocer named Murphy owned a Bedford van. He 
wanted to buy a Chrysler from Coker, a motor dealer, but had 
no money to pay for it. He needed the van for his business 
and could not sell it to pay a deposit on the Chrysler. If he had 
borrowed money on the security of the van, a bill of sale would 
have had to be given and registered. He could, however, have 
sold the van directly to a hire-purchase company, used the price 
to pay at least a deposit on the Chrysler (or indeed for any other 
purpose) and then paid it back to the company by instalments— 
provided the sale was a genuine sale and not a disguised loan on 
security. For some reason or other, however, Coker suggested 
that Murphy, instead of dealing directly with the hire-purchase 
company, should adopt the following somewhat complicated and 
roundabout method of raising the money. Coker was found not 
to be fraudulent and may simply have wanted the deposit for the 
Chrysler to go straight to him rather than through Murphy'a 
hands. At any rate, Coker was to pretend to the plaintiffs (the 
hire-purchase company) that he was selling both vehicles to 
Murphy, and that Murphy had paid a deposit on both. Then 
Coker would collect the balance of the price of both from the 
plaintiffs. The total amount would represent the price for which 
Coker intended to sell the Chrysler to Murphy. In turi"Murphy 


7 [1955] 1 W.L.R. 949. 

8 [1956] 1 W.L.R. 1062: brilliantly analysed by Prof. O. Kahn-Freund in The 
Instener, December 97, 1956. 

1 [1957] 2 All E.R. 525; also reported [1957] 9 W.L.R. 287. 
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would pay the instalments on both cars to the hire-purchase 
company. The ultimate result would be that Murphy would have 
paid the price of the Chrysler, that Coker would be satisfied, and 
that Murphy would have kept his Bedford van and acquired the 
Chrysler. 

The machinery adopted to bring about this result was as 
follows. On May 5, 1955, Murphy signed in blank the necessary 
hire-purchase documents, vig., the proposal forms and the 
memoranda of the hire-purchase agreements for the vehicles. He 
also signed a delivery note saying that he had taken delivery of 
the Bedford. Further, the proposal form for the Bedford con- 
tained a printed paragraph by which Coker, as dealer, declared 
the vehicle to be his absolute property. Coker was to fill in the 
documents and send them to the hire-purchase company. 

It was quite clear that the transaction relating to the Bedford 
was, as Devlin J. described it, * only ancillary to the purchase of 
the Chrysler." Unfortunately the Chrysler proposal did not go 
through. 1f Murphy had been told this at once, that would no 
doubt have been the end of the matter. Coker, however, carried 
on with the Bedford proposal, and the plaintiffs accepted it as a 
genuine hire-purchase transaction. A sales note recorded the sale 
- of the Bedford by Coker to the plaintiffs for £180 less a deposit 

of £60. The report does not tell us what happened to the £120, 

but on May 19 the memorandum of hire-purchase was completed. 
The plaintiffs signed the counterpart and sent it to Murphy. 
Shortly afterwards Coker told Murphy that the whole transaction 
was cancelled, but did not tell him that the Bedford transaction 
had gone through. ] 

Although he had received the counterpart of the hire-purchase 
agreement Murphy still thought he owned the Bedford. A month 
or so later he sold his greengrocery business, including the Bedford, 
to the defendant for £200. The defendant bought the van in good 
faith, with the aid of his Post Office savings. Murphy, believing 
himself to be the owner, had paid no instalments. The plaintiffs 
therefore terminated the hire-purchase agreement and claimed the 
van or its value from the defendant. The defendant joined 
Murphy as third party. Murphy joined Coker, but Coker did not 
appear. The county court judge gave judgment for the plaintiffs 
against the defendant and for the defendant against Murphy. 
But Murphy had neither money nor property to satisfy a judg- 
ment against him. So the real issue lay between the hire-purchase 
company and the innocent purchaser. 

The only actual authority given to Coker by Murphy was to 
bring out the hire-purchase of both the vehicles together. 
When, therefore, the Chrysler proposal fell through, he acted 
without actual authority in disposing of the Bedford to the plain- 
tiffs. The true position was that Coker had no title in the Bedford 
to pass to the plaintiffs. 
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However, if the plaintiffs had claimed the Bedford from 
Murphy they would have succeeded on several grounds. Coker 
had represented to the plaintiffs that he owned the Bedford and 
was bound by that representation. It could be said that Murphy 
was privy to that representation and was equally bound by it. 
Or it could be said that Murphy had given Coker an apparent 
authority to dispose of the Bedford by signing in blank a docu- 
ment which represented that Coker owned that vehicle. The 
plaintiffs had not been notified and had no reason to know that 
there was any limitation on Coker's authority. Further—though 
this point was not taken by the Court of Appeal—tlfe facts here 
were distinguishable from those cases where a principal signs and 
delivers to bis agent a blank transfer of shares. For there the 
transfer does not represent that the agent owns or has authority 
to transfer the shares. Here the signed document did represent 
that Coker owned the Bedford van. 

So then the plaintiffs, by relying on estoppel or apparent 
authority, could defeat Murphy’s claim to the van. The 
defendant, however, claimed that these weapons could not be 
directed against him. He had made no representation to the 
plaintiffs; nor was he privy to any representation which had 
been made. He had not obtained the van from Murphy as a 
volunteer: it may be that if Murphy had given him the van he 
would also have been encumbered with the burden of the represen- 
tation to which Murphy had been privy. The defendant was a 
purchaser for value without notice of the previous transactions; 
and it is unlikely that he would be held to be bound by representa- 
tions made by the person from whom he purchased the van. 

If, then, the plaintiffs’ claim had rested on estoppel alone, it 
would seem that they would not have succeeded against the 
defendant. There are various ways in which the underlying reason 
for this has been stated. But the essence of them all is that “‘ an 
estoppel gives no title to that which is the subject-matter of the 
estoppel.” ? 

Yet in one sense this is an extraordinary result; for in all other 
cases where there is an exception to the rule nemo dat quod non 
habet the transferee obtains a title to the goods. The Court of Appeal 
got out of this difficulty by lining up a transfer by virtue of an, 
apparent authority with these exceptions rather than with estoppel. 
Devlin J. stated the position in these words (at p. 529): 

* [n the same way and for the same reason of mercantile 
convenience, the courts of common law allowed a good title to 
a buyer who bought in good faith from a man who had appar- 
ently been given by the true owner the right to dimpose of 
the goods. Such a buyer did not merely acquire a title by 
estoppel ... He acquired in the same way as the transferee 


2 Per Brett L.J. in Summ v. Anglo-American Telegraph Co. (1879) 6 Q.B.D. 
158, at p. 206. 
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of a negotiable instrument or the buyer in market overt a 

good title against all the world.” 
The doctrine of apparent authority, in other words, is not based 
on estoppel but on mercantile convenience.* And the Court of 
Appeal (p. 581) has applied the principle to any form of represen- 
tation or holding-out of apparent ownership or the right to sell. 
* The effect of its application is to transfer a real title and not 
merely a metaphorical title by estoppel’? (p. 582). 

The defendant further contended that he had obtained a title 
under section 25 (1) of the Sale of Goods Act, 1898. In effect, it 
was argued that, if the plaintiffs had become owners of the van, 
they, by leaving Murphy in possession of it, had enabled him to 
sell it to the defendant. At first sight that may seem rather an 
extraordinary defence because a hire-purchase company usually 
does leave goods in the hands of the hirer. Usually, however, the 
hire-purchase company buys the goods from the dealer, and it is 
the dealer, not the hirer, who has sold the goods. Section 25 (1) 
refers to “fa person having sold goods’? who “continues or is in 
possession of the goods." It was argued, therefore, that Murphy 
came within this provision and therefore that his sale to the defen- 

,dant was as effective as if the plaintiffs had expressly authorised 
him to make the sale. 

In fact, of course, Murphy had made no sale because Coker had 
sold to the plaintiffs without his authority. But because Murphy 
could not dispute the plaintiffs’ title he was bound by the sale and 
therefore must be treated as “having sold” the van to the 
plaintiffs. It had been held, however, that section 25 did not apply 
where the owner sold his goods to a hire-purchase company and then 
hired them back from the conipany. Staffs Motor Guarantee, Ltd. 
v. British Wagon Co., Ltd.* It applies only where the seller 
continues in possession as seller, not where he changes the character 
of his possession and becomes a bailee. 

If, therefore, Murphy had remained in possession under a valid 
hire-purchase agreement, he would have been a bailee and the 
defendant would have obtained no title under section 25 (1) of the 
Sale of Goods Act. Would the same result follow if the agreement 
w&s unenforceable? To that point we shall return later. 

. The Hire-Purchase Act, 1988, s. 2 (2) (a) provides in effect that 
the hire-purchase company cannot enforce a hire-purchase agree- 
ment unless “a note or memorandum of the agreement is made 
and signed by the hirer and by or on behalf of all other parties to 
the agreement." Murphy had signed a blank form, and it was 
argued that a blank form is not a memorandum of the ** agreement." 
The prgwision allows signature by an agent for the other parties, 
but not by &n agent for the hirer—not that that mattered, because 
Coker did not sign for Murphy. The relevant point, however, is 


3 See Powell, Law of Agency, pp. 60-62. 
4 [1984] 2 K.B. 806. 
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that section 2 (2) (b) and (c) specify the required contents of the 
note or memorandum. It was undoubtedly the purpose of the Act 
that the hirer should have these contents before him when he signed 
and therefore a signature to a blank form would not satisfy the 
section. It followed that the hire-purchase agreement was unen- 
forceable by the plaintiffs. The opening words of section 2 (2) are 
as follows: 


** An owner shall not be entitled to enforce a hire-purchase 
agreement or any contract of guarantee relating thereto or any 
right to recover the goods from the hirer...” 


The defendant of course was not the hirer or & guarantor of the 
hirer. Section 2 (2) does not deprive the owner of the right to 
recover the goods from anyone else. Nor does it deal with a claim 
in conversion such as that of the plaintiffs in this case. But 
section 17 of the Hire-Purchase Act does deal with a claim for 
conversion against the hirer. The hirer is not to be liable to the 
owner for conversion if he refuses to give up possession of the goods 
to the owner while the owner's right to recover possession is 
subject. to any restriction by virtue of the Act; and presumably 

** restriction " includes the result of non-compliance with ir 
2 (2). 

** These provisions,” said Devlin J. (at p. 588) ** contemplate - 
that the hirer may enjoy the possession of the property without 
having to pay for it;" The court agreed with the submission of 
counsel for Murphy that a hire-purchase company which fails to 
see that a proper memorandum is made should be penalised. 
Whether per incuriam or deliberately, the Legislature has left open 
the possibility of suing the hirer for'any kind of conversion other 
than a refusal to deliver up the goods. Thus he may be liable in 
conversion if he sells the goods to a third party. He cannot rely 
on the unenforceability of the agreement, sell the goods, and 
pocket the price he gets for them. Nor can his purchaser take the 
benefit of section 2 or section 17 because “‘it is clear that neither 
section 2 nor section 17 takes away from the owner any rights which 
he has against persons other than the hirer." 

To return to the effect of section 25 of the Sale of Goods Aft, 
1898, if the hire-purchase agreement was unenforceable against, 
the hirer (as the court held here), could Murphy be said to be in 
possession of the van as a bailee and not “as seller”? Section 
2 (2) of the Hire-Purchase Act, 1988, merely says that the owner 
eannot enforce the hire-purchase agreement. It does not make 
the agreement void. The agreement converted Murphy into a 
bailee and it was as a bailee that he sold the van to the defigndant. 

The oddity of this case was that the plaintiffs should be able 
to take advantage of the kind of protection which normally is 
available to a defendant in cases where two innocent parties suffer 
from the mischievous acts of a third. The defendant was unable 
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to divert the same shields to his own defence; the shields were con- 
verted into weapons of attack against him. The court (at p. 584) 
described the defendant's fate as one which is ' unfortunately, a 
common one where hire-purchase agreements are concerned, and 
is now one of the regular ways in which unsuspecting buyers are 
deceived by what they take to be ownership." Perhaps a system of 
registration of hire-purchase agreements, coupled with voidness 
for non-registration, would help in reducing the risks to innocent 
purchasers. It is a matter for careful consideration, however, 
whether such a system would be practicable and whether it would 
interfere tod much with mercantile convenience. 

In any case, it is becoming increasingly obvious that whenever 
there is an increase in the volume of sales of goods—and the hire- 
purchase system tends to produce such an increase—the need to 
protect innocent purchasers from sellers who appear to be owners 
is intensified. It may be doubted whether this can be done 
effectively by distortions of the principle of estoppel. Nor do the 
present one-sided rules work justly in a case, such as the present, 
where neither plaintiff nor defendant is in any way at fault, and 
where apportionment of the loss may perhaps produce a more 

«equitable solution. 
RAPHAEL POWELL. 


> VICARIOUS LIABILITY FOR BREACH OF STATUTORY DUTY 


Dr. Glanville Williams in a penetrating article entitled “ Vicarious 
Liability: Tort of the Master or of the Servant?! recently 
commented on the fact that this question had strangely lain 
unnoticed for so many years and then suddenly “‘ leapt to the fore 
as one of the main theoretical problems of the law of tort." Whilst 
it is true that in the ordinary run of cases no practical significance 
attaches to which of these alternative formulations of vicarious 
liability is adopted, the choice of one or other may affect the actual 
outcome of litigation in a small number of marginal, but by no 
means negligible, situations. The stock example is, of course, the 
egse where the servant has a personal defence to an action in tort, 
as where a husband negligently injures his wife in the course of his 
ecmployment, and the wife sues the employer in the teeth of the 
marital immunity which would protect the servant-husband from 
personal liability. Here, recovery has been allowed on either of two 
theories: (1) without departing from the wide-held view that the 
master is liable for the torts of his servant, it may be said that 
the husband’s immunity is merely procedural, does not destroy the 
tortiouw* quality of his conduct and should not be permitted to 
furnish protection to third parties °; (2) alternatively, it has been 
1 (1958) 72 L.Q.R. 522. 


3 Waugh v. Waugh (1950) 50 S.R. (N.8.W.) 210, and Singleton and Hodson 
L.JJ. m Broom v. Morgan [1958] 1 Q.B. 597. 
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maintained that ‘‘ vicarious ” liability is really a misnomer; the 
true principle being that the law attributes to the employer, not 
the servant's liability, but merely his acts.? This reasoning provides 
a neat method of holding the employer responsible despite the’ 
existence of any personal defence available to the servant himself. 
Of more doubtful wisdom is the attempt to use this second 
theory (the ‘‘ master’s tort ” theory) as a device for enabling the 
employer to escape liability for actionable torts committed by his 
. Servants in the course of employment.* It cannot be too often 
reiterated that legal concepts and techniques are means, not ends. 
Unfortunately, however, it is all too often the case that a mode 
of reasoning, which commends itself for the solution of one 
particular situation, is mechanically transferred to another, where 
its application leads to entirely opposite policy results. This 
regrettable tendency is illustrated by the recent decision in Darling 
Island Stevedoring Co. v. Long, where the High Court of Australia 
had to face the problem, repeatedly skirted by the House of Lords," 
whether a master is vicariously responsi e for injuries caused by 
breach of a statutory duty personal to‘his servant. A wharf 
labourer sued his employer, the defendant stevedoring company, 
for injuries sustained through the displacement of & hatch beam. 
In an earlier action, based on common law negligence, his claim* 
was dismissed by reason of his contributory negligence. Unde- 
terred, he then brought the instant proceedings, alleging breach 
of a statutory duty, in relation to which the defence of contributory 
negligence has been abrogated by statute in New South Wales.’ 
This claim was based on failure to comply with a statutory safety 
provision which imposed a duty of compliance on “ the person in 
charge ”° on pain of a fine of £100. Reversing a majority decision 
of the Full Court of New South Wales,? the High Court unanimously 
held that no liability attached to an employer with respect to 
breach of a statutory duty imposed not on him, but on the foreman 
in charge of the unloading operation, even though the latter’s 
dereliction occurred in the course of his employment. Kitto and 
Taylor JJ., and only a little less forcibly, Webb J., rejected the 
submission that a master was vicariously liable for the torts of his 
servants; in their view, the law merely attributes to the master 
the acis of his servant and, in order to reach the former, it was - 
essential to prove the existence of an independent duty resting on* 


oe L.J. ın Broom v. Morgan, supra. Also Lord Goddard, as reported 

[1952] 2 All E.R. 1007. 

* Cf. Twine v. Bean's Depress M [1946] 1 All E.R. 202; Conway v. George 
Wimpey £ Co. [1951] 2 

5 e.g., the extension of the rule in MUS v. Crososile Motor Servsces [1953] 
9 All E.R. 768 into the field of “imputed ” contributory negligaggs, as in 
Pennell v. O'Callaghan [1954] V.L.R. 820; Manawatu County v. v er [1956] 
N.Z.L.R. 78. See Fleming, Law of Torts, 285-286. 

* [1957] A.L.R. 505; 31 A.L.J. 208. 

T Beo n. 10, infra. 

8 Statutory Duties MALUS Negligence) Act, 1945. 

* [1956] S.R. (N.8.W.) 88 
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him. Since the statutory duty in question was placed on 
the shoulders of the foreman alone, the case against the employer 
therefore collapsed. Fullagar J. emphatically disassociated himself 
from this approach, stating that the employer’s responsibility was a 
rule formulated in terms of liability, not of duty. He concurred, 
however, in the decision on the ground, also espoused by 
Williams J., that it would enlarge the scope of the statutory duty 
to extend its incidence beyond the person specifically identified by 
the legislature. 

Is this conclusion commendable? On the technical level, it 
undoubtedly’ runs counter to the view expressed by Lord Mac- 
Dermott and, perhaps by Lord Porter in Harrison v. National 
Coal Board °; quite apart from the many occasions in which the 
point seems to have gone by default, as in L.P.T.B. v. Upson." 
More important is the question whether the decision is socially 
desirable. As Fullagar J. in the instant case so well put it, the 
principle of vicarious liability ‘f was adopted not by way of an 
exercise in analytical jurisprudence but as a matter of policy which 
did not really need to be juristically rationalised.” Without 
elaborating the matter in detail, it can be confidently asserted that 
there are at least three policy factors supporting the liability 
ordinarily imposed on the employer. The master is better able to 
compensate accident victims than the less pecunious employee, 
the rule advances the policy of wide loss distribution among that 
section of the public which benefits from the enterprise, and it plays 
a significant part in accident prevention in so far as deterrent 
pressure is most effectively brought to bear on the employer, who 
is in a strategic position to reduce accidents by efficient organisation 
and supervision of his working'staff.!? 

If these premises be granted, the decision to exempt the 
employer (in reality, his insurer) from liability for his servant's 
breach of a statutory duty in the circumstances of the instant case 
may well be regarded as an unwelcome departure from the well- 
settled foundations on which the principle of vicarious liability has 
come to rest. It withholds all legal incentive to induce the 
employer to ensure strict observance of safety standards, rein- 
forced by well-founded doubts whether he need even direct the 
foreman’s attention to the existence of safety regulations and 
tequiré him to observe them. A foreman is a poor substitute for 
the employer as a guarantor of the safety of his workmates, both 
from the point of view of accident prevention and as a source of 
recompense. The statutory policy underlying the enactment of 
safety regulations is thus directly jeopardised and, if the instant 


10 [1951 4..C. 689, at 671 and 659 respectively. But Lord Reid (diss.) seemed 
inclined the other way (at 687-688). Lord Porter expressly declared the 
question ag still open in National Coal Board v. England [1954] A.C. 408, 415. 

11 [1949] A.C. 155. 

12 See Fleming, Law of Torts, 854-8565. 

13 Per Webb J. [1957] A.L.R. at 518; 81 A.L.J. at 218. 
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decision should prove the final word on this matter, its effect in the 
industrial sphere will have to be speedily neutralised, as it 
undoubtedly will be, by a good deal of legislative redrafting. 


J. G. Fiemme. 


JUS QUAESITUM TERTIO 


Fork wisdom warns us against over-simplifying our problems by 
seeing everything in black and white and forgetting the greys and 
colours of the real world. Yet both common sensé and philo- 
sophical analysis teach us that simple division by two is a valuable 
method to employ in problem solving, and one which we employ 
whenever we ask whether a proposition is true or false. William 
James has divided all mankind into the tough-minded and the 
tender and has clustered other attributes, such as empiricist and 
pessimistic on the one hand and rationalistic and optimistic, 
around these leading characteristics. Gilbert has similarly divided 
men and women into liberals and conservatives, and another 
lawyer, Sir Frederick Pollock, has told us that judges are men of 
valour or men of caution. We tend to think of the liberal judge, 
as one who is prepared to speak of justice, and ready to depart 
from old formulations of the law. But our method of simple 
division sometimes breaks down. An instance has occurred in the 
decision of that liberal court, the High Court of Australia, in 
Wilson v. Darling Island Stevedoring and Lighterage Co., Ltd.* 
where the court divided three to two over the limits of the jus 
quaesitum tertio and the authority of Elder Dempster & Co., Ltd. 
v. Paterson, Zochonis & Co., Ltd.? The majority thought that 
justice required the application of the old rule of the common law 
which denies third parties rights under a contract, and also required 
that limited effect be given to the earlier decision of the House of 
Lords. 

The facts can be simply stated. Goods were shipped to Sydney 
under a bill of lading, governed by English law, which contained 
the clause: ‘‘ Goods in the custody of the carrier or his agents 
or servants . . . after discharge . . . are in such custody at fhe 
sole risk of the owners of the goods and the carrier shall not be 
liable for loss or damage arising or resulting from any cause 
whatsoever." The bill of lading which had been made out to the 
order of the consignor had been assigned to the plaintiff as con- 
signees of the goods. The goods were discharged from the ship 
by the defendants, stevedores engaged by the ship, and in the 
process of stacking and storing the goods in the dock shaq before 
delivering to the plaintiffs the defendants, by their negligence, 
damaged the goods. The question for the court was whether the 


t (1956) 95 C.L.R. 48. 
2 [1924] A.O. 599. 
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defendants were able to rely on the exemption clause in the bill of 
lading, to which, of course, they were not parties. The High Court 
majority held that they could not. 

The Elder Dempster case was decided in 1924, but a quarter 
of a century elapsed before it was generally recognised that it had 
made a breach in the doctrine of privity of contract. No reference 
was made to it by Cheshire and Fifoot until their fourth edition 
in 1956, and in that there is only the citation of the name in & 
footnote to the discussion of the doctrine of privity by Devlin J. 
in Pyrene Co., Ltd. v. Scindia Navigation Co., Ltd. Judicial 
recognition was first afforded to the impact of the Elder Dempster 
case by the courts of New South Wales. In Gilbert Stokes and 
Kerr Proprietary, Ltd. v. Dalgety & Co., Ltd.* Owen J., and in 
Waters Trading Co., Ltd. v. Dalgety & Co., Ltd.* the Full Court, 
relying on the Elder Dempster case, held that stevedores were 
protected by an exemption clause in the bill of lading. These 
cases were overruled by Wilson's case. The majority of the High 
Court, however, do not purport to differ from the House of Lords: 
they merely purport to lay down the correct conclusions to be 
drawn from the Elder Dempster case. 

It will be recalled that in the Elder Dempster case an Isherwood- 
"type ship was used for the carriage of casks of palm oil, and the 
absence of "tween decks contributed to the crushing of the bottom 
casks. The main question argued was whether the damage was 
caused by unseaworthiness, or by bad stowage in respect of which 
there was an exemption clause: it was held that the loss was caused 
by bad stowage. The exemption clause was contained in the bill 
of lading which stipulated in the ordinary way that ‘‘ the ship- 
owners" should not be liable for “‘ any loss or damage arising 
from stowage." The ship was on’ time charter from the owners 
to the charterers, who had placed the ship in their Elder Dempster 
*]ne," and who had used for it the bill-of-leding form used 
for all their ships. The shippers sued both the charterers and 
the shipowners. It was conceded that the bill of lading was signed 

. by the master on behalf of the charterers, and that '* shipowners " 
in the bill referred to the charterers. The subsidiary question in 
tle case thus arose since it was argued by the shippers that the 
shipowners were strangers to the contract of carriage. They were, 

. "it was claimed, liable in tort for the negligence of their servants, 

the master and crew of the ship, who had loaded it badly, and 
could not call in aid the exemption clause in the bill of lading. 

All five Law Lords, including Viscount Finlay who dissented 

on the main question, rejected this contention of the shippers and 
exonergied the shipowners. There was no lengthy discussion of 
this question in the speeches, but, nevertheless, there were some 


2 [1954] 2 Q.B. 402; [1954] 


2 AI] E R. 168 
* (1048) 48 S. R.(N.8.W.) 485; 65 W.N. 196 
5 (1951) 52 S. R. (N.8.W.) 4; 69 W.N. 23 
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differences as to the reasons which led to the conclusion that the 
shipowners could rely on the exemption clause." These differences 
gave rise to consideration in Wilson's case of what was the rule 
of law established by the Elder Dempster case. The minority 
judges took the view of the effect of the Elder Dempster case thus 
stated by Williams J.: “A passage in the judgment of Scrutton L.J. 
in Mersey Shipping and Transport Co. v. Rea, Lid." would appear 
to sum up the position correctly: ‘I think that the reasoning of 
the House of Lords in the Elder Dempster case shows that where 
there is a contract which contains an exemption clause, the servants 
or' agents who act under that contract have the behefit of that 


* Viscount Cave [1924] A.C. at p. 534: ‘‘It was stipulated in the bills of lading 
that the shipowners should not be lable for any damage arising from other 
goods by stowage or contact with the goods shipped under the bills of lading; 
and it appears to me that this was intended to be a stipulation on behalf of 
all the persons interested in the ship, that is to say, charterers and owners 
alike. It may be that the owners were not directly parties to the contract; 
but they took possession of the goods (as Scrutton L.J. says) on behalf of 
and as the agents of the charterers, and so can clam the same protection as 
their principals.” 

Viscount Finlay [1924] A.C. at p. 548: ''. . . when the act is done in the 
course of rendering the very services provided for in the bill of lading, the 
limitation on liability therem contained must attach, whatever the form of 
the action and whether owner or charterer be sued. It would be absurd that 
the owner of the goods could get md of the protective clauses of the bill of 
lading, ın respect of all stowage, by suing the owner of the ship in tort.” 

Lord Sumner [1924] A C. at p. 664: “It may be, that in the circum- 
stances of this case the obligations to be inferred from the reception of the 
cargo for carriage to the United Kingdom amount to a bailment upon terms, 
which include the exceptions and limitations of liability stipulated in the known 
and contemplated form of bill of lading. It may be, that the vessel bein 

laced in the Elder Dempster & Co.'s line, the captain signs the bills o 
ading and takes possession of the cargo only as agent for the charterers, 
though the time charter recognises the ship's possessory lien for hire. The 
former I regard as the preferable view, but, be this as it may, I cannot find 
here any such bald bailment with unrestricted liability, or such tortious 
handling entirely independent of contract, as would be necessary to support 
the contention." 

Lord Dunedin and Lord Carson delivered no reasoned judgments. Lord 
Dunedin merely agreed with Lord Sumner. Lord Oarson agreed with Viscount 
Cave and Lord Sumner. It may thus be contended that Lord Carson impliedly 
denies that there 1s any disagreement between Viscount Cave and Lord Sumner 
on the subsidiary question. This is the view formed by Morris L.J. in 
Adler v. Dickson: '' Lord Carson . . . did not consider there was any serieus 
divergence between the reasoning of Viscount Cave and Lord Sumner.” [1964] 
8 All E.R. at p. 411 F. In Wilson's case Taylor J explicitly denies “tha 
there was any substantial departure between the views expressed by Viscoun! 
Cave and Lord Sumner. If there was any fundamental difference of opinion 
I have failed to observe it." (06 C.L.R. at p. 91. Taylor J.'s reconciliation 
of the difference between bailment upon terms and acting as agent 18 
that: ''In neither case was there any tortious act oceana independently 
of the performance of the contract." (This is the principle of Viscount 
Finlay's speech. But Adler v. Dickson [1955] 1 Q.B. 168 clearly shows 
the fundamental difference between the two principles. The bailm 1inciple 
must be limited to the carriage of goods, while the agency doctrihe could 
apply also to the carriage of passengers. In Adler v. Dickson an attempt was 
made to get the court to say that the master and crew of a ship could rely on 
an exemption clause in a passenger's ticket as a protection against an action 
for negligent injury to the passenger. It failed. 

7 (1925) 21 Ll.L.Rep. 875, at p. 878. 
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exemption clause. They cannot be sued in tort as independent 
people. . . . ° 2 The majority, however, held that no such wide pro- 
position could be regarded as established by the Elder Dempster case, 
even if the proposition were restricted to exemption clauses con- 
tained in bills of lading.” This consideration of the effect of the 
Elder Dempster case is a contribution to the doctrine of prece- 
dent, particularly in relation to multi-judge tribunals. It was, 
however, conducted without any articulated consciousness of the 
fact that a problem in the general theory of precedent was involved: 
there was no reference to the juristic literature on the subject— 
there was not even reference to the case law on the subject.!? 
Important differences in reasoning are to be found in the two 
majority judgments delivered in Wilson's case. Kitto J. was unable 
to find in the exemption clause itself any indication of intention that 
the stevedores were to be protected. ‘‘ The exemption provisions 
I have. quoted certainly begin by stating that goods in the custody 
of the carrier or his agents or servants after discharge are in such 
custody at the sole.risk of the owner of the goods, but this I 
read as intended to exclude the carrier only from the risk: for the 
sentence proceeds, without & break, to state as & consequence that 
the carrier—no mention being made of his agents or servants— 
* shall not be liable for loss or damage. And clearly the implication 
of an exclusion on the part of the stevedores is not required in 
order to give the bill of lading business efficacy." !! 


2 95 C.L.R. at p. 62. 

? Dowrick in his comprehensive survey of A Jus Quaesitum Tertio by way of 
Contract (18 M.L.R E 874) sets out & more limited general proposition as 
the one that Dennin J. supports. His Example No. 11 is (Ibid., p. 970): 
‘t When a contract oj carriage of goods by sea is made, and the carrier issues 
a bill of lading containing exemption clauses, if the parties so intend, the 
rights thereto extend not only to the carrier but also to other persons engaged 
in carrying out the services provided for by the contract." The footnote to 
this example reads: ‘‘ Adler v. Dickson [1955] 1 Q.B. 158, at pp. 181 and 
184, per nning L.J. [Elder Dempster & Co. v. Paterson, Žochonis é 
Co. ...]." The wording of the proposition 18, however, Dowrick's: Denning 
L.J. sets ouf no such succinct and elegant formulation. Dowrick’s phrase 
'"' Xf the parties so intend ’’ is his rendering of the statement by Denning L.J. 
that the exemption clause was made for the benefit of the stevedores by 
necessary implication. It is doubtful whether Dennin rye L.J. considered that the 

e proposition was limited to a contract of carriage of goods by sea. As Fullagar J. 
points out im the Wilson case at p. 74 Denning L.J. had previously considered 
the Hider Dempster case in. White v. John Warwick & Co., Lid. [1953] 1 

*  W.L.R. 1985; [1958] 2 All E.R. 1021. There he had said: '''The decision, 
as I read it, was that when a party to a contract has deliberately in plain 
words agreed to exempt a third party from lability for negligence, intending 
that the third party should have the benefit of the exemption, he cannot go 
back on his plighted word and disregard the exemption. It is one of the 
cases where a third party an Mer advantage of a contract made for his 
penent: " [1958] 1 W.L.R. 1294; [195] 2 All E.R. at p. 10268. In 

um ıt will be noted that? Denning L.J. does provide for the mtention 
att tHe parties. 

10 For the literature see Paton & Sawer (1947) 68 L.Q.R. 462: Coutts (1948) 64 
L.Q.R. 463: Lord uith 1950 J.8.P.T.L. 858: Montrose (1952) 2 West Aust. 
L.R. 521; Honore (1955) 71 L.Q.R. 196: Montrose (1956) 20 M.L.R. 128. 

1 95 C.L.R. at p. 86. This passage does not contain the sole resson in the 
judgment of Kitto J. A fact which was material to him was that the plaintiff 
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Fullagar J., however, directed his judgment to the question of 
the general principle whether any clause in a bill of lading could 
protect the stevedores. At the end of his judgment he said: '*In 
the view which I take, nothing turns on the construction of the 
particular bill of lading in this case." 1? In his view, opposed to 
that of Kitto J. and also to that of Denning L.J. in Adler v.- 
Dickson, whether A stipulates with B that he will not be liable 
for the negligence of his servants or agents or whether A stipulates 
with B that neither he nor his servants or agents are to be liable 
for negligence, the contract does not protect the servants or agents 
from an action against them by B for their negligence.** The 
servants and agents are strangers to B's contract, and the exception 
to the general doctrine established by the Elder Dempster case is 
` a very limited one confined to the owners of a chartered ship. 

The inquiry by Fullagar J. as to the effect of the Elder 
Dempster case is carried out at two levels. The first is concerned 
with the actual reasoning in the speeches, the second with the 
subsequent ‘‘ interpretations " !* of the case. Of the dictum of 
Lord Sumner that “‘ in the circumstances of the case the obligations 
to be imposed from the reception of the cargo for carriage to the 
United Kingdom amount to a bailment upon terms, which include 
the exceptions and limitations of liability stipulated in the known* 
and contemplated form of bill of lading " he says this ‘‘ must be 
regarded as stating the ratio decidendi of the Elder Dempster 
case." !5 His reasoning for this conclusion is that not only Lord 
Dunedin but also Lord Carson agreed with Lord Sumner, so that 
there were more in favour of Lord Sumner's view than of any of the 
others. It can also be seen that only Lord Sumner's view had 
the support of a majority of the Lords. An inarticulate premiss 
of this reasoning derived by a process of generalisation is that 
where the judges of a multi-judge tribunal propound different rules 
of law as the basis of their decisions, only that rule of law supported 
by a majority of the judges is binding on subsequent courts.!* 


was the consignee of the goods and, of course, it is the consignor who enters 
into the bill of lading contract with the shipowner. The defendants, he said, 
had to take two steps: (1) they had to show that the consignor agreed that 
stevedores should be protected; (i1) they had to show that the consignee aso 
agreed. He thought they failed on both. It is doubtful whether the second 
step is necessary, since the consignee under a bill of lading is bound by the, 
contractual terms of the bill by virtue of the Bills of Lading Act, 1855, which 
peony applies also in New South Wales. 

13 95 C.L.R. at p. 79. 

13 95 C.L.R. at p. 70. 

14 ' Tt seems to me to have received quite a number of interpretations." 95 
C.L.R. at p. 74. 

15 95 C.L.R. at p. 69. 

16 Tf, as I have recommended elsewhere, the phrase ratio decidendi be reicted to 
to the rule of law propounded by a judge as the basis of his decision, the 
proposition can be stated in the form that the ratio dæidendi supported by the 
majority of a multi-judge tribunal is binding on subsequent courts. It would 
appear that Fullagar J. used the phrase ratio decidendi to mean the rule of 
law for which a case is authoritative. The language of ‘' the ratio decidendi 
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But the process of generalising leads to a choice of propositions 
according to which details of the particular case are omitted in the 
generalisation.”  Fullagar J. shows that the interpretations that 
the Elder Dempster case has received consist in three different 
generalisations. The first is the general proposition of the American 
Agency Restatement that an agent is entitled to the immunities 
of his principal.** The second is a general principle of the law of 
bailment that & bailment may be upon terms agreed upon between 
the bailor and a third person. The third is the wider principle 
that parties to any contract can exempt a third person from liability 
in doing acés defined by the contract. Fullagar J. rejected all of 
the generalisations. ‘‘ None of them appears to me to have any 
sound legal basis and I suspect they would have filled Lord Sumner 
with amazement."* He laid great emphasis on Lord Sumner’s 
reference to *'the circumstances of the case," and limited the 
authority of the Elder Dempster case to “the very special and 
peculiar relationships which are created when goods are consigned 
to be carried on a chartered ship." The master in the Elder 
Dempster case, it was conceded in that case, had signed the bills 
of lading on behalf of the charterers. Fullagar J. did not accept 
the view that the master when he received the goods received them 

*on behalf of the charterers. Of course if he had done so then no 
question of the liability of the shipowners would have arisen. The 
master received the goods as servant to the shipowners. But he 
said: **In my opinion, what the Elder Dempster case decided, 
and all that it decided, is that in such a case the master having 
signed the bill of lading, the proper inference is that the shipowner, 
when he receives the goods into his possession, receives them on the 
terms of the bill of lading.” *?^ This is perhaps rather a restricted 
interpretation of Lord Sumner’s statement, but it is clearly intended 
ag a restatement of Lord Sumner’s view. Fullagar J. -therefore 
must be counted as an adherent of the doctrine that the actual 
reasoning of a judge is determinative of the authority of case. 


of a case " is, in my opinion, not convenient. See my article on Ratio Deci- 
dendi and the House of Lords, particularly p. 120, note 26: and for a fuller 
discussion on the ambiguity of the phrase, The Language of Precedent, 2 
e West.Aust.L.R. at p. 823. 

17 Cf. Btone: Province and Function of Law, Art. 28, p. 186. 

al Fullagar J. points out (95 C L R. at p. 70) that a xdg. T company 18 not 
the agent of the shipowner but an independent contractor. In Mersey Ship- 
ping d Transport Co. v. Rea (1925) 21 Lil L.Rep. at p. 978, Scratton L.J. laid 
down the wider rule that if A agrees to do work for B on condition that he 
is not to be liable for neghgence, and C is engaged by A (whether as a 
servant of A or as an independent contractor with A) to do the work, C will 
not be liable to B in tort if his own personal negligence causes damage to B. 
It will be recalled that the minority judges in Wilson's case accepted a 
narro rule confined to agents as the basis of the Elder Dempster case- see 
supr? n. 8. Even this narrower rule had been rejected in Gilbert Stokes and 
Kerr Proprietary, Ltd. v. Dalgety (supra, n. 4). It was also rejected by 
Jenkins L.J. and Mérna L.J. ın Adler v. Dickson, see [1054] 8 AJl E.R. at 
. 409D and p. 412p. 

19 b C.L.R. at p. 75. 

20 95 C.L.R. at p. 78. 
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In his view Lord Sumner’s ratio decidendi contains no exception 
to the general doctrine of an absence in English law-of a jus quae- 
situm tertio.. Lord Sumner found as an inference of fact that the 
contract between the shipper and the shipowner contained an 
exemption of liability for bad stowage, and in holding that . 
the shipowner was not liable, he merely applied the terms of the 
contract made by the parties. In Wilson's cáse no inference of fact 
could be made that either the consignor or consignee had agreed  , 
with the stevedore that there should be no liability for negligent 
stacking or storing. : : 


J. L. MONTROSE. 


REVIEWS 


Fraup m Equrry. By L. A. Smxngmaw. [London: Sir Isaac 
Pitman & Sons, Ltd. 1957. xlii and 285 pp. 40s. net.] 


(Tuis book is an abridged version of Professor Sheridan’s thesis for the 
degree of ru. The author has divided the work into four parts, but it falls 
naturally inte two main divisions. The first three parts, about two-thirds 
of the book, are devoted to a careful examination of the cases on fraud in 
equity, the classification being based on Lord Hardwicke’s judgment in Fart 
of Chesterfield v. Janssen (1751) 2 Ves.Sen. 125: the fourth part consists of 
an analysis of what has gone before with a view to ascertaining “the meaning, 
classification, and distinguishing features of equitable fraud." 

Part I deals with actual fraud, and contains a chapter on “ fraudulent 
dealings with property” which was thought by your reviewer to be the least 
satisfactory in the book. Apart from “a lexical note on ‘surprise, " this topic 
is dealt with under the heads of “Constructive Notice” and “Legal Owner's 
Loss of Priority.” Under the first head, the question under consideration is 
whether a subsequent purchaser is bound by some prior equitable interest. The 
relationship between the doctrine of notice, and the effect of fraud and gross 

e negligence is not made clear. It is submitted that the basic principle is that 
(apart from registry provisions) a subsequent purchaser is normally bound by 
all equitable interests of which he has notice, whether actual or constructive; 
and that the question is not whether he has been fraudulent or grossly negligent 
in making inquiries, but whether he has made the usual and proper inquiries in 
the circumstances, a wider question which must, I think, include within it all 
cases of fraud or gross negligence. The cases on fraud or gross negligence are, 
jt is submitted, an anomalous but settled exception in favour of the purchaser in 
relation to dealings with title deeds. "Where the matter involves failure on the 
part of the purchaser to make any or sufficient inquiries as to the title deeds, 
it seems that only fraud or gross negligence will postpone him, though there be 
present circumstances which in any other type of case would be treated as giving 
rise to constructive notice. This view of the matter may be mistaken, but there 
are difficulties, and a discussion of them would have been useful. 

Under the second head, the problem which is considered is what circum- 
Btances will postpone & person who not only has the legal estate but has also 
got priority in point of time to a subsequent equitable incumbrancer. The 
reference to Hunt v. Elmes (1860) 2 De G.F. & J. 578 is somewhat misleading: 
the facts there were that the mortgagor was in fact, unknown to the mortgagee, 
the mortgagee’s own solicitor, and the mortgagee was held not to be negligent 
in relying on his own solicitor on the not unreasonable assumption that the 

` mortgagor was an independent third party. More generally it may be doubted 
whether Northern Counties of England Fire Insurance Co. v. Whipp (1884) 
26 Ch.D. 482, does in fact, as Professor Sheridan states, represent an ample 
summary of the law on this subject. In Whipp’s case, Fry, L.J. pointed out 
that there were two types of case (i) where the legal mortgagee failed to obtain 
the deeds and (ii) where, having obtained them he afterwards parted with 
them, and he said that in both cases fraud alone would cause postponement. 
As to gif owing to registration the case can hardly arise since 1925, but it 
is submitted that there is no real doubt but that the law was settled that not 
only fraud but also negligence in falling to obtain the title deeds would post- 
pone even a legal mortgagee to a subsequent equitable incumbrancer. (See 
Colyer v. Finch (1856) 5 H.L.C. 905; and Walker v. Linom [1907] 2 Ch. 104 
applying the principle of Oliver v. Hinton [1899] 2 Ch. 264.) As to (i), which 
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may still arise, as it is doubtful whether a mortgage with a deposit of deeds 
is a puisne mortgage and registrable as such even after the mortgagee has 
parted with the deeds, on general principles of precedent Whipp’s case should 
still represent the law: many writers have, however, adopted the view of 
Parker J. in Walker v. Linom (supra), that the principle of Oliver v. Hinton 
(supra) applies to all cases in which the postponement of a legal mortgage is 
in issue, £.e., gross negligence is sufficient in this case also. 

Putting these criticisms in perspective, however, and looking at the broad 
picture, the first three parts of this work give a fuller and more accurate 
idea of what is meant by the term “equitable fraud” than any other ayail- 
able source. Part II dealing with inequality of parties and unconscionable 
bargains, which occupies a third of the whole book, is particularly valuable. 
This part includes a consideration of undue influence, breach of fiduclary duty 
and fraud on a power and an especially interesting chapter on catching bargains 
with expectants. Part III is the shortest part, and consists of a consideration 
of the maxim that equity will not allow a statute to be used as an instrument 
of fraud. 

Turning briefly to the second main division, the most useful practicable 
definition which is put forward is in effect & summary of the different classes 
of case reviewed in Parts I, II and III of the book. This is, perhaps, 
description rather than definition: but it would be hard to improve upon it as 
an explanation of the content of equitable fraud. A shorter alternative defini- 
tion is submitted but, like definitions of negligence by reference to a duty of 
care, it is not very satisfactory as it merely puts the inquiry one stage further 
back. As Professor Sheridan says, the longer the definition the more useful 
it is. 

On subsidiary matters the book deserves high marks. I only noticed one” 
misprint: the index is adequate: the tables of cases and statutes are all they 
should be: and the table of law reports and abbreviations used contains also 
the dates of the various reports—a good idea that has not previously come to 
my attention. 

Parre H. Perr. 


‘Tax Law RELATING TO CHARITIES IN IRELAND. By V. T. H. DELANY. 
[Dublin: Alex Thom & Co., Ltd. 1956. xxxi and 258 pp. 
£8 net. ] 


A HANDBOOK ON THE ADMINISTRATION OF ESTATES Act (NORTHERN 
IRELAND), 1955. By Wriuam A. Lzrrcg. [Belfast: Incor- 
porated Law Society of Northern Ireland. 1956. xix and 
228 pp. £2 5s. net.] 


s e 

Axxoxz who read Dr. Delany’s masterly survey of the development of the law 
of charities In Ireland in the International and Comparative Law Quarteriye * 
a couple of years ago will know what to expect of his book. The Law Relating 
to Charities in Ireland is another masterly survey, of English and Irish law, 
and will be of use on both sides of the channel. Dr. Delany has the technique 
of combining concision and comprehensiveness. Within the covers of a fairly 
small book, he has explored the mysteries of charity law from definition to 
taxation, and from its speculative beginnings to its modern ramifications. 

Irish law is basically the same as English law. It is, in fact, sh law 
emigrated, developing sometimes to suit the local conditions to which it has 
been transplanted, yet constantly aware of developments in its domicile of 
origin. In no branch of Irish law is it possible to practise or write or teach 
without constant reference to English authorities, But sometimes the general 
identity of English and Irish law has been allowed to obscure the existence of 
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differences, and English textbooks have occasionally been guilty of treating 
divergent Irish cases as “wrong,” or of citing individual Irish cases by way 
of contrast to English authorities without awareness that there is a whole line 
of Irish decisions begetting a divergent principle. For these reasons, among 
others, the appearance of a textbook written from the Irish point of view 
is welcome. 

Charity law has its share of divergence between England and Ireland. It 
should be expected, indeed, to reflect different social factors more quickly 
than many other branches of law, for what is charitable must be for the public 
benefit, and the publics of various countries are not necessarily benefited by 
the same things. Especially obvious in this context is the influence of religion. 
Dr. Delany brings out these differences, and one feels he is at his best when 
dealing, for example, with Masses for the dead or societies of contemplative 
nung. 

The Law Relating to Charities in Ireland is essentially an exposition of the 
law as it is, seen through the authorities, and how 1t got there. Dr. Delany 
hag excluded criticism from his scope, except in a few minor instances. This 
is disappointing, as charity law is so eminently criticisable. The charity muddle 
is as great in Ireland as in England, and no doubt includes proportionately as 
much arbitrary injustice. But this disappointment should not hide the 
immensity of the achievement in having charted a fresh way through charity 
law at all, and through Irish charity law especially, and with completeness, 
precision, and lucidity. This book will not claim a place among the great works 
of modern legal literature, but it will be very useful. By prevailing standards, 
that is saying quite a lot. 

Recently there has been an upsurge in Irish legal literature. Books on 
Irish law have always been rare, but the first half of the present century 
produced them at a much slower rate than the nineteenth. Possibly this was 
partly due to the increase of perlodical publications, and some blame could 
be cast on partition too. A book on the law of Northern Ireland does not 
look like an economic proposition, But the 1950s have acquitted themselves 
well. Many new books have devoted special attention to Ireland, and now it 
is possible to greet two new books on Irish law in one review—one of them 
exclusively devoted to Ulster. For this latter work we have to thank a combina- 
tion of the reforming zeal of the ‘Northern Ireland Parliament, the erudition 
of their Parliamentary Draftsmen’s Office, and the sense of responsibility of 
their Law Society. 

The Administration of Estates Act (Northern Ireland), 1955, at last assimi- 
lates the rules for intestate succession to all realty with those applying to 
personalty. Agricultural and pastoral land which changed hands under the 
Land Purchase Acts has devolved as personalty since 1891, and now the 
single system is made applicable to all property except fees tail and entailed 
interests. In addition, the Act brings the Northern Ireland scheme of dis- 
tribution closer (but not right up to) that now pertaining in England, and 
mħkes many detailéd amendments. 

Leitch’s Handbook is mostly an annotated edition of the Act. The text of 
' *each section is set out, and then there is explanatory matter. The annotations 
are extensive, covering more space than the reproduction of the legislation, 
and they are thorough, scholarly, and practical. In a word, Mr. Leitch’s work 
is excellent. One cannot say the same for all parts of the Act, but that is no 
fault of the book. 

Besides the examination of the Act itself, there are a general note on its 
historical background, a chapter on the enabling provision (The Northern 
IrelandeARt, 1955), and several appendices of rules of distribution, precedents, 
and the Land Registry Rules. Anyone in Northern Ireland or elsewhere who 
might conceivably havesto handle an estate affected by the law of the Province 
should regard the Handbook as his bible ad hoc. There is much more of general 
interest on Irish property law besides. 


L. A. SHERIDAN. 
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Famy Cases mv Court. By Maxine Boorp Virtus. [Duke 
University Press, Cambridge University Press, London. 1956. 
xxxvii and 200 pp. 80s. net.] 


Ix England, when proposals are made for reform of the divorce law, the 
Government of the day appoints a Royal Commission, under the chairmanship. 
of a Lord of Appeal in Ordinary from the Chancery Bench, consisting of 
two English and two Scottish practising lawyers and fourteen other persons, 
only one of whom appears to have wide experience of the practical functioning 
of family law, and none is engaged in academic study of the questions involved. 
This commission receives evidence from various interested persons and bodies, 
but neither undertakes nor sponsors any research into the warkings of the 
existing system, and after four and a half years produces a report containing 
only such factual information as results from practice on the Bench or at the 
Bar, or has been thrust upon it from outside. 

In the United States, the American Bar Association sponsors an Inter- 
professional Commission on Marriage and Divorce Laws, which includes 
amongst other persons five Professors of Law or Sociology and two practising 
lawyers. Asa first step in its inquiries, this body sends its Executive Secretary, 
who is both practising lawyer and university lecturer in soclal work, to study 
the organisation and procedure of courts handling family cases in various 
American cities and states. This book records the results of her study. To 
consider comparative organisation and procedure as a matter preliminary to 
and separate from the reform of the substantive law seems an admirable 
approach; a supply of facts rather than a muster of preconceived ideas maye 
also find its defenders, even in this country. 

The range of standards disclosed by Mrs. Virtue's study of courts in action 
ig very considerable, from the high peak of Ohio to the depths of Illinois in 
general and Chicago in particular; and although the reader is assured that 
no attempt has been made to examine the total structure or operation of any 
court, or to evaluate the quality of any system of procedure, the author's 
estimate of both structure and procedure is made fairly clear, particularly 
in the chapters summarising her impressions of the various jurisdictions and 
drawing conclusions. ` 

Apart from its value to those considering the subject in the United States, 
however, the book contains much to interest the student of English family law. 
He may at times congratulate himself that his courts are not as those of 
other common law jurisdictions, in that judges do not, for example, feel “ free 
to move on and off the bench, to discuss other matters with other attorneys, 
to retire to Chambers, or to receive personal callers and newspaper reporters 
while witnesses are testifying In default cases,” as does the divorce judge in 
circuit court in Chicago (p. 91). Nor is the practice, adopted in San Francisco, 
of causing petitioner and defendant to occupy adjolning witness chairs,in 
a proximity that serves only to exacerbate their mutual hostility (p. 28) likely 
to commend itself here. The two hours' bullying cross-examination which Mrs. 
Virtue heard in a bastardy case in the same jurisdiction (pp. 89-42) -would 
probably be impossible before a mixed bench of lay magistrates here, though 
one wonders if something approaching it might not sometimes be heard before 

_ a stipendiary or metropolitan magistrate. Nor has the right to prompt divorce 
ever attained in this country the status of one of the inalienable rights of man, 
to which it appears to have been elevated in Illinois by the decision in 
Christiansen v. Connell, 2 Illinois (2) 882. - e 

But the vast majority of the problems discussed exist in similar forms on 
both sides of the Atlantic. Thus in Chicago, “matters affecting children of 
divorcing parents are raised as, and only as, the litigants present them”; in 
England, even under rule 56 of the new Matrimonial Causes Rules, 1957, the 
court may only order separate representation of children on the application 


Nov. 1957 REVIEWS 609 


of the Official Solicitor or some other proper person. “ The temporary over- 
whelming of love for child by hate for spouse is a major problem for courts, 
for divorce litigants, and for society," in England as in America (p. 282). In 


- England also the courts, having somewhat belatedly discovered the bond 


normally existing between mother and young child, appear (as in Chicago) “to 
operate on an all but irrefragable presumption that the welfare of the child 
is to be equated with the mother’s custody" (p. 101). In Chicago, the wife 
was found to waive alimony in 98 per cent. of 12,000 divorce cases examined 
(p. 92) and the difficulty of persuading hostile spouses that they literally cannot 
afford to live as divorced persons is encountered in Indianapolis (pp. 150—151). 
In England also, wives exaggerate their capacity to maintain themselves and 
their children, and recent decisions that the National Assistance Board is not 
bound by the wife's walver of maintenance deal only with the most extreme 
cases. In England, as in the United States, the Judges dislike dealing with 
divorce cases, and pass them on to temporary judges as frequently as possible 
(pp. 181, 141, 148 et alia) and in England, as in the jurisdictions here 


^ examined, courtrooms are often dirty, antiquated and inconvenient.’ 


Practical experience shows that the provisions in Indiana, that a husband 
may be required to pay all reasonable expenses incurred by his wife, regardless 
of the outcome of the divorce action or the degree to which the wife is at 
fault, is preferable to the law of Illinois “which by making support and suit 
money for the wife conditional upon her freedom from guilt, contributes to 
heated squabbling and grave accusations between parties and counsel" (p. 119). 
There is no indication that such considerations were borne in mind by the six 
members of the Royal Commission who “think it wrong in principle that a 
husband or wife should be called upon to maintain a guilty spouse," (Cmd. 
9678, para. 508) irrespective of the highly technical criterion of “guilt” as in 
many cases of desertion. 

It may appear that some of the American courts tend towards too much 
of a good thing, as in Toledo, where twenty-eight employees with special skills 
are available to the jury in any divorce case involving children; or in Indiana- 
polis, where one thirteen-year-old girl ig instructed to report to the judge if 
at any time she becomes dissatisfied with the arrangements for her custody, and 
an order is made that another family of three children is “to have immediate 
access to the judge at any hour of the day or night they wanted to talk or 
to come to him” (p. 162). Mrs. Virtue’s comments may sometimes strike a 
similar note of exaggeration, but on the whole she is sensible and cautious. 
She has produced an informative and thought-provoking book. 


O. M. Sroxz. 


Tur County Court PLzapER. By E. Dennis SMITH, LL.M. Third 
e edition. [London: Sweet & Maxwell, Ltd. 1957. lxiv and 
711 pp. £8 10s. net.] 


Tuis is the third editlon of a book whose scope is accurately defined by the 
title and sub-title: The County Court Pleader, with Precedents of Claims 
and Defences. Its importance, always considerable, is emphasised by the 
enlargement of the jurisdiction of county courts. 

The precedents of pleadings are prefaced by a general introduction of thirty- 
one pages concerning jurisdiction, parties and procedure. The author’s aim, 
an intgnffon which has been executed, has been to set out succinctly and clearly 
the relevant principles and authorities for his propositions. The student or 
young articled clerk may, however, be slightly confused by the section on inter- 
locutory matters; although the author has pointed out, some eleven pages before, 
that the registrar has jurisdiction in interlocutory matters, when he comes to 
set out what those interlocutory matters are he adopts the practice of the 


670 THE MODERN LAW REVIEW Vor. 20 


White Book and refers to “the court" Although the practitioner does not 
need to be told that in that context “the court" does not mean the judge sitting 
in court but the registrar in chambers, the student would appreciate a 
footnote. 

The greater part of the book is occupled by the precedents. Some practi- 
tloners, of course, will prefer their own, but the precedents suitable in cases 
of an unusual nature will always be of value. The practitioner will welcome, 
in particular, the precedents called for by recent statutes such as the Hotel 
Proprietors Act, 1956. This volume, which boasts, incidentally, a model Table 
of Cases, may be warmly commended to practitioners. 


ALLISTER LONSDALE. 


~ e 


Tue Quantum or DAMAGES. Volume 2. Farar Insory Cranes, 
By Davi» A. McI. Kew? and Margaret Syivia Kemer. 
Flonden® Sweet & Maxwell, Ltd. 1956. xx and 826 pp. 
82s. 6d. net.] 


'Turs is a companion to the authors’ Quantum of Damages in Personal Injury 
Claims, and it is intended henceforth ‘to distinguish the two books as Volumes 
1 and 2 of The Quantum of Damages. It has much the same merits and defects 
as its predecessor. 

On the credit side, the authors have again put the profession in thelr debt 
by collecting and collating many decisions on the quantum of dameges in fatal 
accident claims which—but for their enterprise and industry—would have, 
remained unknown and hardly accessible in the Bar Library. They discuss a 
number of interesting problems, such as (on pp. 15-17) the complications which 
ensue where insurance moneys, which under the Fatal Accidents (Damages) 
Act, 1908, are not to be taken into account in assessing damages, affect the 
incidence of estate duty, and the difficulties which may arise (as in the 
unreported case of Brennan v. Richard Johnson & Nephew, Ltd., 1952 C.A. 
"No. 18) when a claim is brought under both the Fatal Accidents Acts and the 
Law Reform (Miscellaneous Provisions) Act, 1934, and the estate of the 
deceased may have to be shared with a nom-dependant. 

On the debit side, they have again produced a book which is longer than it 
should be. Not nearly enough use is made of that invaluable device, the series 
of dots, to mark the omission of an immaterial passage. Thus pages 107-110 
are taken up with that part of a judgment which evaluates the evidence on the 
contribution made by the deceased to his mother’s household in the particular 
case—a matter of no such general interest or principle ag to warrant verbatim 
reproduction. A dozen lines of footnote on pp. 156-157 are devoted to the 
repetition of a quotation which appears in the text on p. 142. The eleven-line 
footnote on p. 268, citing sections of the Fatal Accidents Act, 1846, appears 
appropriately enough in the Law Reports, but it is h&rdly necessary to 
reproduce those sections, in conjunction with the report of the case, in a book 
on the Fatal Accidents Acts where they are discussed passim. The footnote® 
on p. 320 (“ The purpose of having various tables with the £ shown as 100 at 
various dates is to enable rough comparisons to be made at a glance without the 
need of detailed calculation”) does scant justice to the intelligence of the reader. 
And is it really helpful—in the text (p. 180) of a book designed for lawyers— 
to refer the reader to an article entitled “ The price of gold and the purchasing 
power of the pound sterling” in the Journal of the Royal Statistical Society? 

The authors could play their own part in the fight against infiftion if in 
thelr next edition they were to combine their two books into a single volume, 
in which—by judicious pruning and the substitution eof cross-reference for 
repetition—the total length (nearly 800 pages) of the two books could be 
easily cut down by a quarter or a third. 

G. Exvrensocen. 
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GUIDE TO SECURITY or TENURE FOR BUSINESS AND PROFESSIONAL 
Tenants. By Desoran Rowand. With a Prefatory Note 
by HaroLD CHRISTIE, Q.C. [London: Pergamon Press, Ltd. 
1956. xix and 258 pp. 86s. net.] 


Trwants of shops or offices who formerly looked with envious eyes at the 
security of tenure and the control of rent granted to the tenants of dwelling- 
houses found similar privileges granted to them by the Landlord & Tenant 
Act, 1954. A sufficient time has now elapsed for an estimate to be made of 
the manner in which the Act is to be interpreted, and some thirty-one cases, 
decided in 1955 or 1956, are referred to. 

The book contains ninety-seven pages of text followed by one hundred and 
thirty-six pages in which are set out the Act, statutory instruments, and forms. 
The text is sufficiently detailed for the layman who requires a “Guide” which 
sheds considerable light upon what must appear an unpleasantly complicated 
subject. But it is doubtful whether he will appreciate the luxury of the 
one hundred and thirty-six pages of Appendices, at an appropriate cost. The 
lawyer, on the other hand, will find that although much hard work has gone 
into the book, it is not sufficiently detailed for his purposes. 


ALLISTER LONSDALE. 


Proxy CONTESTS FOR CORPORATE CONTROL. By Epwarp Ross 
Aranow and HERBERT A. ErmmnonN. [Columbia University 

. Press. London: Oxford University Press. 1957. xxiii and 
577 pp. £6 net.] 


Tue spate of “take-over bids” which has been a conspicuous feature of com- 
pany practice in Britain during the past few years is but a feeble trickle in 
comparison with the spectacular flood in the United States. There the technique 
differs somewhat from that most commonly employed here. The general offer 
to the shareholders is used comparatively rarely in the case of large publicly 
owned corporations, the normal practice being to acquire by separate purchases 
an appreciable block of voting stock and then to seek to oust the existing 
directors at a general meeting. It is with the legal end practical considerations 
applying to the resulting “proxy contest” that this fascinating book is 
concerned. 

The authors are two practising attorneys who have acted for the existing 
management or for the insurgents in a number of bitterly contested proxy 
fights. They bring to their subject a knowledge, based on personal experlence, 
of strategy and tactics as well as of the legal rules. The result is a book which 
will clearly be invaluable to American practitioners; indeed it has already 
been favourably received and extensively cited in the States. It is also of 
absorbing interest to English readers. Here practitioners will find persuasive 

» answers to many of the problems with which they will be faced during the 
course of the increasingly common battles for corporate control. Here, too, 
those who wish to study likely trends of development in company law and 
practice will find much food for thought. And, finally, soctologists and 
economists will here find an illustration of the practical working of American 
Capitalism at its most typical. 

The major reflection of all these classes of British readers will be of the 
infinitely greater extent to which company meetings and proxy solicitations are 
subject to legal regulation. In the case of companies with quoted shares the 
provisions of the rities Exchange Act, 1984, and the frequently revised 
regulations made thereunder lay down a set of “ Queensberry rules” for proxy 
fights which are in striking contrast with “free-for-all” still allowed in 
laissez-faire Britain. Before entering the ring each side has to file with the 
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Securities and Exchange Commission (whose chairman contributes an admir- 
able introduction to the.book) a detailed proxy statement giving full informa- 
tion about the company and the existing management and about the insurgents 
who are seeking control. Thereafter all campaign material has to be cleared 
by the S E.C. before it is used. In this book can be found an up-to-date 
account of these rules and a discussion of the many decisions on them. 

The book is, however, concerned with much more besides the S.E.C. rules. 
In Part III there is a most useful account of the conduct of meetings and 
of the election of directors. Those interested in future trends should pay 
particular attention to the discussion of cumulative voting (a device as yet 
unknown in Britain but one which may well spread here as it already has to 
Canada) and of Inspectors of Elections (about whose functions there is alrendy 
a considerable body of law). Of particular interest, too, is Part V, dealing 
with the recovery of proxy contest expenses—another problem which may well 
become a live one in Britain before long. 

No one should miss the first chapter of the book—on Preventing, Antici- 
pating and Preparing for.a Proxy Contest. This may prove slightly shocking 
to those accustomed to the British pretence that everybody concerned with 
corporate management is imbued with disinterested altruism. There is no 
nonsense like that about Messrs. Aranow and Einhorn. With deadpan 
seriousness they explain the strategy and tactics which the “ins” should 
follow to keep in the saddle and which the “outs” should adopt to boot 
them out. 

This is a thoroughly refreshing and stimulating book and excellently written 
throughout. 

» L. C. B.G. o 


A COMPARISON BETWEEN THE ENGLISH PRIVATE COMPANY AND THE 
Swiss SocrÉrÉ A RESPONSABILITÉ Limirrte. By Dr. Roerr 
ÅNKER, Avocat. [Switzerland: Bienne. 1956. xiv and 84 pp.] 


Tuis booklet deserves to be drawn to the attention of the English profession. 
It is a discussion, written in excellent English, of the evolution of the English 
private company and of the comparable Swiss institution. - Dr. Anker knows 
his subject and his comparative treatment is illuminating. The English reader 
is Hkely to learn much about his own type of association and will also 
find a clear account (in his own language) of an association which has played 
an influential role on the Continent, 

It is Dr. Anker’s misfortune that his thesis was completed in 1958 but has 
only just been published. But nothing of great moment has occurred in the 
interim and this little book can be most cordially recommended. 


In FALLIMENTO NEL Drairro Americano. By Dr. Gumo Rossi * 
With Preface by Proresson Marro Roronpi. — (Padova: 
Cedam. 1956. xxiv and 247 pp. Ital. L. 1,500.] 


Tuovenu the title “ Bankruptcy in American Law” modestly conceals it, this 
book is much more than a concise description for Italian readers of the 
principles of present American bankruptcy law. It traces American and, to 

a great extent, English law in the fleld of failing debtors througf beth the 
common law and statutory phases of its development. It tries to explain 
the evolution of this law step by step both verticallye in historical sequence 
and horizontally by constant comparison with the contemporaneous changes in 
other countries, especially in Italy, but also elsewhere as in Scotland, Canada, 
Germany, Spain, South America, etc. 
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Bankruptcy law, having been everywhere a part of the law merchant, quite 
naturally tends toward far-reaching interrelations,- though its statutory 
treatment has brought about cleavages in technique. The very word “ bank- 
ruptcy,” which probably originated in a local Italian statutory rule of breaking 
the trading bench of the fugitive debtor, indicates the strong supra-national 
aspects of this branch of the law. Therefore, the historical-comparative 
approach appears eminently suited and makes this book so interesting for the 
Anglo-American jurist, even though he can of course find in his national 
literature far more detailed representations of the present American or English 
bankruptcy law. 

In the first, prevailing historical, chapter the author defends convincingly 
his thesis that Anglo-American bankruptcy has its origin not in the cessio 
bonorum of garly Imperial Roman law, but in the statutes of the medieval 
Italian city states, a feature which it shares with another branch of the law 
merchant, the law of negotiable instruments. He sees the connecting link in 

- the strong penal character common to both the initial English bankruptcy 
legislation and the oldest Italian statutes, but alien to the cessio bonorum, which 
was inspired rather by the idea of favor debitoris. The adoption of another 
principle of Italian statutory law merchant, namely that of the par condicio 
creditorum is due to the common law need to eliminate the “ race of diligence ” 
which resulted from the wide application in the common law o? the rule-prior 
tempore, potior jure. 

Rightly, the author pays much attention to the Anglo-American institution 
of the discharge, which represents such a strong deviation from the common 
ground with European continental bankruptcy law. Correctly he stresses its 
importance in his careful exposition of the relation between the American 
Federal bankruptcy law and state insolvency regulations. He probably goes 

* too far when he claims that American case law makes the presence of discharge 
provisions in such regulations the exclusive criterion for their compatibility 
with the Federal law: In Re Wisconsin Builders’ Supply Co., 186 F.Supp. 489 
(B.D. Wise. 1955), reversed on other grounds 239 F. 2nd 649 (Tth Cir. 1956). 
The author’s theory that the creation of voluntary bankruptcy in the American 
Bankruptcy Act of 1841 is closely connected with the discharge feature, known 
before and greatly enlarged in that Act, is persuasive. Less persuasive appears 

_ the repeated attempt to establish the discharge as a consequence of the common 
law system under which bankruptcy deprives the debtor of the title to his 
assets, In the end, the author admits the importance of the “ meta-juridical ” 
reason, stressed so much in American Iaw, namely, to give the debtor a fresh 
start and re-introduce him into the general economy. 

The presentation of the various phases of American bankruptcy (pre- 
requisites, adjudication, effects, distribution) is concise, always amply docu- 
mented, intelligently compared with other laws and very clear even when 
dealing with topics as complicated as preferences under the 1950 amendment 
to section 60 of the Bankruptcy Act. 

* True, there are% few flaws, for example: technically a person is a bank- 
rupt from the filing of the petition as now established in section 1, No. 4 of 
* «he Bankruptcy Act (p. 82, note 16); creditors whose claims are not based 
upon a written contract are not excluded from voting (p. 106); the time for 
raising objection to the discharge is stated incorrectly (p. 147); the relation 
between turnover order and non-adverse possession and its enforcement through 
civil rather than criminal contempt proceedings are not very clearly treated 
(pp. 92, 141, 142). But these are minor points. 

The book also deals with composition procedures and corporate reorganisa- 
tion. Ia {@ final chapter St takes up some problems of conflict of laws in bank- 
ruptcy. Here, the author draws rather heavily on the recognised writings of 
Professor K. H. Nadglmann, of Harvard and New York University, who, 
according to the preface, has been a faithful mentor throughout the com- 
position of this very valuable book. 

Sraaronp A. Conn. 
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Tue Prosiem or Tae Monetary Unit. By KARL OLIVECRONA. 
[New York: The Macmillan Company. 1956. 185 pp. $8.] 


Tux author of this remarkable book is a Professor of Law at the University 
of Lund in Sweden. In 1958 he published in Sweden a study on the problem of 
the monetary unit. A substantially re-written version has now been made 
available in the English language. 

For very many years economists and, to some extent, lawyers have 
endeavoured to find a definition of what has proved to be one of the most 
elusive conceptions, the monetary unit. In a negative sense a considerable 
degree of agreement has been reached. In particular, we know that the 
monetary unit such as the pound or the dollar or the krona 1s not a quantity 
of metal or a specific measure of purchasing power. But we*are far from 
clear when it comes to explaining affirmatively what it is that the monetary 
unit represents. It ig an interesting question, though its practical importance 
is limited. Professor Olivecrona has tackled it with great acumen and learning 
and a display of logic and verbal arguments which are impressive, but at the 
same time likely to strengthen the English lawyers determination to solve 
the problem empirically rather than dogmatically. The author’s fundamental 
thesis is the “ nothingness of the monetary unit" (p. 120). As he recognises, 
in essence this is neither revolutionary nor new, though the formulation is 
striking. But, as Professor Olivecrona also recognises, “the practical conse- 
quences are what captures the interest” (p. 121). They centre around two 
questions: If the monetary unit signifies no object at all, what is the sense 
of a promise to pay and what is the sense of measuring values in monetary 
units? It is perhaps open to doubt whether the learned author has succeedede 
in throwing new light upon these matters. Thus he concludes that “the 
monetary unit has one basic function only. It is the unit in which debts are 
expressed, the nominal unit on which the great game of money is based” (p 
159). It is possible that such a submission is of greater interest to economists 
than to lawyers. But even the latter, if they are attracted by the theory of 
monetary law, will find it a stimulating experience to read Professor Olivecrona's 
work. 

F. A. Maxx. 


TIME For LOADING AND UNroapING or Sures: A Comparative Study 
of English and Scandinavian Law. By Huco Terre. [Oslo. 
Arkiv For Sjorett. 111 pp.] 


Demonrace problems loom so large in the practical business of shipping that 
I have always been puzzled that there is no English textbook on the subject. 
It is true that there are excellent chapters in the leading textbooks on Shippigg 
Law, but there still remains in my view a need for a comprehensive study of 
the subject. à . 
Until that is forthcoming this little volume written by a young Swedish 
lawyer as a dissertation for his diploma in the University of London will do 
much to fill the gap, as it is in efect a study of the English law on the subject 
with notes concerning those aspects of the law where there are differences 
between our law and those of the Scandinavian countries. Although there is 
no uniform system of law in Scandinavia the codes relating to a number of 
branches of commerce, including carriage by sea, have been br@ught into 
conformity, Moreover the existence for fifty years or more of a system of law 
reports on maritime cases common to all the Scanginavian countries has 
enabled the courts to achieve a high standard of conformity. The decisions 
of those courts would appear to have been influenced by the English rules 
also, since the inter-relationship of our country with Scandinavia in all matters 
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affecting shipping has been very close for well ‘over a century, and many 
contracts provide for the adjudication of disputes in ‘London, even in cases 
where no British interest is involved. The result is a substantial degree of 
conformity between the two systems. Mr. Tiberg perhaps over-emphasises 
such differences ¢ as there are, a common tendency in a comparative study of 
this kind. 

Mr. Tiberg not only sets out the relevant rules, and does so accurately and 
clearly, at any rate so far as the English rules are concerned, but discusses 
them against a background of awareness of the maritime business which has 
brought them into being. Moreover for a young lawyer. his capacity for 
analysis is unusually good and he is not slow to point out what he considers to 
be weaknesses in the reasoning of the judges whose judgments he discusses, 
even when he,is dealing with. decisions in the House of Lords. Although his 
observations will not always compel concurrence they are often exceedingly 
pertinent and should be of value to English commercial lawyers when they are 
handling practical problems of demurrage. 

‘ C. 


n 


IwrERNATIONAL Law Oprntons. Selected and annotated by Lord 
MeNair. [London: Cambridge University Press. 1956. 8 
volumes. £9 9s. net.] 


Ix a Memorandum for Encouraging the Progressive Development of Inter- 
- national Law and its Eventual Codification (Doc.A/AC.10/7, 6 May 1947), the 
"Secretariat of the United Nations suggested to the Committee on the Progres- 
sive Development of International Law and its Codification that the General 
Assembly might recommend to Governments the preparation of digests 
illustrating their point of view on matters of international law. In 1948 the 
Statute of the International Law Commission charged the Commission with the 
task of considering * ways &nd means of making the evidence of customary inter- 
national law more readily available, such as the collection and publication of 
documents concerning State practice...” (Art. 24). 

The problem was further considered in another memorandum of the 
Secretariat relating to Ways and Means of Making the Evidence of 
Customary International Law More Readily Available (Doc. A/CN. 4/6, 
1949). Here it was pointed out that “there is no official United Kingdom 
digest of international law comparable to the work of either Moore or Hack~ 
worth, though undoubtedly there exist materials from which it might be 
compiled, richer even than those which have been drawn upon in the United 
States, and including in particular some two hundred manuscript volumes of 
Opinions of the Law Officers in international legal questions.” ‘That this was 
not completely virgin soil, however, was indicated by reference to the use 
male of it by Progessor H. A. Smith in his Great Britain and the Law of 
Nations and, in a more specialised fashion, by Lord McNair in his Law of 
Qreaties. Other writers have also made some reference to British State 
praese, but in the future there will be no excuse for any writer to ignore 
some at least of the “two hundred manuscript volumes.” 

Lord McNair has placed all international lawyers and diplomatic historians 
in his debt by making available a fairly comprehensive selection of the 
Opinions of the Law Officers of the Crown, particularly for the period between 
1782 and 1902. Two of his three volumes are devoted to the Law of Peace 
covering tle personality of the State; kinds of States; the independence and 
immunities of States; recognition; succession; diplomatic agents; trenties— 
Lord McNair has retained this title only pro forma, for the relevant Opinions 
are contained in his Law of Treaties, of which a second edition is in course of 
preparation; high seas; State territory; territorial and national waters; 
individuals; jurisdiction; State responsibility; denial of justice; insurrection, 
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rebellion and civil war; blockades by and against insurgents and, in the same 
section, double payment of customs duties. These two volumes conclude with 
& section on measures of force not amounting to war, while volume three is 
concerned solely with the laws of war and neutrality. 

In addition to the Opinions, Lord McNair has provided a list of the Law 
Officers and other advisers whose Opinions he has reproduced, the earliest being 
David Lewes, 1520?-1584, Admiralty Judge, William Aubrey, 1529-1598, 
Professor of Civil Law, Oxford, Valentine Dale, d. 1589, Fellow of All Souls 
College, Oxford, and William Drurie (Drury), d. 1589, Regius Professor of 
Civil Law, Cambridge, and the latest Alverstone, Carson and Finlay. Of the 
latter, Lord McNair writes that he has “ formed the impression that Sir Robert 
Finlay had a much larger experience of the application of international law 
than most law officers. [He makes no similar comment og Scott, Lord 
Stowell, whom he describes as ‘probably the greatest English civilian, or 
about Phillimore or Travers Twiss.) It is also noteworthy how frequently 
he not merely stated the law but advised the Government what to do.” 

It may be regretted that Lord McNair does not disclose whether the 
Government did as Finlay had advised, nor is he any more forthcoming as 
to the action taken by the Government on the basis of any of the Opinions 
submitted to them. In this connection it is interesting to note the Opinion 
of July 29, 1862, submitted to Earl Russell and signed by Atherton and 
Roundell Palmer, later Lord Selborne, at the time of the Alabama incident: 
*,.. We have taken these papers [the Patent appointing Sir John Harding 
Her Majesty’s Advocate-General] into our consideration and have the honour 
to report—That in our opinion the office held by Sir John Harding may be 
resigned by him, and such resignation being accepted by Her Majesty will 
be effectual.” Harding resigned in 1862. 

As a further Appendix, Lord McNair reproduces the text of his address 
before the Grotius Society delivered on July 18, 1958, on “The Debt of 
International Law in Britain to the Civil Law and the Civilians.” In this 
lecture he referred to an instance as early as 1292 when Edward I consulted 
advisers, including William of Kylkenny, juris civilis Professor, to assist him 
in his arbitration among the thirteen claimants to the Scottish Crown. It 
was not until the sixteenth century, however, that the doctors of law assumed 
any organic form. and Doctors’ Commons‘dates from 1565, and reference to 
the doctors on matters of international law as a fairly regular practice dates 
from about the same time. Among their Opinions is that of Gentili, in 
association with Hotman of France, informing Elizabeth I that the Spanish 
Ambassador, Mendoza, could not be tried in England for conspiracy against 
the Queen, but would have to be sent back to his own sovereign for punish- 
ment. Modern practice regarding ambassadors is in accordance with this 
Opinion. So much is this so, that in the Gubticheo case, diplomatic status not 
having been recognised, the accused was nevertheless expelled from the United 
States and his prison sentence cancelled (U.S. v. Coplon & Gubitchev, 84 
F.Supp. 472 (1949) and 88 F.Supp. 915 (1950) ). In this Ifcture Lord McNair 
indicated the vast wealth of material that was to be found in the various 
Opinions of those, civilians and others, who served as law officers. of the 
Crown. The material collected by him in these three volumes, howe?tr, is 
too profuse to permit of detailed comment. All that is feasible is reference 
to but two or three matters. 

Since the Second World War there has beer much written, and perhaps 
even more spoken, on the subject of human rights. Neither this subject nor 
that of humanitarian intervention figures in Lord McNairs Index. It is 
interesting to read, however, an Opinion of 1858, signed by Harding, Cockburn 
and Bethell. They had been asked, on behalf of Murray, H.M.s Consul 
General In Egypt, “whether a British subject who has chosen to abjure his 
faith as a Christian and embrace that of Islam can, after residing many years 
as a professed Mussulman, return to his original creed and demand to be 
recognised again by Her Majesty's Consulate as a British subject.” The law 
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officers were of opinion that “Mr. Murray should be instructed to recognise 
and protect as British subjects, all who can satisfactorily establish their legal 
claim to be such by birth, or. naturalisation, whether they may have adhered 
to, or abjured Christianity, or Mahommedanism.” Lord McNair does not 
State whether this Opinion was accepted, but it is perhaps of signiflcance 
that the General Treaty between the United Kingdom and Morocco, 1856, 
provided, in Article 16, that-* no British subject professing the Mahometan 
faith, or who may have professed the Mahometan religion, shall be considered 
as having in any manner lost, or as being by reason thereof in any degree 
less entitled to, the rights and privileges or the full protection, enjoyed by 
British subjects who are Christians. . . ." 

Should human rights be generally recognised as legally protected and 
should the States of the world observe such rights, the institution of asylum 
would be unknown. It is a sad commentary on the belief of the General 
Assembly of the United Nations in the efficacy of their own Universal 
Declaration of Human Rights that they specificaly provide in Article 14 
that “everyone has the right to seek and enjoy in other countries asylum from 
persecution ”—there is, of course, no concomitant duty on other countries to 
afford such asylum from persecution. In this connection, and in the light of 
the judgments of the International Court of Justice in the dsylum and Haya 
de la Torre cases (I.C.J. Reports 1950, p. 266, 1951, p. 71), it is as well to 
draw attention to the opinion of Paul in 1788 that, although an alleged foreign 
murderer could not be removed by force from a British capital ship on which 
he had sought refuge, he should be surrendered to the local authorities. 
Asylum was a problem with which Sir William Scott was concerned almost a 
century later. He had been asked, in 1820, “whether any British subject 

*coming on board His Majesty's ships of war in a foreign port, escaping from 
civil or criminal process in such port, and from the jurisdiction of the State 
within whose territory such port may be situated, is entitled to the protection 
of the British flag, and to be deemed as within the Kingdom of Great Britain 
and Ireland." To this Scott replied: “ Upon this question, proposed generally, 
I feel no hesitation in declaring that I know of no such right of protection 
belonging to the British flag, and that I think such a pretension is unfounded 
in point of principle, is injurious to the rights of other countries, and is 
Inconsistent with those of our own. The rights of territory are local and are 
fixed by known and determinate limits; ships are mere movables, and are 
trented as such in the general practice of nations. It is true that armed 
neutralities have attempted to give them a territorial character, but the 
attempt when made has always been most perseveringly and at all hazards 
resisted and defeated by the arms of our own country, as inconsistent with 
the rights of hostility and capture. No such character is allowed to protect 
Ships of war when offending against the laws of neutrality upon the high 
seas, where no local authority whatever exists; still less can it be claimed 
where there is a visible and acknowledged authority belonging to an inde- 
pendent State in amity with the nation to which the ship of war belongs. 
Such a claim can lead to nothing but to the confusion and hostility which 
» gvait upon conflicting rights.” 

-Phe problem of the territorial character of a public ship was considered 
by the Judicial Committee of the Privy Council in Chung Chi Cheung v. The 
King [1939] A.C. 160. The Opinions of the Law Officers of the Crown were 
not then readily available and the Board weighed the opinion of Oppenheim 
against that of Brierly, rejecting the former's view that a publie ship could 
be regarded “as a floating portion of the flag-State." The publication of 
Scott’s Opinion to the contrary effect indicates the caution with which the 
views of writers should be considered as indicative of the rules of international 
law, when cómpared with the signifleance of State practice. Oppenheim, 
writing ex cathedra, expressed & view directly contrary to that regarded by 
Scott as being “the general practice of nations” almost a century earlier. 

Another topic on which the Opinions collected by Lord McNair are of 
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topical interest is that relating to “ Measures of Force not amounting to War,” 
which appear as the last section of the Law of Peace at the end of Volume 2. 
As is well known, the British Government did not regard the 1956 operations 
against Egypt as constituting a war, but only a “state of armed conflict.” 
At the end of October, 1956, the Admtralty issued a statement advising all 
merchant shipping to keep clear of Egyptian and Israeli waters. The Soviet 
Union protested against this closure, but without effect. This British action 
was in line with that adopted by General Mark Clark as Commander of the 
United Nations Forces in Korea. He issued an order establishing a sea 
defence area around the Korean peninsula and within twelve miles of the 
Russian coast. The zone was placed under the direction of the Commander- 
in-Chief of the United States Naval Forces in the Far East who was authorised 
to search any ship entering the blockade area regardless of nationality. This 
was very different from the draft despatch prepared by Russell and Rigby in 
connection with the proposed French blockade of Siam at the end of 1893: 
“Tf the blockading Power claims to interfere with the ships of third nations 
the measure may properly be regarded by such third nations as an act of 
belligerency implying the existence of a state of war.... It would have 
been impossible for [Her Majesty’s Government] to have recognised it as 
valid against British shipping except as a belligerent measure implying a 
state of war.” 

As was pointed out above, Lord McNair’s fascinating collection of docu- 
ments has been gleaned primarily from the 120 years between 1782 and 1902. In 
addition to the vast quantity of material antedating his period, he indicates 
that there is much of value in the quantity of Minutes and Memoranda prepared 
by the legal staff of the Foreign Office, particularly during the last eighty years. 
He is also of opinion that much is to be learned from the Reports made by the 
Scottish and Irish law officers. Now that Lord McNair has shown that these 
materials can be edited in a useful fashion, it is to be hoped that other 
writers in the field of international law will pay more attention to them and 
that, at some time, it will be possible to indicate to what extent it ig safe 
to describe them, as he does, as “a ‘material source’ of the Jaw in Salmond’s 
sense of that term.” Lord McNair does “not claim these opinions are the 
law. No State alone can make law. But it is valuable to know what any 
State's legal advisers believe to be the law, because in the majority of cases 
it is that advice which governs the practice of the State.” When the additional 
research, to the need of which reference has been made, is completed it may 
be possible to determine how large this," majority" is and to ascertain the 
extent to which the advice given at one time “quite objectively and without 
regard to any other factor than stating to the Government their general 
opinion? is regarded by the British Government as being truly expressive 
of international law as understood by the United Kingdom. 


* 


L. C. Gnzzx. 


Ld 
'TRANSNATIONAL Law. By Pune C. Jessup. [Yale University 
Press. London: Oxford University Press. 1956. 118 pp.» ° 
24s. net.] ~. 


Tms stimulating little book reproduces the Storrs Lectures which its dis- 
tinguished author delivered at the Yale Law School in February, 1956. It 
contains many interesting suggestions or hints, but it is not altogether easy 
to read or review it, because the precise implications of the authors thoughts 
are sometimes left a little vague and await elaboration. 

Professor Jessup considers as transnational all law that tet a foreign 
element, so that it “includes both civil and criminal agpects, it includes what 
we know as public and private international law and it includes national 
law, both public and private” (p. 106). From all these bodies of law a 
tribunal, whether national or international, should be authorised to choose “ the 
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rule considered to be most in conformity with reason and justice for the 
solution of any particular controversy ” (ibid.). And it “would be the function 
of transnational law to reshuffle the cases and to deal out jurisdiction in 
the manner most conducive to the needs and convenience of all members 
of the international community" (p. 71). 

It is very likely that Professor Jessup's tendencies will meet with the 
approval of many “transnational lawyers," that the interconnection between 
the various branches of “transnational law” is in fact greater than most 
lawyers are at present inclined to recognise and that some of our traditional 
distinctions are arbitrary and fortuitous. But as the author himself seems to 
admit, “if there be any virtue in developing transnational law, much more 
exploration and analysis" (p. 118) will be required. This is a task which, 
of course, fgr exceeds the scope of Professor Jessup's lectures. It is to be 
hoped that he will soon revert to the problem in a te fashion 
and thus contribute to its practical solution. 

F. A. Maxx. 


AMERICAN CONSTITUTIONAL Law. By BERNARD SCHWARTZ, Professor 
of Law and Director of the Institute of Comparative Law, 
New York University. [Cambridge University Press. 1955. 
864 pp. 25s. net. | 


Tuere are two methods of writing a book about an enacted constitution. The 
first, which seems the obvious one, is to use the text of the constitution as 
the framework, commenting on each section by explaining difficulties of 
interpretation with reference to judicial decisions and political experience, 
as in Professor Corwin’s The Constitution and What it Means Today. The 
other is to write a connected exposition of principles (as we perforce must 
with our constitution), as if the constitution were not a written one. The 
latter method, as Professor Schwartz shows, is not only possible but actually 
just as valuable to the student of American constitutional law Since Bryce's 
day, others in this country, notably Amos, Laski and Brogan, have helped 
our understanding of the Americhn system of government, but for a balanced, 
up-to-date account from the legal viewpoint Professor Schwartz's book has— 
and for some time need fear—no rival. The learned author draws upon his 
own knowledge and experience of British constitutional law for llumineting 
comparisons between the two systems, without going out of his way to dis- 
parage either. 

The first part of the book describes structure—the Federal system, Congress, 
the President and the Courts. It is true, as Professor Schwartz says, that the 
constitutional lawyer is concerned primarily with legal rules rather than 
constitutional conventions, but we are surprised that "convention" does not 
@ven appear in the index, and we regret that the learned author—who 
necessarily mentions usages or conventions in discussing such topics as Presi- 

jàl elections and the President's Cabinet—nowhere brings together his 
ews on the place of convention, custom or usage in the worklng of the 
American constitution. 

If the first part of the book will naturally be of chief value to the student 
who is not already well acquainted with American constitutional law, the 
second part will interest and instruct every kind of reader. Here Professor 
Schwarts, considers modern developments, especially in the light of recent 
Supreme” Court decisions. In the “new Federalism” he discerns, from the 
New Deal onwards, a tendency towards centralisation. Other chapters are 
built round the Presidential prerogative and the Steel Seizure Case; the 
changing róle of the Supreme Court, which since 1987 has exercised restraint 
in controlling Acts of Congress, while as arbiter of the Federal system 
increasing its supervision over State legislatures and executive officers; the 
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Negro problem; the extent and protection of civil liberties during a period 
of “Cold War”; and the modern position of the United States as a member 
of international organisations. As we should expect from one who has already 
published scholarly works on American, English and French administrative 
law, his Chapter 11 on American administrative law—though short—is a 
masterly review which shows the origin, purpose and limitations of the 
Administrative Procedure Act, 1946. 

Finally, the book is attractively produced, its size by no means intimidating, 
and the price reasonable. 

O. Hoop PHILLIPS. 


Tae ‘“‘ HremErR Law”? BACKGROUND OF American CONSÎITUTIONAL 
Law. By Epwarp S. Corwin. [Cornell University Press. 
1955. 89 pp. 7s. 6d. net.] 


A New generation will welcome a reprint of Professor Corwin's two articles 
which first appeared nearly thirty years ago in Volume 42 of the Harvard 
Law Review. This learned essay, surveying the growth of the idea that there 
are certain legal principles superior to positive law, retells with grace and 
clarity the story of natural law in ancient Greece and Rome and medieval 
Europe, illustrated by many first-hand references to the texts. Fresh insight 
is given into what Coke did and did not say in Bonham's Case and elsewhere 
about the power of the courts to control Acts of Parliament. 

Lecturers on Jurisprudence wishing to demonstrate that natural law ideas 
have not been mere academic theorising unrelated to the growth of institutions, 
wil find much useful material in the latter part of Professor Corwin's essay, 
which shows how these “higher law” ideas were transported across the 
Atlantic to influence the birth and interpretation of the American Constitution 
as the supreme law of the land. 

O. Hoop Puirrris. 


THE SUPREME Court IN THE AMERICAN SYSTEM OF GOVERNMENT. 
By Rosert H. Jackson. [Harvard University Press. 1955. 
vii and 92 pp. $2.00.] 


Tas posthumous volume prints the three 1955 Godkin Lectures, prepared but 
not delivered by Mr. Justice Jackson before his death in 1954 Mr. Jackson 
was better known outside the United States than most other twentieth 
century Justices of the Supreme Court because he acted as Chlef of the 
United States Counsel at the Nurnberg trials of 1945-1946. He had, previous 
to being appointed an Associate Justice of the Supreme C&urt by Presidens 
F. D. Roosevelt in 1941, served both as Solicitor General and Attorney 
General of the United States. He was, nevertheless, a lawyer first and foremost 
and a politician only to & very muted extent; he never held elected pubie 
office or fought a campaign to secure such; he was a Democrat but not very 
different in his views from many moderate-minded Republicans. He probably 
abhorred McCarthy, MacArthur and McCormick, but also probably disapproved 
discreetly of Harry Truman, Harold Ickes and Harry Hopkins as well He 
was a competent lawyer and judge, but no world-shaker or world-beater, as 
these final essays more than demonstrate. Nobody will ever pifblish his 
* dissenting opinions" (1f he had any that were worthy of note) as a separate 
volume, nor collect his every letter and his obiter dicta, as has been done for 
Oliver Wendell Holmes, Jr. He has no prominent disciples and the late 
Professor Harold Laski is not known to have troubled to invent any stories 
about him or to have claimed to call him “ Bob" to his face. 
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Associate Justice Jackson appears from his writings and his career to have 
been dull and slightly stuffy (but the reviewer did not have the advantage of 
knowing him personally in order to be able perhaps to correct thus second-hand 
impression) and the three essays here printed cover somewhat familiar ground. 
The first, on “The Supreme Court as a Unit of Government,” compares and 
contrasts it usefully with similar courts abroad, and discusses the problems 
created by its congestion of business; the second essay, on “The Supreme 
Court as a Law Court,” discusses mainly the relations of the court with the 
Separate States of the Union and its functions of reviewing administrative 
decisions, both State and Federal; the third essay, on “The Supreme Court 
as a Political Institution,” attempts to answer the accusation that the court 
makes political decisions and to demonstrate its role as holding the balance 
between executive and the legislative branches, between Federal power and 
State power, between State and State and between the majority and the 
individual. Useful examples are given and interesting cases are cited but 
nothing very original is said. British readers will be specially interested in 
the Justice's vlew (pp. 81-82) that: 


“I have been repeatedly impressed with the speed and certainty with 
which the slightest invasion of British individual freedom or minority 
rights by officials of the Government is picked up in Parliament, not merely 
by the opposition but by the party in power, and made the subject of 
persistent questioning, criticism, and sometimes rebuke. There is no waiting 
on the theory that the judges will take care of it. In this country, on the 
other hand, we rarely have a political issue made of any kind of invasion 
of civil liberty . . . any court which undertakes by its legal processes to 

` enforce civil liberties needs the support of an enlightened and vigorous 
public opinion which will be intelligent and discriminating as to what cases 
are really civil liberty cases and what questions really are involved in those 
cases. I do not think the American public is enlightened on this subject.” 


Coming from a Justice of the Supreme Court of the United States, this opinion 
must command respect, even if one does not entirely agree with it and wonders 
after reading it whether those splendid marble halls of the Supreme Court 
building in Washington, D.C. do not incorporate in some corner of their 
design at least one ivory tower. . 

Jons A. Hawaoop. 


LEGISLATIVE, EXECUTIVE AND JupiciaL Powers IN AUSTRALIA. 
Second edition. By W. Anstey Wywzs, LL.D. [Australia: 
Law Book Co. of Australasia Pty. Ltd. 1956. lxiv and 768 pp. 
£4 158. net. ] 


CASES ON THE CONSTITUTION OF THE COMMONWEALTH OF AUSTRALIA. 
Second edition. By Grorrrey Sawer, Professor of Law in the 

ece ustralian National University. [Australia: Law Book Co. of 
Australasia Pty. Ltd. 1957. xxxi and 629 pp. £8 10s. net.] 


Tue first edition of Dr. Wynes’ book was published in 1986 under the name of 
Legislative and Executive Powers in dustralia. A new edition was long 
overdue, for there had been many important developments in Australian 
constitutional law, especially in the field of judicial interpretation, and no 
effective fhallenger to Wynes had entered the lists. Fortunately Dr. Wynes 
took the opportunity to revise the text thoroughly and to add chapters 
on the judicial power.e He had time to incorporate the High Court's decision 
in the Boilermakers’ case, which was affirmed by the Privy Council this year. 
The book is, therefore, almost a complete account of the law of the Australian 
Constitution. 


. 


e 
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Australian constitutional law is tough law; and this is a tough book, in 
which the author makes few concessions to the casual reader. Dr. Wynes is 
concerned predominantly with the law expounded by the courts, and his 
approach, like that of the present High Court, is conservative and traditional. 
To him the only appropriate method of interpreting the Constitution is the 
method of analytical logic, for this alone supplies & measure of judicial 
objectivity. He rejects the compact theory of federalism, and equally the 
various historical, progressive and sociological theories of interpretation that 
have been canvassed by other writers. At the beginning of the book he quotes, 
beneath two clauses of Magna Carta, a typical observation by the distinguished 
Chief Justice of Australia, Sir Owen Dixon: 


*, . . close adherence to legal reasoning is the only way to maintain the 
confidence of all parties in Federal conflicts. It may be thft the [High 
Court] is thought to be excessively legalistic, I should be sorry to think 
that it is anything else. There is no other safe guide to judicial decisions 
in great conflicts than a strict and complete legalism...” 


Judge and author have followed this precept. In the last few years the High 
Court and, after the High Court, the Judicial Committee of the Privy Council, 
have refashioned the interpretation of section 92 of the Constitution (which 
guarantees the absolute freedom of inter-State trade and commerce) by a 
series of decisions which are indeed impressive as an exercise in juristic logic 
but which pay little regard to “the felt needs of the times.” Dr. Wynes 
entirely approves of the present trend of interpretation, and his analysis of 
the cases on section 92 is masterly. But the limitations of “ a strict and complete 
legalism” are clearly exposed in the history of the interpretation of the, 
Commonwealth defence power. When it is contended that a law not intrin- 
sically about the military or naval defence of the Commonwealth is nevertheless 
a law with respect to the defence of the Commonwealth, the court that is called 
upon to determine its validity is faced with a difficult and possibly embarrassing 
task. The court must consider, first, what matters are comprised within the 
concept of the defence of the Commonwealth; secondly, what degree of con- 
nection between the operation of an impugned law and the defence of the 
Commonwealth is requisite to sustain the validity of the law, and thirdly, 
whether that degree of connection exists in the particular case. It is unrealistic 
to insist that in answering these questions judges do in fact insulate their 
judicial minds from their basic individual conceptions of the public welfare 
or from their assessments of the merits of the measure before them, though it 
is reasonable to assert that the courts ought to formulate more or less objective 
criteria that will as far as possible reduce the area of free judicial discretion. 
It ig difficult to read the enormously prolix judgments in the case in which 
the High Court held invalid the Communist Party Dissolution Act without 
receiving the impression that the judges in the majority thought the Act to 
be an excessive restriction of civil liberty in peacetime and were resolutely 
determined to conceal their value-judgments behind a fhassive edifice ef 
analytical logic. This was not, apparently, the impression received by Dr. 
Wynes, who rigorously shuns anything savouring of extra-legal speculation ande si 
readily takes the words of the judges as he finds them. To the reviewet™she 
authors exaltation of judicial logic and his over-ready dismissal of the 
relevance of other factors in constitutional interpretation is the one serious 
flaw in an outstanding treatise. 

Professor Sawer’s casebook now incorporates references to Dr. Wynes’ 
textbook for further reading. Students of Australian constitutional law can 
now equip themselves (at a rather stiff price) with two works of dPvery high 
quality. The casebook includes nearly all the most important of the recent 
leading decisions on the defence power and section 82, and also the Privy 
Council decision in the Boilermakers’ case. Professor Sawer’s editorial notes 
are terse, but he writes enough to bear out his prefatory comment that he differs 
from Dr. Wynes’ general approach, which he considers excessively formal He 
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is himself a perceptive and stimulating author of articles on the law and 
practice of the Australian Constitulion. Is it too much to hope for a treatise 
on Australian constitutional law from him? There is obviously room for 
another work on the subject written from a different standpoint from that 
taken by Dr. Wynes; and no one is better equipped than Professor Sawer to 
write it. 


S. A. pe SMITE, 


CONSTITUTIONAL PROBLEMS IN PAKISTAN. By Sm Ivor JEnnines. 
[Cambridge University Press. 1957. xvi and 870 and (index) 
8 pp. *42s. net.] 


Tar period covered by this book, with its rather euphemistic title, is largely 
that of 1954-1955, when Pakistan was engaged by constitutional troubles of 
the gravest kind. The Constituent Assembly, set up as a result of the provi- 
sions of the Indian Independence Act, 1947, with the main function of preparing 
& Constitution for Pakistan, had failed to carry out that duty within seven 
years. Dut on the defeat of the Muslim League in the elections for the East 
Bengal Legislative Assembly in April, 1954, the process was rapidly accelerated, 
and a Draft Constitution would have been ready for signature on October 26, 
had not the Governor-General, who considered it unsatisfactory and con- 
troversial, dissolved the Assembly the day before. The result was to set off 
a chain of litigation in both Federal and other courts concerned with the 
constitutional position and problems now involved. In the course of these 
cases the courts considered in full many of the basic concepts concerned with 
democratic government and the status of an independent member of the 
Commonwealth. In perhaps the most important of the cases, Federation of 
Pakistan v. Mouloi Tamizuddin Khan, the prerogative powers of the Crown 
in relation to assent to litigation were closely examined, and the result of the 
decision was to render 44 Acts of the Assembly invalid because they had not 
received the assent of the Governor-General. The Governor-General there- 
fore issued a proclamation of emergency and an Emergency Powers Ordinance, 
under the Government of India Act, 1985, purporting, inter alia, to validate 
85 of the 44 Acts. The Federal Court, in Usif Patel v. The Crown, promptly 
held that he had no power under that Act retrospectively to validate consti- 
tutional legislation. The Governor-General then made a Special Reference to 
the Federal Court of certain questions relating to his powers of dealing with the 
emergency, thus giving the Court the opportunity of examining the prerogative 
powers to summon, prorogue and dissolve legislative and constituent bodies, 
and the relations between statutory and prerogative powers, and to apply the 
common law doctrine of necessity and the maxim salus populi suprema lez for 
the first time to the type of conditions of emergency created by the decision in 
Tumizuddin Khan’s case. Eventually, in accordance with the opinion in the 
e Special Reference, a new Constituent Assembly met in July, 1955, and a 
Apes of Laws Bill received the Governor-General’s assent in October of 

at year, thus ending the crisis Since then, as is generally known, the new 

Constitution of the Islamic Republic of Pakistan has come into being. 

The writings of Sir Ivor Jennings have long been well known to students 
of constitutional law. He is now Master of Trinity Hall, Cambridge, but 
during the last few years he has spent much time in Ceylon and Pakistan, and 
the present volume is a product of his former post as Constitutional Adviser 
to the Government of Pakistan. On this occasion he appears more as a maestro 
than an author, for he introduces to English readers the verbatim judgments 
of the members of thes Pakistan Federal Court. A great debt must be owed to 
Sir Ivor for this service, for the passages he has made so readily accessible are 
of very high quality. Nor can the problems raised and discussed during these 
few months be consigned to the realm of legal history. The cases have an 
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important bearing on the constitutional laws of the common law wo) 
repay careful study. The bulk of the book contains the judgments 
three cases before the Federal Court and the Report on the Special Re 
to the Court by the Governor-General. In particular the 82-page ju 
of Muhammad Munir C.J. in Tamizuddin Khan’s case ought to be r 
all serious students of constitutional law, for it covers many vital p: 
in a manner which is clear, concise, stimulating, and both practical anc 
prudential It bears the mark of a powerful mind directed upon a fi 
previously considered by him, and it doubtless reflects great credit uj 
arguments of counsel before him. This is a case-book, but of a rather 
kind, for it contains only four cases or references, taken from the officia 
furnished by the Pakistan Ministry of Law. Sir Ivor's own written cont: 
is a 75-page introduction, in which he discusses the historical ang lega 
ground of the saga and digests the more important of the cases whic 
not argued before the Federal Court. He also provides tables of ca: 
enactments (a guarded description in the circumstances!) and an ad: 
index. It is a work of great value and absorbing interest. 


D. C. M. Yard 


A CONSTITUTION FOR PaxierAN. By HzaBERT FELDMAN. [C 
University Press. 1955. 108 pp. Rs. 8/8.] 


Tex purpose of this booklet (accurately printed in Karachi) is to expl 
circumstances that impeded the preparation of a constitution for P: 
Mr. Jinnah thought the process would take less than two years: event 
took more than elght. For that the death of Mr. Jinnah was itself 
responsible. Other reasons will be found in Mr. Feldman's conci 
knowledgeable account of the political, geographical, religious, econon 
linguistic background. He provides a useful bridge between the pro 
constitution based on the Government of India Act, 1985, described 
C. M. Shafqat's earlier essay, Pakistan Constitution, and Sir Ivor Jer 
more recent and weightler Constitutional Problems in Pakistan. 

Making use of committee reports, Constituent Assembly debates, loca 
papers, law reports and personal knowledge of the country, the author 
us through the more notable events in what must have seemed to m: 
depressing infancy of the new State. From the Objectives Resoluti 
the Report of the Basic Principles Committee, we pass to the Go 
General's dismissal of the Constituent Assembly. Brief accounts a! 
given of Tamizuddin Khans case questioning the validity of that dii 
Usif PatePe case questioning the purported validation by the Governor 
of laws passed by the Constituent Assembly without receiving his asse 
the Special Reference, 1965, in which the Governor-General asked the : 
Court for an opinion on the legality of his conduct of affairs ig an unprec 
constitutional emergency. These cases will now be found y reportec 
Ivor Jennings’s book. We do not reach the introduction of the draft c 
tion, Mr. Feldman’s account taking us as far as the consolidation o 
Pakistan. 

The author’s own occasional comments appear to be sound. He enl 
us on the differences between various Muslim sects, and points out that 
not Mr. Jinnah’s intention that Pakistan should be an Islamic State. H 
warning of the danger of inefficient administration, questions the desi 
of former officials entering politics, emphasises the tension between Ei 
West Pakistan, and considers that on the whole the Governors-G&er: 
served the State better than the Prime Ministers. The paradox of g 
the franchise before providing education is surely notepecullar to Pal 
among the new or inchoate members of the Commonwealth the same y 
will be found in other parts of Asia and in Africa. 

O. Hoop Puru 
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Taz Lion AND THX Turone: Tue Lire anb Times or Sm 
Epwarp Coxe, 1552-1684. By CATHERINE DRINKER Bowen. 
Ide ui Hamish Hamilton, Ltd. 1957. xiv and 517 and 
index) 14 pp. 42s. net.] 


Ix the minds of all common lawyers the name of Sir Edward Coke is firmly 
fixed as that of one of the greatest figures of English legal history, and there- 
fore a detailed biography is particularly welcome. Apart from a few brief 
“ Lives ” only three such biographies (those of Serjeant Woolrych (1826), C. W. 
Johnson (1887) and Lyon and Block (1929)) have previously been written, 
and this is perhaps the best, though Mrs. Bowen makes no claim to discovery 
of new material (see p. 480). The work is easy to read, the text being written 
as a continupus narrative unbroken save for very rare explanatory footnotes. 
Chapter notes, a full account of sources and method, and a list of source 
references appear at the end of the whole text, which is probably not an un- 
reasonable procedure in a work of this kind. The style is fluent, and the 
pictures of the times which Mrs. Bowen has painted are vivid and exciting. 
This is a meeting-place for legal and historical scholarship, and the authoress 
has worked carefully through Coke's writings, and fitted them into the legal, 
religious, political and social background of the day. 

The outline of Cokes career is well known. We see how the respectable 
Norfolk gentleman passed through Trinity College, Cambridge (where he was 
later to be High Steward), Clifford's Inn and the Inner Temple, and how he 
served as counsel in the famous Shelley's Case (p. 68). Successively Recorder 
of Coventry and Norwich, Justice of the Peace for Aldeburgh, Bencher of the 

a Inner Temple, Recorder of London, Reader of the Inner Temple, Solicitor- 
General and Speaker of the House of Commons, he became in 1594 Attorney- 
General despite the intrigues of his rival Bacon. A young Gray’s Inn man 
had said at the time that * the Bacon may be too hard for the Cook" (p. 68), 
but this was not to be proved true. Thus began twelve years in which Coke 
exercised his duties ruthlessly. The years were fraught with troubles over the 
succession and over religion, with Catholic plots and Protestant counter-plots. 
Mrs. Bowen's accounts of some of the trials (¢.g., those of Essex, Raleigh and 
the gunpowder plotters) are fascinating, though sometimes too much like 
modern journalism, as, for example, in the trial of Essex: “Coke’s voice 
droned on. Occasionally he consulted his papers, holding them in the dim 
light close to his face. . . ." (p. 126). But for the legal historian the account 
of Coke's work as Attorney-General in Star Chamber (Chap. 9) is probably 
of most interest, Some of the punishments inflicted by that court were bizarre. 
A man who beat his grandfather was sentenced to be whipped “before the 
old man's portrait" (p. 97). And two ruffians who broke into a lodging and 
gagged and cruelly beat a woman and her maid were flogged before the house, 
“gagged with the same gags, each with his own gag, that they had used 
to the said Mrs. Whitingham and her maid” (p. 97). Maybe we can still 
learn from Star Chamber practice! Later on, in 1616, James I exercised his 
right to sit in Star Chamber, though no sovereign had done so since Henry VIII. 

eThe absolutist Scot, out of touch with English feelings, had thus done much, 
istas afterwards agreed, towards the eventual disappearance of that court 
(p. 828). 

In 1606, aged 54, Coke became first Serjeant, then Chief Justice of the 
Common Pleas, and immediately began his long struggle on behalf of the 
common law against prerogative and the prerogative courts. Mrs. Bowen 
quotes Francis Bacon’s biographer as saying: “ The most offensive of Attorney- 
Generals#ransformed into the most admired and venerated of judges" (p. 251). 
This sudden change is not so very strange when it is realised that Coke was 
above all the most energetic and thorough workman in whatever operation he 
might happen to be éngaged. When the King (or Queen) was his master he 
threw his whole heart and soul into serving him, and when he entered the service 
of the common Jaw he did his duty to his new lord. He rose at 8 a.m. each 
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morning (going to bed at 9 p.m.) 
half-measures, in high and vital m 
which earned him his greatness. 1 
attempted to place himself above t 
Archbishop Bancroft and Bacon— 
against prerogative courts. Thes 
at Bacon's instigation, Coke was 
the King’s Bench, “not only wee 
all that bench (Common Pleas) ar 
Nevertheless there was yet to com 
27), in which he overstepped the 
Then, soon after the Overbury t 
the Privy Council and dismisse 
bachelor of the time, whose wel 
used extensively by the author) 
put him down, that is Pride, Prohi 
After a period of semi-retirei 
wife (Lady Hatton, who had ke 
Coke) over property and the ma 
the Privy Council, and later re-ei 
ment in 1621 of Bacon, who conft 
and left public life. Thus was fü 
men, a rivalry which even entere 
unsuccessful suitor for the hand 
himself with the Parliamentary 
in the growing struggle between 
spent in the Tower. There are i 
book, but the wise Elizabeth kne 
&nd Charles I did not, and despi 
1626, when Charles pricked him 
public life ends with the Petition 
instigator (Chap. 83). His last : 
was delivered (p. 488) shortly be 
King Charles ordered his hoi 
Coke lay dying, and the manuscei 
the first having been published) : 
of Reports were taken away (] 
survived The book is richly spr 
writings, the most important of 
pleasant to be reminded of The 
edited by John Worrall, 1742. V 
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performs a great service for the non-specialist lawyer, who is often mystitic 
by the exact line to be drawn between such bids and other transaction 
though the amount of detail may be excessive. It is only fair to add that mu 
of the detail was added in footnotes and not delivered as part of the addres 
and the very addition of this material will make this section of the book 
more lasting interest to legal readers. 
e The legal prd¥ession should be grateful to the eminent spokesmen it h. 
found to represent it in the forum of public interest. The public may not ] 
* woogd by the state of the law which these talks reveal but they cannot f: 
tebe impressed by the calibre of the men giving the talks, and the standa: 
of knowledge and judgment they have acquired. 
A. K. R. Krrry. 


Grmns Wuo co Wronc. By KarmanmE SuLLIvAN. [Londor 
Victor Gollanez Ltd. 1956. x and 248 pp. 16s. net.] 


Miss Souvan in thfs book gives a personal account of the work she has do 
among female offenders during the past ten years as a member of the Par 
Board for the State of Massachusetts. 


Gerald Gardiner, Q.C., expiains tne cnanges jn the treatment oi exempuun 
clauses as due to recognition of the fictitious nature of freedom of contract and 
Mr. Brunyate defily summarises the apparently formidable subject of revision 
wot settlements to avoid death duties. Professor Goodhart gives a historical 
and analytical account of the tort of maintenance; he hints at the reasons for its 
obsolescence, though he might have given more details about costs and vexatious 
litigants. Mr. R. E. Megarry, Q.C., picked a rather esoteric case on equitable 
profits, but made it rather interesting with his usual amusing gift of narrative. 
He might well have explained how a £100 dispute found itself in the Lords. 
Mr. H. W. R. Wade's talk on the privilege of discovery of the Crown had the 
advantage of topicality plus constitutional theory and he maintained a strong 
dramatic unity, giving much detail but keeping on top of it. Dr. Morris and 
Professor Gower had the advantage of using the comparative treatment, which 
makes law three-dimensional and must have increased the interest of the 
intelligent layman. Dr. Morris's murder without a body was also inherently 
dramatic and of popular interest. Professor Gower’s talk on take-over bids 
performs a great service for the non-specialist Jawyer, who is often mystified 
by the exact line to be drawn between such bids and other transactions, 
though the amount of detail may be excessive. It is only fair to add that much 
of the detail was added in footnotes and not delivered as part of the address, 
and the very addition of this material will make this section of the book of 
more lasting interest to legal readers, 
e The legal prófession should be grateful to the eminent spokesmen it has 
found to represent it in the forum of public interest. The public may not be 
* wooed by the state of the law which these talks reveal but they cannot fail 
tebe impressed by the calibre of the men giving the talks, and the standard 
of knowledge and judgment they have acquired. 
A. K. R. Krinarrx. 


Gints Woo co Wrong. By KarHanmE SuLLIvaw.  [London: 
Victor Gollanez Ltd. 1956. x and 248 pp. 16s. net.] 


Miss Surzivax in thfs book gives a personal account of the work she has done 
among female offenders during the past ten years as a member of the Parole 
Board for the State of Massachusetts. 
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Tue Law IN Action, (A Series of Broadcast Talks) Vol. 2, with 
a Foreword by Sir Alfred Denning. [London: Stevens & Sons, 
Ltd. 1957. 184 pp. 10s. net.] 


Tuis small book contains the revised texts of ten broadcasts made by teachers 
of law during the period 1954-1955. It is difficult to judge the impact of the 
talks from the texts, though one has heard several of these talks and appreciated 
the style of delivery of the speakers. It does seem that the style of writing 
is highly adapted to the task of making law clear and interesting. Whether 
or not the layman has enjoyed these talks, they make easy and useful reading 
for the lawyer, and it might be asked why all legal articles do not attempt 
something of the kind. The choice of subject-matter is not always so trans- 
parently sucgessful, but such a choice is unenviable, for not every field of 
law will interest the layman, and topicality is a fickle jade. All in all the 
talks seem better than one would have a right to expect. A brief word may 
be added about each. Dr. Jackson's article falls into rather distinct parts but 
it does concern parts of an important whole, and of great popular interest— 
the drunken driver. Professor Hargreaves relieves a rather technical 
problem, conditions in wills, by emphasising the liberal ideals which govern its 
modern treatment. Mr. Dew deals with very general interest in his up-to-date 
account of the breakdown of marriages from marital hostility. Two eminent 
practitioners who also teach and write law then deal with current cases. Mr. 
Gerald Gardiner, q.c., explains the changes in the treatment of exemption 
clauses as due to recognition of the fictitious nature of freedom of contract and 
Mr. Brunyate deftly summarises the apparently formidable subject of revision 
of settlements to avoid death duties. Professor Goodhart gives a historical 
* and analytical account of the tort of maintenance; he hints at the reasons for its 
obsolescence, though he might have given more details about costs and vexatious 
litigants. Mr. R. E. Megarry, a.c, picked a rather esoteric case on equitable 
profits, but made it rather interesting with his usual amusing gift of narrative. 
He might well have explained how a £100 dispute found itself in the Lords. 
Mr. H. W. R. Wade's talk on the privilege of discovery of the Crown had the 
advantage of topicality plus constitutional theory and he maintained a strong 
dramatic unity, giving much detail but keeping on top of it. Dr. Morris and 
Professor Gower had the advantage of using the-comparative treatment, which 
makes law three-dimensional and must have increased the interest of the 
intelligent layman. Dr. Morris’s murder without a body was also inherently 
dramatic and of popular interest. Professor Gower’s talk on take-over bids 
performs a great service for the non-specialist lawyer, who is often mystified 
by the exact line to be drawn between such bids and other transactions, 
though the amount of detail may be excessive. It is only fair to add that much 
of the detail was added in footnotes and not delivered as part of the address, 
and the very addition of this material will make this section of the book of 
more lasting interest to legal readers. 
» The legal prd¥ession should be grateful to the eminent spokesmen it has 
found to represent it in the forum of public interest. The public may not be 
* wooed by the state of the law which these talks reveal but they cannot fail 
be"be impressed by the calibre of the men giving the talks, and the standard 
of knowledge and judgment they have acquired. 
A. K. R. Kmarr. 


Girts Wuo ao Wrone. By KarganmE SurzuvaN. [London: 
Victor Gollancz Ltd. 1956. x and 248 pp. 16s. net.] 


Miss Surnrvaw in this book gives a personal account of the work she has done 
among female offenders during the past ten years as a member of the Parole 
Board for the State of Massachusetts. 
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At the risk of explaining the obvious it should be said that * parole? must 
be clearly distinguished both from probation and from partial remission of 
a sentence (for good conduct) as practised in this country. “Parole” has 
sometimes been described as the nearest approach yet devised and widely 
accepted towards the indeterminate sentence. Perhaps a more revealing way 
of putting it would be to say that it shifts the burden of deciding upon the 
date of any release from imprisonment away both from the courts and from 
the Prison Authorities and entrusts it to a third, more or less independent, 
authority, the Parole Boards. Under Massachusetts law, for instance, the 
judge wil determine & maximum sentence of imprisonment and, allowing for 
maximum remission earned, the sentence of the court cannot expire until at least 
two-thirds of it has been served. But, unless a minimum has been indicated 
by the judge, the question whether the whole of this period isdn fact to be 
served in confinement or not is a matter to be decided in each individual case, 
upon careful assessment of all the personal factors and prospects (sometimes 
called “parole prediction”), at the discretion of the Parole Board. 

Parole thus is “an administrative expedient” which allows for gradual 
re-Integration of an offender into society under strict supervision. In this 
sense the nearest approach is our “after-care” system, but it must be under- 
stood that the Board may grant parole many years before the expiry of 
sentence; it can, moreover, make any rules, stipulations and impose any safe- 
guards it deems necessary in each case and has practically unlimited powers to 
revoke parole, with the result that it may, at any time during the currency of 
the sentence and without intervention of any court of law, commit offenders 
back to the prison or other institution from which it has released them. Just 
how different the American conception of parole is from anything yet practised, 
in this country is perhaps shown by the fact that certain States go even further 
than Massachusetts, so that in California for instance the courts now actually 
decide only upon the guilt of the offenders, while the Parole Authority sets 
the sentence and final discharge. 

Not that Miss Sullivan, in her Girls Who Go Wrong, enters into the pros 
and cons or the technical details of the parole system. She has helped to work 
it and, despite inevitable failures and constant disappointments, she believes 
in it whole-heartedly. The purpose of her book, which ig written for an 
American audience, is primarily an attempt to convey to the general reader 
Something of the difficulties with which the problem of rehabilitation is beset 
and to invoke their co-operation, the co-operation of the community which is 
80 vital to its success. 

Success is never easy and never quite certain. But whether or not one 
shares the fundamental optimism with which Miss Sullivan, none the less, 
approaches her account of the work of her Parole Board, the warm-hearted 
and humane spirit with which she puts forward the case histories of some of 
the offenders who have come before her carries the conviction that parole has a 
promising contribution to make. The system is an expeggive one both in 
money and manpower, but well worthwhile from many points of view. Nét 
least, it should be stressed, from the financial one, when it is seen that, as 
the author says, “the expense of keeping each girl in the reformatowy, 1s 
$2,564 a year compared to $98 a year to keep her on parole.” 


H. A. HAMMELMANX. 


Tue Quzzw's Courts. By Peter Arcuer. [Penguin Books, Ltd. 
1956. ix and 289 pp. (with index). 8s. 6d. net.] 


Tuts is a useful addition to the small number of “ pelicans ” already published 


on law and government. It is written in a lucid and attractive, almost breery, 
style and can be confidently recommended to the young student who wishes to 
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At the risk of explaining the obvious it should be said that “parole” must 
be clearly distinguished both from probation and from partial remission of 
a sentence (for good conduct) as practised in this country. “Parole” has 
sometimes been described as the nearest approach yet devised and widely 
accepted towards the indeterminate sentence. Perhaps a more revealing way 
of putting it would be to say that it shifts the burden of deciding upon the 
date of any release from imprisonment away both from the courts and from 
the Prison Authorities and entrusts it to a third, more or less independent, 
authority, the Parole Boards. Under Massachusetts law, for instance, the 
judge will determine a maximum sentence of imprisonment and, allowing for 
maximum remission earned, the sentence of the court cannot expire until at least 
two-thirds of it has been served. But, unless a minimum has been indicated 
by the judge, the question whether the whole of this period isdn fact to be 
Served in confinement or not is & matter to be decided in each individual case, 
upon careful assessment of ali the personal factors and prospects (sometimes 
called “parole prediction”), at the discretion of the Parole Board. 

Parole thus is “an administrative expedient” which allows for gradual 
re-integration of an offender into society under strict supervision. In this 
sense the nearest approach is our “after-care” system, but it must be under- 
stood that the Board may grant parole many years before the expiry of 
sentence; it can, moreover, make any rules, stipulations and impose any safe- 
guards it deems necessary in each case and has practically unlimited powers to 
revoke parole, with the result that it may, at any time during the currency of 
the sentence and without intervention of any court of law, commit offenders 
back to the prison or other institution from which it has released them. Just 
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At the risk of explaining the obvious it should be said that “parole” must 
be clearly distinguished both from probation and from partial remission of 
a sentence (for good conduct) as practised in this country. “Parole” has 
sometimes been described as the nearest approach yet devised and widely 
accepted towards the indeterminate sentence. Perhaps a more revealing way 
of putting it would be to say that it shifts the burden of deciding upon the 
date of any release from imprisonment away both from the courts and from 
the Prison Authorities and entrusts it to a third, more or less independent, 
authority, the Parole Boards. Under Massachusetts law, for instance, the 
judge wil determine a maximum sentence of imprisonment and, allowing for 
maximum remission earned, the sentence of the court cannot expire until at least 
two-thirds of it has been served. But, unless a minimum has been indicated 
by the judge, the question whether the whole of this period isdn fact to be 
served in confinement or not is a matter to be decided in each individual case, 
upon careful assessment of all the personal factors and prospects (sometimes 
called “parole prediction”), at the discretion of the Parole Board. 

Parole thus is “an administrative expedient” which allows for gradual 
re-integration of an offender into society under strict supervision. In this 
sense the nearest approach 1s our “after-care” system, but it must be under- 
stood that the Board may grant parole many years before the expiry of 
sentence; it can, moreover, make any rules, stipulations and impose any safe- 
guards it deems necessary in each case and has practically unlimited powers to 
revoke parole, with the result that it may, at any time during the currency of 
the sentence and without intervention of any court of law, commit offenders 
back to the prison or other institution from which it has released them. Just 
how different the American conception of parole is from anything yet practised, 
in this country is perhaps shown by the fact that certain States go even further 
than Massachusetts, so that in California for instance the courts now actually 
decide only upon the guilt of the offenders, while the Parole Authority sets 
the sentence and final discharge. 

Not that Miss Sullivan, in her Girls Who Go Wrong, enters into the pros 
and cons or the technical details of the parole system. She has helped to work 
it and, despite inevitable failures and constant disappointments, she believes 
in it whole-heartedly. The purpose of her book, which is written for an 
American audience, is primarily an attempt to convey to the general reader 
something of the difficulties with which the problem of rehabilitation is beset 
and to invoke their co-operation, the co-operation of the community which is 
so vital to its success. 

Success is never easy and never quite certain, But whether or not one 
Shares the fundamental optimism with which Miss Sullivan, none the less, 
approaches her account of the work of her Parole Board, the warm-hearted 
and humane spirit with which she puts forward the case histories of some of 
the offenders who have come before her carries the conviction that parole has a 
promising contribution to make. The system is an expeysive one both in 
money and manpower, but well worthwhile from many points of view. Nt 
lenst, it should be stressed, from the financial one, when it is seen that, as, 
the author says, "the expense of keeping each girl in the reformatowy, is 
$2,564 a year compared to $98 a year to keep her on parole.” 


H. A. HAMMELMANN. 


Tur Queen’s Courts. By PETER ÁncHER. [Penguin Boss, Ltd. 
1956. ix and 289 pp. (with index). 8s. 6d. net.] 


Turs is a useful addition to the small number of “ pelicans ” already published 
on law and government. It is written in a lucid and attractive, almost breezy, 
style and can be confidently recommended to the young student who wishes to 


be 


y 


Nov. 1957 REVIEWS : 689 


get a bird’s-eye view of our judicial administration before commencing his 
detailed studies, and also to the inquiring layman, though with reservations. 

It opens with two admirable introductory chapters which explain to the 
Jayman what the law is about and what the social material is which necessitates 
a system of courts. Then in some nineteen chapters it describes the actual 
court system which exists in England. It contains three chapters on the court 
system in three important countries which have arrangements very different 
from our own, the U.S.A., France, and the U.S.S.R. And it contains four 
chapters on how the courts work. 

My main criticism of the book is that it devotes much too much space to 
history at the expense of the description of the actual court system in operation 
today. Thus out of about seventy-five pages given to the superior courts, civil 
and criminal, jn section two, thirty are taken up with history. I agree of course 
that it is virtually impossible to understand anything in connection with the 
English court system without some history, but I feel that so much time is 
commonly spent examining what is under the ground that the tree which bears 
the fruit on which we now have to live is too much taken for granted. Is it 
really necessary for example to discuss the Bill of Middlesex, or the struggle 
between Bacon and Coke? Yet such really important historical facts as 
Bentham’s sponsoring of the modern county court system are not mentioned. 

A similar antiquarianism is evident in the section on local justice where, 
in addition to plenty of history in connection with the courts of the justices of 
the peace, over twenty per cent. of the total space available is devoted to local 
survivals such as the Palatine Court of Lancashire, the Mayor's Court of the 
City of London, etc. 

There are quite a number of errors on points of detail and still more cases 
Sf categorical statements which require some qualification. The Lord Chancellor 
is not Speaker of the House of Lords in the proper sense of the term (p. 5); a 
usage or custom when once established by decision of a court becomes a legal 
rule and cannot be “reformulated” in accordance with the habits of the day 
(p. 14); the local advisory committee which advises the Lord Chancellor on 
magisterial appointments is in fact the Lord Lieutenants’ committee (p. 107); 
there is no rigid rule that only barristers have a right of audience at Quarter 
Sessions—the court can, and sometimes does, grant the right to solicitors 
(p. 120). Several other instances. of similar inaccuracy have been noticed 
but the above will suffice to show that revision is necessary. 

I doubt whether the author was well advised to add four chapters (section 
four) on practice and procedure. The space available being so very short I 
think he would have been well advised to expand what he had to say on the 
court system itself instead of attempting to describe the procedure of both 
criminal and civil courts, an attempt which could hardly be adequate, especi- 
ally as here again he was determined to be historical Similar considerations 
apply to the even shorter chapters on foreign systems, the attempt to describe 
the court system of the U.S.A. in seven pages was bound to be unsatisfactory. 
The importance of the Procurator’s Office in the U.S.S.R. is mentioned, but 
again the description of its complex and wide-reaching functions given in a 
eouple-of pages is quite inadequate. 

~” C. 


Tur Enouse Lxaan System. Second edition. By A. K. R. 
KIRALFY, PH.D., LL.M., of Gray’s Inn, Barrister-at-Law. [Lon- 
don: Sweet & Maxwell, Ltd. 1956. xxv and 404 pp. including 
inde® 80s. net.] 


Tue popularity of this introductory book with students has made a new edition 
necessary within a comparatively short period of time. The new version in- 
corporates certain changes brought about by the County Court Act, 1955, the 
Army Act, 1955, and the Air Force Act, 1955, as well as the changes in 
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procedure on appeal and those envisaged by the Administration of Justice Bill. 
Some account is taken of criticisms made when the orlginal edition was pub- 
lished (reviewed also in Vol: 18 M.L.R. 84) but the general nature and character 
of the book have not changed. An attempt at improvement was made mainly 
with regard to certain obscure points which are now rendered more explicitly 
but, on the whole, the weaknesses of the original text have remained intact. 
Perhaps the time for a more thorough revision has not come yet. Even in 
matters of detail the change is not invariably a happy one. It is no improve- 
ment, for instance, to stete that the distinction between R. v. Wheat & Stocks 
and R. v. T'olson. (p. 129) is that between mistake of law and mistake of fact 
and it should be made clear that this was not the way in which the court 
distinguished these two cases. 

Nevertheless, in spite of these defects, the book is learned ang scholarly in 
a difficult field. It will certainly maintain its high reputation as a valuable 
introduction to the English legal system. The learned author has managed 
to bring in some welcome newcomers such as the Bonsor case, Moynes v. 
Coopper and others, although the new version is shorter than the original by 
a few pages. It ts a sad comment on present costs of producing even popular 
law books that it was found necessary to increase the price of this new edition 
by two shillings and sixpence. 

A. G. Curonos. 


Tue GENERAL PniwcrpeLES or Exwonisu Law. By W. F. FRANE. 
[London: George G. Harrap & Co. 1957. 177 pp. 10s. 6d» 
net. | 


Da. Frank has produced, as might be expected, a thoughtful, lucid and 
accurate general account of English law for examinees at Examinations for 
Bankers and Secretaries. The reader is not vexed with technical exceptions 
or introduced to the inside of legal argument but receives a very fair 
conspectus of much of the legal field. The author is not indifferent to practical 
matters and his illustrations are modern and interesting. Reasons are con- 
stantly given—a feature sadly lacking in more pretentious legal works. There 
is a useful glossary of legal terms and a selection of past examination questions. 


A. K. R. K. 


A Source Boox or Encuiso Law. By A. K. R. KIRALFY, PH.D., 
LL.M., of Gray’s Inn, Barrister-at-Law, Reader in Law at 
King's College, London. [London: Sweet & Maxwell, Ltd. 
1957. xx and 445 pp. £2 10s. net.] . P 

Tuis is a remarkably wide collection of materials illustrative of English 

Legal History. About half the book, but only about half, is devoted to*4he 

early common law, and here, inevitably, the Year Books and the Plea Rolls 

(usually paired in the modern fashion) predominate, with a few snippets from 

Bracton and an occasional Statute by way of full measure. Thereafter, as we 

pass from the communal and private courts to Chancery, Requests, Star 

Chamber, Admiralty and the Church Courts, we are given examples of manorial 

and other records from the Surrey Record Office, cases from the London 

Corporation Records, Chancery petitions and proceedings, records of Star 

Chamber processes and of Admiralty suits, several gases heard in various 

Consistory Courts and even an example of divorce by Private Act. A few 

“modern” cases have crept in—Keech v. Sandford, Lampleigh v. Braithwaite, 

Spencer's Case, and even Tulk v. Moxhay amongst them—perhaps as an excuse 
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for extracting the corresponding record, perhaps to remind us that legal history 
did not end with the Year Books. 

All these documents are given in English. As far as one can judge, without 
seeing the originals, the translations and modernisations adequately convey their 
meaning and atmosphere. There are occasional signs of haste in preparing 
the book for the press (e.g. the heading to Windsors Case, p. 58, with its 
unexplained reference to “p. 5”; Quia Emptores with its intrusive side-notes 
on p. 74; Cromwell v. Plomer, p. 188, which seems to have been transformed 
into, or by, a Register of Writs). More important and distressing is Dr. 
Kiralfy’s habit of breaking into Roman Capitals, and his quite inexplicable, 
clearly inconsistent, and often entirely unjustifiable use of italics and inverted 
commas. Instances are so many that examples and references are unnecessary. 
We can safely assume that these things do not occur in the originals, and we 
would beg Dr. Kiralfy, in the interests of sound scholarship, not to tamper 
with his materials without telling us precisely what he is doing. 

These textual oddities are all the more unfortunate in that the bulk of 
Dr. Kiralfy's materials is here printed for the first time, at least in a modern, 
easily accessible, form. He has deliberately avoided duplicating cases which 
can be found in the Selden Society's publications and in collections Buch as 
Fifoot and Digby. Instead he has relied on his own, obviously extensive, 
knowledge of the old Year Books: and MSS. sources, and has thereby added 
considerably to the value of the book. It should be read by all who are 
interested in the technical development of English law, whether as lawyers 
or as historians, for they will certainly derive from it both pleasure and 
profit. ` 


2 A. D. HanonEAVES. 


CURRENT LEGAL PRoBLEMS 1957. Edited by Gzorcz W. Keeton and 
GEORG ScHWARZENBERGER on behalf of the Faculty of Laws, 
University College, London. Vol. 10 with Consolidated Index. 
[London: Stevens & Sons, Ltd. 818 pp. 865s.] 


PzaropiCALs have a life of their own. Even if they survive the critical years 
of thelr beginning they may have to compromise their original inspiration. 
This series, however, which has now attained its tenth anniversary, has changed 
only towards more definite expression of the aims for which it was founded. 
There ig now far greater emphasis on current problems and they are treated 
less in the style of articles in learned periodicals or addresses to learned 
societies than as subjects for lectures delivered to a wider public. 

The lectures contained in this volume seem to run in pairs. Mr. O'Sullivan 
surveys the growth of Divorce Jurisdiction and concludes with the, rather 
rhetorical, question whether the introduction of divorce was a mistake. Lord 
Justice Hodson, Whilst preserving judicial reserve on this question, declares 

Self opposed to those who wish to base divorce on breakdown of marriage 
énstead of on the concept of matrimonial offence. 

e Pfofessor Lloyd's inaugural lecture pleads for the development of judicial 
control over domestic tribunals which in.turn control the right to work The 
failure of Parliament to deal with this subject he attributes to the strength of 
trade unions, the *sacred cow" of British political life. 'The absence of this 
particular “sacred cow" in Communist countries has been the cause of strains 
and stresses in the work of the I.L.O. which are described by Mr. L. C. Green. 

Anothag group of papers deals with law reform. Mr. E. H. Scammell 
examines the case for reform of the Settled Land Act, 1925, Mr. E. R. Hardy- 
Ivamy proposes revision of shipping law. Mr. Douglas Payne draws attention 
to some defects in tfe law relating to compensation for industrial injuries. 
Mr. A Goodman explains the New Law of Copyright, Mr. George J. Webber 
Changes and Trends in the Administration of Criminal Justice. Mr. Georg 
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Schwarzenberger offers an analysis and phenomenological examination of 
sovereignty. Some of the centripetal and centrifugal trends in international 
society which he examines are elaborated in Professor R. C. Fitzgerald’s lecture 
on the Changing Commonwealth and in Mr. Denys C. Holland’s lecture on the 
Constitutional Challenge of Cyprus and Singapore. 

Finally, there is the interesting, if not exactly topical, subject of “The 
Unreasonableness of the Reasonable Man” chosen by Professor Raphael 
Powell for his stimulating and learned lecture. 

The Consolidated Index to Volumes I-X which is issued in this volume 
demonstrates the wide field covered by Current Legal Problems. But, un- 
fortunately, it does not provide a consolidated list of contents or of contributors. 

J. U. 
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